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PKEFACE 

TO  TIIK  I'lnsT  KDmoy. 


Tub  object  of  the  present  TreatiHe  is  to  lay  before  the 
profession  and  the  piihlic,  in  as  short  and  eonvenient  a 
form  as  i»08Hil)le,  the  Law  of  Contracts  concerninj,'  Horses, 
whether  it  he  in  buying,  selliny,  hiring,  or  in  any  other 
manner  deaUiig  with  them  ;  lo  ascertain  the  liabilities 
incurred  by  parties  either  on  "  the  road,"  through  negli- 
gent  driving,  or  in  "  the  field,"  by  riding  over  the  lands 
of  another;  also  to  explain  the  present  state  of  the  law 
with  regard  to  IJacing,  Wagers,  and  Gaming,  in  connec- 
tion with  the  recent  alterations  effected  by  the  Act  of 
Victoria.     The  Api)endix  contains  some  very  lute  cases, 
a  few  important  Statutes,  and  other  information  wliich 
may  be  found  useful  for  gener;     refcrtiiip*'.     An    t tempt 
has  been  made  by  a  judicio   >  division  uf  tb       wbje(•^ 
and  the  intn  duction  of  marginal  notes,  tu  nmk.     ue  text 
as  accessible  as  possible. 

G.  n    «  <• 

TeMIM.K  :  Min/  \:>th.   XMl. 


PHKFACE 

TO  Tin:  SIXTH   HDITIOX. 


A«  wftH  iiulii  11  in  the  preface  to  the  Fifth  Kditioii 
of  this  work,  .  <  ^lificiition  of  the  law  lelntiiiR  to  the 
sale  of  f,'ootlH  by  the  Sale  of  (ioodH  Act,  lHi>;j,  necessitated 
very  extensive  ftlteralions  in  the  chiipter8  deiilinf,'  with 
the  Hole  iiiul  warranty  of  Horses,  hnt  that  Act  has 
proved  so  eflectuol  in  its  operation  that  the  immher  ot 
reported  cases  on  tliose  and  analogous  subjects  since 
the  last  edition  is  cotnparatively  few. 

The  liability  of  the  hirer  ond  lendtM-  of  Horses 
respectively  has,  liowever,  been  the  subject  of  several 
very  important  cases  in  the  Court  of  Appeal,  and  these 
have  necessitated  very  considerable  alterations  in,  and 
odditions  to,  the  text.  There  have  also  been  a  numljer 
of  decisions  affecting  other  portions  of  the  work,  the 
most  imiwrtant  of  which  are,  perhaps,  those  which 
involve  the  liability  of  a  master  for  the  negligent  driving 
of  his  servant,  and  it  is  believed  that  these  have  all  l»een 
duly  incorporated. 

The  chapter  on  ])isenses,  \c.,  of  Horses,  much  of 
which  had  ceased  to  l»e  in  conformity  with  modern 
veterinary  science,  except  in  so  far  as  its  purely  legal 
as2)ect  is  concerned,  has  been  thor'^ughly  revised,  and  for 
the  most  part  re-written,  by  Mr.  "    C.  Barton,  M.It.C.V.S. 
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PREFACE  TO  THK  SIXTH   EDITION. 


It  ^yill  be  obseived  that  Part  III.  of  the  original  work 
dealing  with  Racing,  Wagers,  and  Gaming,  has  been 
omitted  from  the  present  edition.  The  reason  for  this 
omission  is  that  the  subject  had  so  greatly  increased  in 
bulk,  and  incidentally  in  scope,  that  it  appeared  to  over- 
weight a  book  the  primary  object  of  which  is  to  give  an 
exposition  of  the  law  as  applied  to  Horses. 

In  the  opinion  of  the  editor,  the  law  relating  to 
Gaming  and  Wagering  would,  in  its  present  state  of 
development,  be  more  appropriately  dealt  with  in  a 
separate  treatise, 

CLEMENT  E.  LLOYD. 

TKMPr.E  :  ,/«/(,.  lOOS. 


PREFATORY  NOTE 

BY    THE    CANADIAN    lODlTOK. 


The  scope  of  the  Canadian  annotations  is  confined  to 
Cases  and  Statutes  directly  relating  to  Horses  and 
Cattle.  This  will  explain  the  sparseness  of  such  anno- 
tations in  the  more  general  portions  of  the  work.  For 
the  sake  of  convenience  a  digest  of  the  Canadian  Statute 
Law  is  given  in  the  form  of  an  Appendix. 
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It  has  been  found  most  convenient  to  arrange  under 
three  heads  the  various  subjects  treated  of  in  this  work. 

1st.  Coiitractit  amcerniiiii  JLirscs,  dr.,  which,  including 
the  Bargain  and  Sale  of  Chattels,  comprises  the  law  of 
buying,  selUng,  and  exchanging,  the  doctrine  of  un- 
soundness and  vice,  the  law  of  wiirranty  and  false  repre- 
sentation ;  the  privileges  and  liabilities  of  innkeepers, 
livery-stable  keepers,  farriers,  trainers,  &c.,  and  hiring, 
borrowing  and  carrying  horses. 

'2nd.  Xetjliiience  in  the  use  of  Hones,  tie.,  which  includes 
the  criminal  and  civil  liabilities  incurred  through  negli- 
gent driving,  or  keeping  ferocious  and  vicious  animals, 
and  the  liabilities  of  parties  in  hunting  or  trespassing  on 
the  lands  of  another. 

3rd.  llaciiui,  War/ers,  und  Gamimj,  which  gives  a  sketch 
of  their  history,  rise  and  progress  in  this  country,  and 
lays  down  the  law  on  these  subjects  in  connection 
with  the  numerous  and  important  alterations  made  by 
the  "  Act  to  amend  the  Law  concerning  Games  and 
Wagers"  (a),  the  "Act  for  Legalizing  Art  Unions  "  {h), 
and  the  recent  "  Act  for  the  Suppression  of  Betting 
Houses"  (f). 

One  great  peculiarity  attending  a  portion  of  this  work, 
is  the  difficult  question  of  warranty  in  connection  with 
unsoundness.  Because  at  what  precise  point  soundness 
ends  and  unsoundness  begins  has  always  been  a  subject 
of  dispute  both  in  and  out  of  the  veterinary  profession. 

ut)  >■  k  y  Viut.  c  ]0S».  {^h)  ;(  .v:  Kj  Vict.  c.   l». 

0)  I  (J  A:  i;  Vict.  c.  Il'.l. 


.Vrrarijienifnt 
nf  tlie  •iiibjeot. 


Oivin'.r  a 
warrant  V. 


xlii 


ixTRoDrrriox. 


\\'ananty 
tlioiild  seldom 
\>c  i,'iven. 


Therefore,  when  a  horHe  warranted  Bound  turns  out 
unsound,  great  ditHculties  must  frequently  arise  from  the 
nature  of  the  case.  For  a  warranty  is  in  the  nature  of 
an  Insurance,  and  wlien  a  man  warrants  a  horse  sound 
he  insures  that  of  which  he  can  know  very  Uttle.  It  is 
no*  like  the  warranty  of  manu  actured  poods,  where  a 
man  calculates,  from  the  skill  una  materials  employee',  the 
exact  amount  of  resiionsihiiity  he  can  take  upon  himself. 
When  a  man  warrants  u  horse  he  does  it  at  his  own  risk, 
and  of  course  that  risk  is  vitv  much  greater,  when  he  does 
it  upon  his  own  opinion,  than  when  he  warrants  after  the 
horse  has  heen  pronounced  sound  hy  men  of  veterinary 
skill.  So  that  if  an  action  is  hrought  on  an  alle;;ed  hreach 
of  warranty,  he  is,  in  the  former  case,  almost  entirely  in 
the  hands  of  the  veterinary  evidence  produced  hy  the  pur- 
chaser ;  in  tlie  latter  case  he  has  men  of  s'  '  *  >  prove  the 
exact  state  of  the  horse  at  tlie  time  of  sale.  ^  or  instance, 
should  the  jjurchaser  produce  veterinary  evidence  to  prove 
that  the  horse  has  a  hone  spavin,  and  that  it  must  have 
existed  at  the  time  of  sale,  the  vendor  in  ilie  latter  case 
would  lie  ahle  to  prove  hy  actual  examination  that  no 
such  spavin  did  tJnii  exist,  and  would  therefore  have  a 
very  strong  case  to  go  to  a  jury. 

But  it  a])pears  that  soundness  is  a  suhjeet  on  which, 
from  the  nature  of  the  case,  a  warranty  should  very 
seldom  he  given  :  for  there  seems  no  reason  why  a  person 
who  huys  a  house  should  not  act  as  he  would  in  anv  other 
transaction  where  there  is  risli.  For  instance,  a  man 
huying  a  house  does  not  merely  examine  it  himself,  and 
then,  hecause  he  likes  it,  huys  it  with  a  warranty ;  hut 
he  takes  his  surveyor  with  him,  who  points  out  all  its 
defects,  and  then  he  huys  it  or  not  according  to  the 
opinion  he  may  form  of  its  value  after  these  have  heen 
taken  into  consideration. 

And  in  all  cases  wliete  a  risk  is  run  and  an  insurance 
efiected.  there  are  reguhu-  rules  laid  down  hy  which  such 
iransaeiioiis  are  governed.  For  wh«re  a  person  insures 
his  life,  he  suhmits  to  a  regular  medical  investigation. 
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and  no  conipnny  would  act  in  so  unbusinesslike  a  manner 
aa  merely  to  take  a  person's  own  warranty  that  he  is 
sound  in  health  and  constitution,  and  so  1m)  put  to  the 
proof,  in  case  of  his  death,  that  he  was  not  so  at  the 
time  he  gave  the  warranty. 

The  best  rule  for  a  man  therefore  to  follow  in  selling  a 
horse  is  this :  Where  the  horse  is  of  no  great  volue,  to 
refuse  a  warranty  altogether,  and  such  a  horse  is  best 
sold  by  auction.  Where  the  horse  is  of  great  value,  if 
sound,  but  that  appears  doubtful,  then  to  let  the  pur- 
chaser be  satisfied  by  a  veterinary  examination,  and  so 
take  the  responsibility  upon  himself.  Where,  however, 
the  seller  is  confident  that  the  horse  is  perfectly  sound, 
and  that  with  a  wai-anty  he  would  fetch  a  much  larger 
price  than  without  one,  he  should  have  him  examined 
and  certified  as  sound,  \c.,  liy  one  or  two  veterinary 
surgeons  of  respectability  and  experience,  and  then, 
knowing  on  what  ground  he  goes,  he  may  take  the  risk 
of  warranting  him  .sound. 

The  vexation  and  difficulty  experienced  in  horse-dealing 
arists  in  a  great  measure  from  the  loose  manner  in 
which  such  transactions  are  conducted,  and  from  the 
thoughtless  manner  in  which  people  give  warranties  ; 
and  we  generally  find  that  the  smaller  a  man's  know- 
ledge may  be  with  regard  to  horses,  the  more  ready  he  is 
to  warrant,  little  knowing  the  responsibility  he  is  thus 
fixing  upon  himself. 

A  dealer,  who  from  the  nature  of  his  business  must  be 
constantly  l>uying  and  selling  liorses,  has  an  evident 
advantage  over  the  persons  with  whom  he  deals,  who 
probably  do  not  buy  or  sell  horses  half  a  dozen  times  in 
a  year,  and  very  few  of  whom  can  form  a  reasonable 
opinion  as  to  a  horse's  value.  But  the  dealer,  to  say  the 
least,  is  a  pretty  good  judge,  and,  being  well  accpiainted 
with  the  routine  of  his  business,  may,  generally,  go  on  in 
as  satisfactory  and  reputable  a  manner  as  any  other 
tradesman,  so  long  as  he  keeps  honest.  The  frequent 
rascality  in  horse-dealing  transactions  arises  from  parties 
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inakin«  iiup,oi)er  uee  of  that  Hui)erior  ki.owledce  which 
exi*r,enco  alone  can   Hupply.     Hecanse    pnichasinR  a 
horse  .H  a  very  differont  affair  fn„n  buying  a  nmnu- 
actnred  article;  for,  in  the  latt.r  case,  there  are  certain 
trade  prices,  and  a  corrospondinK  'juality  ,.f  goods,  which 
every  man  exiHicts.  and  of  which  any  ordinary  man  can 
judge;  and,  therefore,  a.  each  party  has  in  general  a 
Huthciently  comin-tent  knowledge,  very  few  disputes  ari«e 
When  a  horse  i^jra-jn.m  hemlitani  ,li>,ra>„;  in  h,  the 
inm,'HH,„,  of  In,  n„t,„al  c,„l  cn„.tit,„i,„n,l  h.alfh.  .,n.l  !„„ 
as»n,rl,  lunin,,  p,rf,,ti„„  as  is  musi.tent  with  hi.  ,u,t„r„l 
.hmnatu,,,,  a  veterinary  surgeon  may  safely  certify  him 
to  be  sound.     But  as  there  is  in  most  horses  some  slight 
alteration  m  structure,  either  from  disease,  accident,  or 
m^h  1  ^/"•'"•^^•y.f  "'-fif »  i»  giving  his  certificate  had 
much  be  ter  descr.be  the  actual  state  of  the  horse,  and 
the  probable  consequences,  without  mentioning  Ho,n„hu'.>, 
or  Husnnndnes.  at  all.  and  so  let  the  purchaser  buv  him 
or  not  as  he  may  be  advise.l.     Because  in  such  a  case  a 
straightforward  statement  v-  Id  be  made,  and  a  man  in 
the  veterinary  profession  would  not  be  called  upon  in  an 
oir-hand  manner  to  decide  questions  which  are  of  the 
greatest  nicet3-  being  full  of  uncertainty,  and  upon  which 
no  conclusive  decision  can  safely  be  arrived  at.     For  we 
hid  the  greater  the  ditHculty.  the  more  likely  is  a  decision 
Of  come  to  at  all)  to  be  the  result  of  a  slight  p'^I 
de  ance  o Uuie  over  each  of  many  contlicti„g%,i,!io,fs 

A\e  hnd  that  a  man  will  sometimes  warrant  a  hors.  in 
consequence  of  a  veterinary  opinion  given  in  an  off-hand 
manner,  either  without  a  sufficient  examination  oh 
hen  e  having  been  made,  or  sometimes  in  the  face  of 
actua  disease ;  for  the  giving  a  warrantv  seems  to  be 
considered  quite  a  triHing  matter.     Thus,  in  the  case  of 

1847  ;V  ;•""■'""'  ^''f  "*  '•'«  ^^^yoa.i\e  Spring  Assizes. 
1847  (.),  it  appeared  that  a  witness,  who  was  a  veterin- 
ary  surgeon,  had  taken  ofi"  the  horse's  shoes  ad 
examined  his  feet,  when  he  found  a  slight  convex^;  o! 

(")  IfiiU  V.  Jf„!/c,-s,m,  Appt'tiilix. 
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Hoie.  Tin-  ,vner  tlien  asked  him  if  ho  would  he  JiiMthii-d 
ill  \vannntin«  the  iiorse  m  it  had  U'en  warrnnted  to 
him ;  the  witness  nnked  him  if  lie  was  Hatisfied  the  horse 
went  Hound  ;  he  replied,  "  Perfectly  ho  :  "  he  then  Maid 
he  woH  Jiixtiiieil.  ( )n  croHS-exiuniniition,  the  witnesH  said, 
"I  pointed  (tut  a  slight  diHease  in  the  sole,  hut  thought 
he  would  have  ])fenjniitiiii<l  in  warrantir.  •  him;  if  I  Imd 
taken  the  precaution  to  Hee  hiiu  go,  things  might  have 
Iteen  ditlerent."  So  that  a  veterinary  surgeon  linding 
that  a  horse  has  a  disease  in  the  sole,  and  without  taking 
tlie/»yr(«///jV)M  to  see  him  go,  tells  the  owner  he  injnatijir,! 
in  warranting.  Now  the  use  of  the  word  JHstijuil  shows 
that  neither  ..f  the  parties  fully  knew  the  amount  of 
liai)ility  incurred  hy  giving  a  warranty,  an'  it  seems  as 
if  they  had  considered  it  rather  an  atlair  conscience  or 
honour  than  of  legal  responsibility. 

That  the  veterinary  profession  feel  the  greatest  diffi-  Ditlioultic. 
culty  in  dealing  with  the  (luestion  of  unsoundness  when  v,.',e!in!''^ 
called  ui)on  for  a  certificate  on  that  point,  will  appear  I'lofo-^ion. 
from  part  of  an  article  on  "  Soundness  as  opposed  to 
Lameness,"  hy  Mr.  Percival,  M.R.C.S.,  editor  of  the 
Neterinarian  :  he  writes,  "  Reluctantly  as  we  enter  on 
this  ditKcnlt  and  much  debated  question,  we  feel  it  our 
duty  to  make  some  observations  on  the  subject,  though 
these  observations  will  be  rather  of  a  general  than  of  a 
particular  nature,  and  have  especial  reference  to  sound- 
ness, regarded  as  the  converse  of,  or  opposite,  state  to 
lameness.  No  person  buys  or  sells  a  horse  without  feel- 
ing some  concern  as  to  the  soundness  of  the  animal ;  the 
purchaser  is  apprehensive  lest  his  new  horse  should  from 
any  cause  turn  out  unserv'ceable  or  unequal  to  that,  for 
the  performance  of  which  he  has  bought  him  ;  the  vendor 
is  apprehensive,  either  lest  tlie  animal,  in  other  hands, 
^iiould  not  prove  that  sound  and  effective  servant  he  con- 
ceived or  represented  him  to  be,  or  lest  some  unrei)re- 
sented  or  concealed  fault  or  defect  he  is  aware  the  animal 
possesses  may  now,  in  his  new  master's  hands,  be  brought 
to  light." 
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ISTRODtCTluX. 


Conflict  inR 
ceriiricatcs  ns 
to  soumliiess. 


"  BoundnoHH,  ns  opposed  to  iiotiuil  or  decided  InineneBs 
(or  as  HynonymouB  with  goml  lieiilth).  iH  ii  Htnte  too  welt 
understood  to  need  any  detinition  nr  d(>Hcription ;  when 
we  come,  however,  to  draw  a  line  iKstwoen  soundnesH  and 
lamenesH  in  their  distinginHhetl  form — to  mark  the  ]N)int 
at  which  one  ends  and  the  other  IteRinn — we  meet  a 
difficnlty.  and  this  ditHeuUy  increaHen  when  we  find  our- 
selves called  on  to  include,  under  <>ur  denomination  of 
unsoundiuHH,  that  which  is  ///.<•///  or  Ihih  a  timliinji  to 
bring  forth  lameness.  It  will  he  requirtite,  therefore,  for 
us  to  say,  not  simply  that  every  /««*.•  horne  is  unsound, 
hut  to  add  these  words,  <>r  irlm  Ii'Ih  that  ahmit  liiin  irliirh 
in  liLrlfi  ini  innl,-  tit  rrmliT  him  laiiif.  This  will,  it  is  true, 
open  the  door  to  difference  of  opinion  und  ecjuivocalion. 
There  may,  as  we  have  seen,  spring  up  two  opinions  con- 
cerning the  }>riseiin'  even  of  lameness.  There  will  in 
more  cases  be  two  opinions  conceruinj,'  tliat  which  is 
accounted  to  he  the  precursor  of  lameness,  or  may  have 
a  tendency  at  some  period  proximate  t)r  remote  to  pro- 
duce it ;  all  which  differences  are  best  got  rid  of  by 
reference  to  the  ablest  veterinary  advice.  There  will  be 
less  diversity  of  opinion  among  professional  men  than 
among  others,  and  the  more  skilful  and  resi)ectal)le  the 
professional  persons  are,  the  greater  will  be  the  proba- 
bility of  a  happy  unison  in  their  views  of  the  case"('(). 

Mr.  Godwin,  M.ll.C.S.,  Veterinivry  Surgeon  to  the 
Queen,  makes  the  following  sensible  remarks  on  the 
certificates  given  by  veterinary  surgeons  to  the  vendors 
and  purchasers  of  horses.  He  says,  '•  It  ..,  lo  be  regretted 
that  the  members  of  the  veterinary  [)rofession  have  not 
been  taught  to  adopt  some  rules  for  rendering  the  certi- 
ficates they  are  required  to  give  upon  examining  horses 
as  to  soundness,  at  least  somewhat  similar  in  the  con- 
struction and  expression  of  their  opinions,  so  as  to 
render  them  moie  intelligible  to  the  persons  who  have  to 
pay  for  them.     I  .am  quite  aware  of  the  impos9il)ility  of 


(«)  The  Veteiiiiariaii,  vol,  xviii.  |).  M)i't. 
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attempting  to  reduce  profeHMiomil  opinionB  to  one  com- 
mon Httindard  ;  but  I  thiidc  that  our  loading  prnctitioners 
might  nietit  together,  and  agret;  upon  moiuu  general 
principIeH  for  their  guidanec.  that  would  nuike  their 
certiticateH  leHH  liable  to  ihe  ceuHuru  and  ridicul*-  they 
l)oth  merit  and  incur.  The  occurrence  iH  by  no  means 
\mconnu()n  for  a  buyer  t')  Henil  a  liorwe  to  bu  examined 
l»y  a  veterinary  Hurgeon,  and  not  feeling  satisfuid  with 
the  opinion  he  olitains,  to  Hend  him  to  another;  and  then 
comparing  the  certiticatcH  of  the  two,  and  tinding  them 
iliametrically  opposite  in  tlieir  Htatements,  he  tinnlly 
trustH  himHelf  to  the  warranty  of  the  dealer,  purchaHes 
the  horne,  and  at  the  end  of  six  months  has  had  to  con- 
>,'ralulate  himself  upon  the  possession  of  a  sound  animal, 
and  the  escape  he  bus  had  in  avoiding  tiro  iinHi>niid 
certificates"  («)• 


((/)    /'/(c   Vitrniin 


xix.  p.  MS. 


ml 

ill 
1*1 

m 


'"W 


THE    LAW   OF    HOKSES. 


PART  I. 

CONTRACTS   CONCERNING   HORSES,    ETC. 


CHAPTER  I. 

BUYING,  SELLING  AND  EXCHANGING;  THE  REQUISITES  OF 
THE  STATUTE  OP  FRAUDS  ;  DELIVEBY  AND  PAYMENT, 
AND   THE   LAW   AS   TO   SUNDAY   DEALING. 

Bargain,  Sale  and  Exchange. 

A  BARGAIN  or  mutual  agreement  or  understanding  as  to  Bargain, 
terms  between  the  parties,  is  implied  in  every  contract 
for  a  sale  or  exchange  (a). 

A  sale  is  a  transfer  of  goods   for   money,   and   an  Sale  and  ex- 
exchange  is  a  transfer  of  goods  for  other  goods  by  way  change, 
of  barter,  and  in  either  case  the  same  rules  of  law  are, 
generally  speaking,  prescribed  for  regulating  the  trans- 
action (h). 

Previously  to  the  Sale  of  Goods  Act,  1893  (56  &  67  Sale  and 
Vict.  c.  71),  a  contract  of  sale  was  termed  either  an  agreement  to 
"executed"  or  "executory"  contract  according  to 
whether  its  effect  was  to  transfer  the  property  or  right 
of  possession  in  its  subject-matter,  or  merely  to  agiee  to 
do  so  (c).  But  by  section  1  of  that  Act  the  expressions 
"sale"  and  "agreement  to  sell"  are  substituted  for 
those  terms.    The  enactment  in  question  is  as  follows  : — 

(1)  "  A  contract  of  sale  is  a  contract  whereby  the  seller 
transfers  or  agrees  to  transfer  the  property  in  goods  to 
the  buyer  for  a  money  consideration,  called  the  price. 

(a)  See  2  Stcph.  Com.  14th  ed. 
lOti. 
(i)  2  Bl.  Com.  446,  447  ;  Anon., 

0. 


3  Salk.  157. 
(e)  Benj.  on  Sales,  5th  ed.  3. 
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Trantfer  of 
property  by 

gift. 


Entire  con- 
tract. 


Severable 
contract. 


Verbal 
contract. 


Written 
contract. 


There  mt.y  be  a  coDtract  of  sale  between  one  part-owner 
and  another. 

(2)  "  A  contract  of  sale  may  be  absolute  or  conditional. 

(8)  "  Where  under  a  contract  of  sale  the  property  in  the 
goods  is  transferred  from  the  seller  to  the  buyer  the  con- 
tract is  called  a  sale ;  but  where  the  transfer  of  the 
property  in  the  goods  is  to  tnlce  place  at  a  future  time 
or  subject  to  some  condition  thereafter  to  be  fulfilled,  the 
contract  is  called  an  agreement  to  sell. 

(4)  "  An  agreement  to  sell  becomes  a  sale  when  the 
time  elapses  or  the  conditions  are  fulfilled  subject  to 
which  the  property  in  the  goods  is  to  be  transferred." 

An  executed  contract  of  sale  was  also  called  "  a  bargain 
and  sale,"  and  by  s.  62  of  Act  of  1898  (the  Interpretation 
Clause),  "  sale  "  includes  a  bargain  and  sale  as  well  as  a 
sale  and  delivery. 

In  order  to  transfer  property  by  gift,  there  must  either 
be  a  deed  or  instrument  of  gift,  or  there  must  be  an 
actual  delivery  of  the  thing  to  the  donee.  So,  where  the 
plaintiff  claimed  two  colts  under  a  verbal  gift  made  to 
him  by  his  father  twelve  montlis  before  his  death,  which 
howeve  '-eniained  in  his  father's  possession  until  his 
death,  i  is  held,  that  the  property  in  them  did  not  pass 
to  the  d  . 

If  a  i  <>^  'my  a  horse  and  a  pony  together  for  1001., 
the  COT  t  ntire,  as  there  is  no  means  of  determining 
the  price  of  each  (e). 

But  if  he  should  purchase  them  both  together,  agreeing 
to  pay  301.  for  the  pony,  and  701.  for  the  horse,  the  con- 
tract would  be  severable ;  and  if  the  seller's  title  to  the 
pony  should  fail,  the  buyer  would  be  obliged  to  keep  and 
pay  for  the  horse  (e). 

Where  a  bargain  is  made  by  word  of  mouth,  all  that 
passes  may  sometimes  be  taken  together  as  forming 
parcel  of  the  contract,  though  not  always,  because 
matter  talked  of  at  the  commencement  of  a  bargain  may 
be  excluded  by  the  language  used  at  its  termination  (/). 
But  if  the  contract  be  in  the  end  reduced  into  writing, 


(d)  Irons  v.  Smnlljriece,  2  Bam. 
jc  Aid.  661  ;  21  R.  K.  395.  See 
also  Qichrane  v.  Moore,  25  Q.  B.  D. 
57;  59  L.  J..  Q.  B.  377  ;  63  L.  T. 
153 ;  38  W.  R.  588— C.  A.  And  cf. 
Kilpin  V.  Patley,  [1892]  1  Q.  B. 
582 ;  66  L.  T.  797  ;  40  W.  R.  479. 

(«)  See  Miner  t.   Bradley,  22 


Pick.  Rep.  459  (Amer.) ;  Johnton 
y.  Johwm,  3  B.  &  P  162  ;  6  R.  It. 
736 ;  Story  on  Sales,  4th  ed.  193, 
194,  226. 

(/)  Kain  v.  Old,  2  B.  &  C.  634 : 
26  R.  R.  497.  See  also  Sale  of 
Goods  Act,  1893,  8.  3. 
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nothing  which  is  not  found  in  the  writing  can  be  con- 
sidered  as  part  of  the  contract  (f/). 

Where  one  of  the  parties  has  the  option  of  completing  Right  of 
a  contract  or  agreement  at  a  particular  day,  the  other  "-escission. 
party  has  a  right  of  rescission  at  any  time  before  the 
ratification  by  the  first  (h).  Thus,  where  A.  proposed  to 
exchange  horses  with  B.  and  give  him  a  specific  sum  as 
difference,  and  B.  reserved  to  himself  the  privilege  of 
determining  upon  it  by  a  certain  day,  and  before  that 
day  arrived,  A.  gave  notice  to  B.  that  he  would  not  con- 
firm the  proposed  contract,  it  was  held  that  no  action 
would  lie  to  recover  the  difference  agreed  to  be  paid 
by  A.  (i). 

\yhere  an  arrangement  is  made  that  the  person  pro- 
posing to  purchase  siiall  have  the  right  of  trial  during  a 
certain  time,  the  other  party  cannot  conclude  the  ne«otia- 
tion  until  the  time  allotted  has  elapsed.     Thus  A.,  havine 

*  ^"^'^^ /Vf  ?'  ^^^^^^  ^'^  ^«*  ^'  *'"^'«  li'm  f*^r  80  guineas, 
if  he  hked  lum,  and  that  he  should  take  him  a  montli 
upon  trial.  B.  accordingly  took  him,  and  kept  him  about 
a  lortiiight,  and  then  t( "  1  A.  he  liked  the  lioi-se  but  not 
the  price.  A.  desired  him,  if  he  did  not  like  the  price 
to  return  the  horse,  but  B.  kept  him  ten  days  longer,  and 
then  returned  him.  A.,  however,  refused  to  receive  him, 
and  brought  an  action  on  the  contract  for  30  guineas  It 
was  held  by  the  Court  of  Common  Pleas  that  he  could 


Sight  of  trial. 


G/)  Kiihi  V.  Old,  2  B.  &  C.  C34  ; 
2ii  K.  R.  497.  See  also  Hale  of 
Uooils  Act,  1893,  s.  3. 

(/()  PatjHe  V.  Care,  3  T.  R.  148  ; 


1  R.  R.  67!) ;  Story  on  Sales,  4th 
ed.  119. 

(0  Exkridge  v.  Glover,  5  Stew. 
&  Port.  (Anier.)  204. 


Canadian  Cases.— A  certain  lameness  or  halting    whioh  wna    i'o,iuu-. 
shown  when  the  hor^  was  at  rest  for  a  time,  and  >fhich  S  no      -iS    '""'^ 
appear  when  the  trial  was  made  by  the  purchaser  at  the  time  of  the 
sale,  18  a  defect  which  affords  gi-ound  for  setting  aside  the  sale 

Q  E^4  s.  ala^K:'^ ^"^" ''^'''^'  ''"''^^"- ^~"^ 

''  Tic  "  or  "  rot "  is  a  defect  for  which  a  contract  for  the  sale  of 
^902?  ™''y  °^  8®*  ^»<le.    Uucharme  v.  C/utreat,  Q.  E.  23  S.  C.  82 

Where  communication  between  buyer  and  seller  may  be  had 
easily  and  promptly,  and,  in  the  case  of  the  sale  of  a  horse  the 
tlefect  complained  of  is  one  which  would  have  been  quickly' dis- 
covered if  a  proper  trial  of  the  animal  had  been  made  promptly, 
but  the  buyer  did  not  make  any  complaint  until  sixteen  days  K 
tUe  sale,  and  even  then  did  not  tender  the  animal  back,  but 'allowed 

Ksi nation  of  the  sale  wm  not  instituted  with  reasonable  diligence. 
J"-('i'.«  V.  Mtseman,  Q.  E.  20  S.  C.  304  (1900). 

1—2 


ii 


CONTRACTS  CONCERTINO  HORSES,  ETC. 


4        I   t 
1    ' 


Buying  a 
hone  under 
102. 


Where 
neither  party 
can  be  off. 


Striking  a 
bargain. 


not  maintain  such  action  (j).  So  where  a  horse  was  sold 
by  A.  to  B.  upon  condition  that  it  should  he  teken  away 
by  the  latter  and  tried  by  him  for  eight  days,  and  returned 
at  the  end  of  that  period  if  he  did  not  think  it  suitable 
for  liis  purposes ;  and  the  horse  died  on  the  third  day 
after  it  was  placed  in  B.'s  stable,  without  default  of  either 
party;  it  was  held  by  Denman  J.,  that  A.  could  not 
maintain  an  action  for  the  price,  and  for  goods  sold  and 
delivered  (k). 

Where  a  horse  is  bought  for  any  price  or  consideration 
under  the  value  of  10/.,  and  there  is  not  an  actual  pay- 
ment and  delivery  at  the  time  of  sale,  and  the  contract 
is  to  be  performed  within  a  year,  the  bargain  may  be 
bound  by  any  of  the  following  five  methods  (0  :  Ist.  An 
agreement  to  deliver  the  horse  on  a  certain  day,  a  day 
also  being  agreed  upon  for  payment  of  the  price ;  and,  in 
default,  the  buyer  may  have  an  action  for  the  horse,  or 
the  seller  for  his  money ;  2ndly.  The  payment  of  the 
whole  price,  and  then  if  the  seller  do  jot  deliver  the 
horse,  the  buyer  may  sue  him,  and  recover  it;  Srdly. 
Part  payment  of  the  purchase-money,  and  then  the  buyer 
may  sue  for  and  recover  the  horse,  or  the  seller  may  sue 
for  the  residue  of  the  price ;  4thly.  An  earnest  (»h)  may 
be  given,  and  even  the  smallest  sum  is  sufficient,  and  in 
such  case  the  remedies  are  reciprocal;  5thly.  An  actual 
delivery  of  the  horse,  p-nd  even  if  there  be  none  of  the 
purchase-money  paid,  no  earnest  given,  or  no  day  set  for 
payment,  the  seller  may  at  any  time  sue  the  buyer  and 
recover  his  money. 

Where  the  price  is  under  lOf.,  and  the  seller  states  whtit 
he  asks  for  his  horse,  and  a  buyer  says  he  will  give  it,  the 
bargain  is  struck,  and  neither  of  them  is  at  liberty  to  be 
ofi",  provided  that  immediate  possession  of  the  horse  or 
the  money  be  tendered  by  either  side  («)• 

Anciently,  among  all  the  northern  nations,  shaking  of 
hands  was  held  necessary  to  bind  a  bargain,  a  custom 
which  we  still  retain  in  many  verbal  contracts.  A  sale 
thus  made  was  called  a  hand  sale,  "  venditio  per  vmtuaiii 


(j)  mils  V.  Muiiimer,  1  N,  R. 
257. 

(*)  Elphkk  V.  Sarnu,  5  C.  P. 
D.  321  ;  49  L.  J.  C.  P.  6!t8 ;  29 
W.  R.  139;  44  J.  P.  651.  As 
to  when  the  property  in  gocils 
delivered  on  approval,  or  on  "  sale 
or  return,"  or  other  eimilai  terms, 


passes  to  the  buyer,  see  further  the 
provisions  of  s.  18,  r.  4  of  the  ."^ale 
of  Goods  Act,  1893. 

(0  ^5heppard'8  Touch.  225. 

(/«)  Earnest,  post,  p.  14. 

(«)  Cooper  V.  A  d/'eit'».  Hob.  41 ; 
Noy's  Max.  c.  42  ;  2  Bl.  Com.  447. 
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manuum  romplexionem"(,).  This  method  of  Btriking  a 
bargain  is  very  much  practised  in  the  north  of  England 
at  the  present  day,  both  in  horsedealing  and  other  trans- 
actions ;  and  wliatever  efficacy  it  may  be  supposed  to  have 
from  custom  in  small  dealings,  it  certainly  does  not  bind 
the  bargain  where  the  horse  is  worth  10/.  or  upwards,  or 
where  the  agreement  is  not  to  be  performed  within  a  year. 

Where  the  contract  for  the  sale  or  exchange  of  a  horse 
is  not  to  be  performed  within  a  year,  the  agreement  itself 
or  some  memorandum  or  note  of  it  must  be  in  writing, 
and  be  signed  by  the  party  to  be  charged  or  his  agent, 
within  the  4th  section  of  the  Statute  of  Frauds  (p). 

The  words  of  the  4  th  section  of  the  Statute  of  Frauds 
applicable  to  a  contract  of  this  description  are  as  follows : 
"  And  be  it  enacted,  that  no  action  (q)  shall  be  brought 
upon  any  agreement  that  is  not  to  be  perfonned  within 
the  space  of  one  year  from  the  making  thereof,  unless  the 
agreement  upon  which  such  action  shall  be  brought,  or 
some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith,  or  some 
other  person  thereunto  by  hiin  lawfully  authorized." 

Tiie  17th  section  of  the  Statute  of  Frauds  was  the 
foundation  of  the  law  governing  tiie  transfer  of  goods  and 
chattels  worth  10/.  or  upwards,  and  among  other  things 
the  buying  and  selling  of  horses  of  that  value. 

That  statute  was  further  extended  by  9  Geo.  4,  c.  14, 
s.  7,  commonly  called  Lord  Tenterden's  Act.  But  those 
enactments  were  repealed  by  section  60  of  the  Sale  of 
Goods  Act,  1893  (56  &  57  Vict.c.  71),  and  such  contracts 
are  now  governed  by  the  provisions  of  section  4  of  that 
Act,  sub-sections  (1)  and  (2)  of  which  are  substantially  a 
reproduction  of  section  17  of  the  Statute  of  Frauds  and 
section  7  of  Lord  Tenterden's  Act  respectively. 


(")  2  Bl.  Com.  448. 
Qp)  29  Car.  2,  c.  3. 


i'j)  Leroux   v.  Brown,  16  Jur. 

loai. 


Canadian  Cases.— Plaintiff's  agent  took  a  verbal  order  for 
goods  from  defendant  who  stipulated  as  a  term  of  payment  that  he 
should,  in  a  certain  event,  have  six  months'  credit.  Plaintiff's 
agent  signed  a  memorandum  containing  all  but  this  term  of  the 
contract.  Defendant  subsequently  wrote  cancelling  the  order. 
This  led  to  further  correspondence.  In  none  of  the  letters  was  any 
reference  made  to  the  term  allowing  six  months'  credit.  The  Sale 
of  Goods  Ordinance  (C.  O.  N.  W.  T.  c.  39,  s.  6— substantially  a  re- 
enactment  of  section  17  of  Statute  of  Frauds)  was  pleaded.  Held, 
that  it  was  open  to  defendant  to  prove  that  the  credit  term  was 
part  of  the  contract ;  and  as  it  did  not  appear  in  any  of  the  documents 


Contract  not 
to  be  per- 
formed within 
a  year. 


Statute  of 
Frauds,  s.  4. 


Buying  a 
horHe  at  10{. 
or  upwards. 


Sale  of  Goods 
Act,  1893, 
s.  4. 


Statute  of 
Frauds. 


!■• 


Contntct 
within  the 
section. 


Acceptance 
and  receipt. 


CONTRACTS  CONCERNING  HORSES,  ETC. 

The  words  Of  sub-sections  (1)  and  (2)  of  the  4th  section 
of  the  Sale  of  Goods  Act,  1898,  are  as  foUovs : 

(1)  "A  contract  for  the  sale  of  any  goods  of  the  value  of 
m.  or  upwards  shall  not  be  enforceable  by  action  unless  the 
buyer  shall  accept  part  of  the  goods  so  sold,  and  actually 
receive  the  same,  or  give  something  in  earnest  to  bind  the 
contract,  or  in  part  payment,  or  unless  some  note  or  memo- 
randum in  wntmg  of  the  contract  be  made  and  signed  bv 
/oFlfSu  °       cliarged  «r  his  agent  in  that  behalf. 
(I)      1  he  provisions  of  this  section  apply  to  every  such 
contract,  notwithstanding  that  the  goods  may  be  intended 
to  be  dehvered  at  some  future  time,  or  may  not  at  the 
time  of  such  contract  be  actually  made,  procured,  or  pro- 
vided,  or  fit  or  ready  for  deliverj',  or  some  act  may  be 
requisite  for  the  making  or  completing  thereof,  or  rendering 
the  same  fit  for  delivery."  ^ 

Where  an  action  was  brought  on  a  verbal  contract, 
under  which  the  plaintiff  agreed  to  sell  to  the  defendant 
a  certain  mare  and  foal,  and  at  his  own  expense  to  keen 
this  and  another  mare  and  foal  which  belonged  to  the 
defendant  for  a  certain  fixed  time,  and  the  defendant 
agreed  to  purchase  the  first-named  mare  and  foal  and  to 
letch  them  away  at  the  end  of  the  term  thus  fixed,  and  to 
pay  the  plaintiff  the  sum  of  30i.;  it  was  held,  that  this 
contract  was  one  within  section  17  of  the  Statute  of 
J^rauds  as  extended  by  section  7  of  Lord  Tenterden's  Act, 
and  which  could  not  therefore  be  enforced,  inasmuch  as 
though  It  did  not  very  distinctly  appear  on  the  face  of  the 
contract  that  the  plaintiff's  mare  and  foal  were  wortli 
more  than  10/.,  yet  that  they  might  and  would  have  been 


submitted  to  constitute  the  note  or  memorandum  in  writinir  the 

SnSftTor  fh"*  '""*>!'^  \'"^T'  (->  T^^^t  '^  letter  caSL^g  L 
a^np^l^2  fil  ^""'"^^  o^  K?«l«  «=annot  be  taken  to  constitute  an 
acceptance  of  the  goods.     Cahler  v.  llallM,  b  Terr.  L.  It.  1  (1900) 

Action  for  the  price  of  forty  head  of  horses,  "  sold  and  delivered 
to    he  defendant  at  »23  a  head."    There  ;««  uo^-^^^t 

?n  ^f^r''l^^^  v*^>"'*°"««^'*l^«  °^  G«°d«  Ordinance,  in  order 
to  establish  a  binding  contract,  the  plaintiff  had  to  prove  an 
acceptance  and  an  actual  receipt  by  theWendant  of  at  lealt  apart 

?a?dfof  buibJt'l''''"^-^'r  ^"  ^''^  *«  ''^^P  tl»«  horses Tt^ 
paid  for,  but  he  had  no  direct  agreement  no*  to  give  them  until 

paid  for.    The  horses  which  the  defendant  .rally  a^d  to  Tuv 

Zl^ni^lZA^Vlft^"  ™»<5hrP''^^  from^h^Jt  of  th^ 
plamtifl  s  herd  .  Held,  that  even  if  there  was  an  acceptance,  there 
was  no  actual  receipt  by  the  defendant;  and  the  action  fS 
Livingstone  v.  Coli>itts,  21  C.  L.  T.  (Occ.  N.)  102  (1900) 


BARGAIN,  SALE  AND  EXCHANGE.  • 

w«8  not  less  w.thin  the  stntute  becauHe  so  ne  hinc  dse 

the  turer  m«»..eUref.rM!?'.?^;t°'.°r*cet,l^  X  A^^ 
give  .oiiiethiiig  in  Mmegt  to  bind  the  b.m,in  ™     '       "»» '»'• 
tU„g  in  „.,t  p.„„e„t ;  or  .lie  ,!.lTto  ESjd  Z« 
e|^her  therasehes  or  by  tl.eir  ^ente  make  .ndlfgn  ZZ 

°  We°Sr."i3r"  *"""«  »'""  >""«""• 
Ist.  The  acceptance  and  receipt. 
?"V-  ,f;J«  ««"»«st  and  pnrt  payment, 
ifr  ir  "."'®  "*■  memorandum  in  writing. 
4th.  1  he  signature  by  the  party  to  be  charged. 
5th.  1  he  signature  by  an  agent. 


The  Acceptance  and  Beceipt 


a  rleipt  ofl  e    "1"'^  '\Z'  """'*  ^'  ""  acceptance  and  In  what  the, 
Joo<U  -  so  so  S  "  ?nr  ;r"     • ''  «<'««Ptance  must  be  of  the  '^"-''i't. 
erraftJ    .!«    '    fi     *''*  e'U.oyment  of  8on.etl.i.,g  merely 
engratted    upon    the    principal     subject-matter    of   the 
contract  will  not  satisfy  the   statuti  (r).     The  acee  t! 
ZirluuTf'  *''^i"»-^»  of  takiig  ptiisln'a 


_00^e  per  Parke,  B.,  Saunders 


ri/"^/'',  *  *^=''"''-  •''"* :  »o  R-  R- 


Je?rt^4^ofer^l-^«^„P/S  P'T-y  Acceptance 

«5  in  the  handa^f  the  ^rnishee  IfT*'^/!^'"''  ^"'^  *»«?««•'«'' 
to  the  primarTcmiiKhen  ttl'  1^  ^  *•«  to  have  been  pud  over 
no  deliven-.^no^ntonr  ^ll  ''"'"^  was  delivered  xfcere  wa. 
nothinggi^enbyXCfe^;„r°t.°Vn?™?*^"°?    in   'writing,   and 

the  garnish^  waa  not  sufficient  to  9ati«fv^«»;.f,f^®  payment  to 

..»H  b.  .be  pn^^sK'iivr^  s,ra,rb^s 


§ 


Oeneral  rale. 


Acceptance 
before  de- 
iTery. 


H 


Property  in 
bone. 


CONTRACTS  CONCKRMINO  H0R8KS,   ETC. 

Py  1.  4,  Buh.B.  (8),  of  the  ShIc  of  Ooo<lg  Act,  1898, 
"  there  is  an  acceptunce  of  fi^oods  witliiii  the  meiuniig  of 
this  section  when  the  buver  does  any  act.  in  relation  to 
the  goods  which  recogniseH  h  pre-existing  contract  of  sale 
whether  there  be  an  acceptaiR-e  in  peiformance  of  the 
contract  or  not." 

There  is  always  an  acceptance  and  receipt  by  the  par- 
chaser  when  the  vendor  has  parted  with  bin  lien,  because, 
as  was  laid  down  by  Holroyd,  J.,  "  upon  a  sale  of  specific 
goods  for  a  specitic  price,  by  pHrting  with  the  possession 
the  seller  parts  with  his  lien.  The  statute  contemplate? 
such  a  parting  with  the  posscHsion,  and  therefore,  so  long 
as  the  seller  preserves  his  control  over  the  goods,  so  as  to 
retain  hi<<  lien,  he  prevents  tiie  vendee  from  accepting 
and  receiving  them  as  his  own  within  the  meaning  of  the 
statute  "  (0. 

In  tiie  case  of  Saunders  v.  Topp  (u),  the  Court  doubted 
whether  in  any  case  there  could  be  an  acceptance  and 
receipt  before  actual  delivery,  fiat  later  cases  show  that 
ill  the  case  of  specific  goods  the  acceptniice  may  precede 
the  actual  delivery,  an(i  need  not  be  coiiieiiipuraneous  or 


(0  Bailey  v.  Parker,  2  B.  &  C. 
44  ;  3  D.  &  R.  220  ;  2(i  K.  K.  2tR)  ; 
Cfiinrk  V.  Riibhum,  30  L.  J.,  y.  1$. 


261. 
(«)  1  Exch.  3'.K) ;  80  R.  B.  624. 


lis  the  priinHry  debtor's  money.     Wttse  v,    I'tak;    21    C.   L.  T. 
(Occ.  N.)  43  (1900). 

A.,  having  p  i chased  from  I),  a  half-iiitenet  in  a  celebrated 
broud  mare,  paid  to  li.  95o  more  than  thu  half-interest  was  worth, 
on  the  understanding  tliat  B.  was  to  kef])  ami  take  care  of  Uie 
mare  for  a  year,  when  A.  was  to  have  her,  and  her  exfienses  were 
thereafter  to  be  shared  equally  between  them.  The  bargain  was 
that  they  were  to  keep  her  for  breeding  i^urpnseM,  and  Jhare  the 
profits  equally.  During  the  year,  and  while  in  B.'n  iwsMession,  she 
was  seized  and  sold  by  the  sheriff  under  an  execution  against  B., 
but  notice  of  A.'s  claim  was  given  to  the  sheriff  and  pubhcly  at  the 
pale.  Subsequently  the  mare  had  a  colt  which  waw  in  gremio  at 
the  time  of  the  sale.  In  an  action  by  A.  against  C,  the  purchaser 
at  the  sheriff's  sale,  in  which  C.  contended  that  the  Bilbt  of  Sale 
Act,  K.  S.  O.,  ch.  119.  Hvoidi-d  the  plaiutiflTs  title  as  against  the 
execution:  Hrld,  that  the  Act  did  not  a|ply.  That  A.  and  B. 
were  tenants  in  common  of  the  mare  ;  that  H.'s  p<:sKe88ion  was  the 
po8se><Biou  of  both  ;  that  the  sheriff's  oale  only  passed  B.'s  interest 
m  the  mare,  and  that  C.  by  his  purchase  became  co-owner  with 
A.  :  Hdd,  also,  that  the  property  in  the  c<>lt  followed  that  of  its 
dam,  and  that  A.  was  an  owner  of  an  undivided  moiety  in  both. 
Ouiin  V.  Burgeu,  6  Out.  R  685  (1884).  And  see  Turner  v.  Brad- 
thaw,  6  Que.  P.  E.  184  ;  McNidivl  v.  Brurk»,  1  West.  L.  R.  478 ; 
Scott  V.  McAlpine,  6 U.  C.  C. P. 302;  Dillarte  v.  D>yle, 43 U.  0. Q.  B. 
442, 
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fiubsequent  to  it(x).  For  inasmuch  as  the  vendor  may 
lose  his  lien  on  tiie  goods  without  losing  the  personal 
possession  of  them,  so  may  a  vendee  have  accepted  and 
have  actually  received  them  withm  the  meaning  of  the 
statute  without  having  the  peraonal  possession  of  them  ; 
e.g.,  in  a  case  in  which  it  is  agreed  between  the  vendor 
and  the  vendee  that  the  possession  shall  thenceforth  be 
kept,  not  as  vendor,  but  as  bailee  for  the  purchaser,  the 
lien  of  the  vendor  is  gone,  and  tiie  goods  are  no  longer  in 
his  possession  as  unpaid  vendor  (y). 

The  vendor  may  at  any  time  disaffirm  a  sale  of  goods  When  vendor 
of  the  value  of  101.  or  upwards,  if  only  contracted  to  be  '""y  di»attiim 
made  by  parol,  before  the  vendee  does  anytliing  to  bind  ""''''■ 
the  bargain  ;  if,  however,  the  buyer  has  "  taken  to  "  the 
goods,  before  the  contract  is  disaffirmed,  it  will,  as  it  would 
seem,  bind  the  bargain  in  favour  of  the  buyer  as  well  as 
the  seller  (^). 

Where,  liowever,  an  article  is  selected  by  the  buyer,  very  Where  an 
slight  evidence  of  its  acceptance,  when  received,  would  be  article  \» 
sufficient  to  show  an  acceptance,  couple<l  with  a  receipt.  '"''"^°''"*- 
As  where  the  defendant  verbally  agreed  to  buy  some  sheep 
Avhich  he  had  selected  h-om  the  pliiintitt's  Hock,  and 
<lirected  them  to  be  sent  to  iiis  Held,  wliu'h  was  accord- 
ingly done.  Two  days  afterwards  he  sent  his  mnii  to 
remove  tiiein  from  the  field  to  his  fHriii,  which  was  some 
miles  distant,  and  on  their  arrival  he  counted  tliein  over 
and  said,  "  It  is  all  right."  It  was  luhl  that  this  whs 
evidence  for  the  jury  of  his  acceptniice  of  tiie  sheep  so  as 
to  satisfy  the  Statute  of  Frauds,  notwithstanding  he  after- 
wards repudiated  the  purchase,  and  sent  the  sheep  back 
to  the  plaintiff  (a).  And  Alderson,  B.,  remarked  on  the 
case  as  follows  :  '*  The  previous  selection  of  the  sheep  is 
very  material,  to  show  the  nature  of  the  acceptance  when 
tlie  sheep  were  received.  The  defendant  says,  '  It  is  all 
right.'  If  he  had  never  seen  the  sheep,  and  there  had 
been  no  previous  acceptance,  his  saying  '  It  is  all  right  * 
would  have  had  no  effect;  but  when  he  had  previously 
examined  and  selected  the  sheep,  it  was  for  the  jury  to 
say  whether  he  did  not  mean,  '  These  are  the  sheep  which 
I  selected.'  Suppose,  in  the  case  of  a  remarkable  animal, 
for  instance,  a  horse  with  peculiar  spots,  the  vendee  had 


(*)  Mortm  V.  Tibbett,  15  Q.  B. 
•128  ;  Cumck  v,  Robinson,  30  L.  J., 
y.  B.  261. 

(y)  Cmack  v.  Rohiiuon.ZQ  L.  J., 
y.  B  201. 


(r)  Taylor  v.  Wakefield,  C  E.  & 
B.  765. 

(«)  Saundem  v.  l'o]>j>,  i  Exch. 
390  ;  80  B.  K.  624. 
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CONTRACTS  CONCEBiriNO  HORSES,  ETC. 

^i'. '  A'^"R}J*.'  there  could  be  no  donbt  he  would  mean 
•  Ihw  18  the  horse  I  bought ' "  (6). 

It  is  a  question  for  the  jury  whether  or  not  there  hait 
been  an  accepUnce  and  actual  receipt  (c). 

It  has  been  statet!  above  (d)  that  there  may  be  an 
acceptance  and  receipt  by  the  vendee  before  thecoodsare 
actually  delivered  by  the  vendor.  Thus,  after  the  defen- 
clant  had  verbally  agreed  to  purchase  of  the  plaintiff  a 
horse,  but  before  tliere  had  been  any  actual  delivery 
plaintiff  requested  <iefendant  to  lend  it  to  him  to  take 
certain  journeys.  T.,  this  the  defendant  assented,  and  the 
horse  remained  with  plaintiff  for  a  fortnight,  when  it  was 
sen':  to  the  defendant,  who,  however,  refused  to  receive  if 
the  jury  found  that  the  bargain  for  the  purchase  of  the 
Jiorse  was  complete  before  tlie  proposal  to  borrow  it  was 
made,  and  tliat  the  defendant,  as  owner  of  the  horse,  gave 
plaintitt  permission  to  keep  it.  It  was  thereupon  held 
that  there  was  evidence  of  an  acceptance  and  receipt  of 
the  horse  to  satisfy  the  Statute  of  Frauds  (e).  But  the 
constructive  possession  by  the  vendee  must  be  clearly 
such,  as  that  by  it  the  vendor  would  lose  his  lien  on  the 
goods  (/). 

In  all  cases  of  this  description  there  may  be  such  a 
change  of  character  in  the  seller  as  to  make  him  the  agent 
of  the  buyer,  so  that  the  buyer  may  treat  the  possession 
of  the  seller  hs  his  own  (g);  and  the  question  for  the  jury 
will  be,  whether  the  seller  held  the  subject-matter  of  the 
sale  aa  owner,  or  merely  as  keeper  for  the  bu\  3r.  Thus, 
when  A.  agreed  to  purchase  of  B.  a  carriage  then  standin.' 
HI  J3.  s  siiop,  A.  at  the  same  time  desiring  that  certain 
alterHtioiis  right  be  made  on  it,  the  alterations  Imvin.' 
been  ina.if  .e  carriage  was,  at  A.'s  request,  placed  in  the 
back  shoi  A.  called  at  the  shop  on  a  Saturday,  and 
requester  B.  to  hire  a  horse  an.l  man  for  him,  and  to 
send  the  carnage  to  his  house  on  the  following  day,  in 
order  that  he  might  take  a  drive  in  it.  A.  had  previously 
intuiiated  his  intention  to  take  the  carriage  out  a  few 
tunes,  111  order  that,  as  he  was  going  to  take  it  abroad,  it 
might  pass  the  custom-house  as  a  second-hand  carriage. 


(J)  Savmiem  v.  Titpp,  4  Exch. 
395 ;  80  11.  K.  «24.  See  also  Sim- 
Muudtv.  Jlmiihlf,  13  C.  B.,  N.  S.  258, 

ir)  Jiuthell  V.  Wheeler,  15  Q.  B. 
442  ;  Jordan  v.  .\urton,  4  M.  4;  W. 
160  ;  51  R.  K.  508. 

(rf)  See  ante,  p.  8. 


(e)  Marvin  v.  Wallace,  6  E.  &  U. 
726  ;  2  Jur.,  N,  S.  68'J. 

(/)  IfulHie*  V.  I/utkiiu,  <J  Exch. 
753  ;  'J«  K.  K.  <J59. 

(y)  Cattle  V.  Hwordei;  30  L.  J., 
Ex.  310. 
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Jn  tJ.«  ?  ^5  wa»  accordingly  .ent  to  and  used  by  A. 
^nH  1  ^""J»i''/-  paying  for  the  hire  of  the  liorse 
•nd  man.  A.  afterwards  refused  to  take  or  n«v  S 
the  carnage.  It  was  held  that  there  was  a  sSffi.Jnt 
JjcepUnce   and    receipt  of  the  caSge   Jy  A    bS 

*hl!L  f  ""1  *""*'  ^•i*"*  difficulty  arises  in  decidinc  whether  What  h« 

Umay  be  distinguished  from  that\..d  all  tll^  Swin,! 

n«^.'I  ^I'T\''-  "^'^''^^O  an  action  was  brought  for  the 
price  of  two  horses,  and  a  question  arose  whe  ler  [here 
mi  T  "  i^'^'^'-y  «f  tl'em  under  the  Statutrof  Frauds 

dant  at  firKt..*^r"T/"'-'T''°'^««' «'"«•»  t»'e  defen- 
that  "h«  71"^  ^•8'\"'  *'"*  -'terwards  sent  wonl 
tliat     the  horses  were  his,  but  that  as  he  had  neitliP- 

?o7r.im""M"''r  f''f.  pj-"^'«-  '""Ht  keep  u.;:.  au^ "; 

of  tl  L     '.     *''?  P'^'"tifl  assente.l,  and  reniove.l  them  out 

reiusert  to  take  them,  and  set  up  for  his  defence  tlw  17»l, 
«ection  of  the  Statute  of  Frauds.     It  w«    there  1  el.l  tha 

L  vTdo'Tke:'"^?  ^'-.PV-'--  of  Roocls/and  tsire 
ine  vendm  t    keep  them  in  his  possession  for  an  esi,ecial 

ft  iT  ^^'•*'"  ?V.^"^'  «"^  the'vendor  accepts   he  Sr 

dehWof  r  ,  .^l'/^'"""  objection  to  a  constructive 
aeliveij  of  goods  that  it  is  made  by  words  naicel  of  fl.^ 
parol  contract  of  sale ;    and  Mansild.  C.  J     said   ''A 

rrelZrwl"  ''?/  °'  ^  f"^«  «^  «-•'«  at  a^har  'ort 
of  a    v„.ll'  '^  *''^  "'""^  P''"^^'««  •«  to  deliver  the  key 

ot  a  warehouse  or  a  note  to  the  wharfincer  who  in  con 

thermfee""  uf  "  T  ^"^^^  °^  *''«  P^^-"  ule  nirSf 
tiie  vendee,  altliough  no  transfer  of  the  local  situation  or 
actual  possession  takes  place.     After   the   dSufint  hi 


Kibble  r.  Guugh,  38  L.  T.  204— 
V'*  At 

(*)  IIuwc  V.  Palmer,  3  B.  4:  Aid. 
324. 


la 
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What  han 
iK'cn  lit'Ul 
iuBufficient. 


this  case  Imil  said  that  the  homes  miiKt  stand  at  liver)', 
iind  the  plaiiititT  had  accepted  the  order,  it  made  no 
difference  whether  they  stood  at  livery  m  tlie  vendor's 
stahle,  or  whether  they  had  been  taken  away,  and  put  in 
some  other  stable.  The  plaintift"  possessed  them  from 
that  time,  not  as  owner  of  the  lH)r8e8,  but  as  any  other 
livery-stable  keeper  might  have  them  to  keep.  Under 
many  events  it  )iii({ht  appear  hard  if  the  plaintiff  should 
not  continne  to  huve  a  lien  upon  the  horses  which  were 
in  his  own  possession,  so  long  as  the  price  remained 
unpaid;  but  it  was  f.>r  him  to  consider  thut  before  he 
made  his  agreement.  After  he  had  Hssented  to  keep  the 
horses  at  livery,  they  would,  on  the  decease  of  the  defen- 
dant, have  become  general  assets;  and  so,  if  he  had 
become  bankrupt,  they  would  have  gone  to  his  assignees. 
The  plaintiff  could  not  have  retained  them,  though  he 
had  not  received  the  price." 

But  where  a  purchaser  verbally  agreed  at  a  public 
market  with  the  agent  of  the  vendor  to  purcliaKe  twelve 
bushels  of  tares  (then  in  the  vendor's  possession,  consti- 
tuting part  of  a  larger  quantity  in  bulk),  t()  reimiin  in  the 
vendor's  possession  till  called  for,  antl  tlie  agent  on  his 
return  home  measured  the  twelve  bushels  and  set  them 
iipart  for  the  pureliHSer,  it  was  held  by  the  Court  of  King's 
IJench  that  this  did  not  amount  to  an  iicceptnnce  by  the 
latter,  so  HS  to  take  the  case  out  of  tlie  17th  section  of 
the  Stiitute  of  Frauds.  And  Buyley,  .1.,  said,  "  In  Elmore 
v.  Stone  {I)  the  buyer  directed  expense  to  be  incurred, 
and  the  directing  of  that  expense  whs  considered  evidence 
of  an  acceptance  on  his  part.  Tlmt  case  goes  as  far  as 
iiuy  case  ought  to  go,  and  I  think  we  ought  not  to  go  one 
step  beyond  it.  There  is  this  distinction  between  that 
case  and  this,  that  there  an  expense  was  incurred  on 
account  and  by  the  direction  of  the  buyer  ;  here  there  is 
none.  But  I  must  say,  however,  that  I  doubt  the 
authority  of  that  decision.  This  case  is  clearly  within 
the  statute  "  (w). 

However,  the  case  of  Elmore  v.  Stone  (I)  seems  to 
have  been  properly  decided,  because  the  pLiintift',  being  u 
liverii-stahle  keeper  as  well  as  a  horsedealer,  the  buyer,  by 
ordering  him  to  keep  the  horses  at  livery,  directed  expense 
to  be  incurred  ;  and  the  plaintiff,  by  consenting  to  keep 


(0  Klmore    v.  Stone.   1   Taunt. 
458  ;  10  R.  K.  578. 

(w)  Howe  V.  Palmer,  3  B.  &  Aid. 


324.     And  see  Ithknrd  v.  ^/oore, 
38L.  T.,  N.  S.  8H— C.  A. 
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them  At  livery,  reliiiqitiiihed  Iuh  poMeBsion  as  owner,  and 
held  them  only  rh  lucin-itnhle  keeptv. 

In  the  cHse  of  Carter  v.  ToH»»aint  («).  whioli  wbh  n  sale 
upon  credit,  the  piirciiHHer  imd  exerciHi'd  vhi-Iuuh  nets  of 
owner««hip  over  the  liurse,  which  were  held  to  he  nt> 
HcceptHiice  within  the  •tHtitte.  It  nppeMred  that  the  horse 
was  Hold  hv  a  pand  contrikt-t  for  80/.,  but  no  time  whh  fixed 
for  the  pHymeiit  of  tlie  price.  The  horse  wns  tired  in  the 
])urchftser'H  presence,  and  with  his  npprohntion,  nnd  it  whs 
agreed  that  the  horse  should  he  kept  by  the  vendor  for 
twenty  days  without  iiny  charge  being  made  for  it.  At 
the  expirstion  of  that  time  the  horse  whs  sent  to  grass  by 
the  direction  of  the  purchaser,  and  by  his  desire  entered 
as  the  horse  of  the  vendor.  Altbott,  C  J.,  and  Bavle,\  nnd 
Holroyd,  JJ.,  diHiinguiHhed  this  case  from  Eimmr  v. 
Stone{o),  on  the  ground  that  there  the  plaintiff'  was  botli 
a  lirery-stable  keejwr  and  a  humedeoler  ;  but  that  here  he 
w-as  not ;  and  held  that  there  was  no  acceptunce  of  the 
hoi-se  by  the  purchaser  within  the  17th  section  of  the 
Statute  of  Frauds. 

The  foUowing  case  was  a  ready-money  transaction,  aiiu 
the  agreement  was  tiiat  the  horse  sliould  be  taken  awtiy 
and  the  money  paid  on  a  certain  day  ;  on  that  ground 
there  was  held  to  have  been  no  acceptance  within  the 
statute,  altliongh  the  purchaser  had  exercised  various 
acts  of  ownersiiip  over  him.  It  seems  A.  entered  into  a 
parol  agreement  to  purchase  a  horse  of  B.  for  ready 
money,  and  to  take  him  away  at  a  time  agreed  upon. 
Shortly  before  the  expiration  of  that  time  A.  returned 
and  ordered  tiie  horse  to  be  taken  out  of  the  stable,  when 
he  and  ins  servant  mount*  i,  galloped  and  leaped  iiim  ; 
and  after  tliey  had  8(^  doin  iiis  servant  cleaned  him,  and 
A.  hinihelf  gave  directions  that  a  roller  should  be  taken 
off  and  a  fresli  one  put  on,  and  ihat  a  strap  should  be  put 
upon  his  neck,  which  was  consequently  done  :  A.  then 
requested  that  he  might  remain  m  B.'s  possession  a  week 
longer,  at  tii»  expiration  of  which  time  he  i)romised  to 
fetch  hinj  away  and  pay  for  him  ;  to  this  B.  assented. 
The  horse  died  the  day  before  A.'s  return,  and  he  refused 
to  pnv  the  price.  It  was  held  by  the  Court  of  King's 
Bench  that  tlu-.  was  a  ready-money  bargain,  an<l,  as  the 
purchaser  could  have  no  right  to  take  away  the  horse 
till  he  had  paid  the  price,  that  there  was  no  acceptance 

I   Tauut.. 


Various  acts 
(i(  ownvntiip. 


Ill 


A  reiwly- 
iiionejr  trans- 
action. 


(«)  fiitler   '■.  Toiif'ii./it,  2  B.  * 
Aid,  8u5     1  U  *  R.  J15  ;  24  K.  R, 


(o)  /Jlmore  v.  Hiime, 
458  ;  lU  U.  It.  578. 
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Criterion  for 
determining 
whether 
goods  are  ac- 
cepted  or  not 


Where  a 
bayer  offers 
to  resell. 


Where  goods 
arc  agreed  to 
be  resold. 


Two  kinds  of 
earnest. 


CONTRACTS  CONCERNING  HORSES,   ETC. 

of   the  horse  within  the  meaning   of  the  Statute  of 
frauds  {p). 

The  conduct  of  the  buyer  after  the  receipt  of  the  goods 
wm  often  be  the  criterion  for  determining  whether  he  has 
accepted  them  (3) ;  as,  e.g.,  where  he  makes  an  unreason- 
able  delay  m  notifying  his  rejection  (r),  or  deals  with 
them  m  an  unreasonable  manner  («).  And  there  are  cases 
which  show  that,  without  any  act  of  ownership,  the  act  of 
examination  of  the  goods,  involving  as  it  does  an  admis- 
sion  of  the  existence  of  the  contract,  is  evidence  to  go  to 
the  jury  of  an  acceptance  by  the  buyer  (0. 

Where  a  person  who  has  contracted  for  the  purchase 
of  a  horse  or  any  other  goods,  offers  to  resell  them  as  his 
own.  It  is  a  question  for  the  jury  whether  or  not  a  delivery 
to  and  acceptance  by  himself  has  been  proved  (w).  Where 
however,  the  defendant  offered  goods  which  he  had  refused 
to  accept  for  resale  in  the  market,  stating  at  the  same 
time  that  he  had  not  accepted  them,  and  that  he  would 
Have  to  make  other  arrangements  before  he  could  sell,  it 
was  held  that  there  had  been  no  acceptance  (x). 

An  agreement  for  the  resale  of  goods  by  the  vendee  is 
sufficient  evidence  of  a  delivery  and  acceptance,  as 
against  him,  to  leave  to  the  jury  (y). 

The  Earnest  and  Part  Payment. 

The  civil  law  called  the  earnest  "  Airha"  and  this  it 
interprets  to  be  "  emptionis-venditionis,  contract®  argu- 
mentum'  (^).  It  recognized  two  kinds  of  earnestf- 
symbohcal  and  pecuniary;  the  one  being  a  transfer  of 
something  by  way  of  pledge  or  assurance,  and  the  other 
being  a  pa>-ment  of  part  of  the  purchase-money  (a).  A 
similar  distinction  is  made  in  the  Statute  of  Frauds  (b) 


(;•)  Tem]>e>:t  v.  Fitzgerald,  3  B. 
&  Aid.  080  ;  22  R.  K.  520. 

(?)  Parkjr  v.  WallU,  5  E.  &  B. 
28. 

(r)  Bimhell  v.  Wheeler,  15  Q.  B 
442  ;  81  li.  R.  G7r>. 

(»)  Parker  v.  WallU,  5  E.  d:  B, 

(<)  Kibble  V.  Gmigh,  38  L.  T . 
N.  S.  204_C.A.  ;  Pagev.  Morgan, 
15  Q.  B.  D.  228  j  54  L.  J.,  Q  B. 
4:U  ;  53  L.  T.  120  ;  33  W.  R.  793— 
C.  A.  Hee  .ilso  NirhoUm  v.  Bower, 
28  L.  J.,  Q.  B.  97  ;  and  ct.  Tatjlor 
V.  SiiiWi,  [1893]  2  Q.   B.  65;  61 


L.  J.,  Q.  B.  331  ;  67  L.  T.  39 ;  40 
W.  U.  480. 

(«)  nienkiutop  v.  Clayton,  7 
Taunt.  597  ;  18  R.  R.  002. 

(■r)  liickard  v.  Moore,  38  L.  T. 

(»/)  Chaplin  V.  Rogers,  1  East. 
192;  (!  R.  R.  249. 

(.-)  2  Bl.  Com.  447. 

(a)  Code  Civile,  1590;  Vinnius, 
Com.  in  Inst.  1.  .S,  tit.  324.  See 
also  Ihnce  v.  Smith,  27  Ch.  D  89 
100  101;  53  L.  J.,  Ch.  1055;  50 
L.T.,573;  32W.R.802. 
"  (»)  29  Car.  2,  c.  3,  s.  17. 


THE  EARNEST  AND  PART  PAYMENT. 

Tt^i^.^'t  °^  ^^^  ^"^^  °^  ^°°^«  Act,  1898,  ante,  p.  6 

A  -vS  V    1     ^'""^  something  in  part  payment." 

A  synbolical  earnest  may  be  anything  used  bv  the 

parties  to  bind  the  bargain.     Therefore,  a  saddle,  bride 

horsewhip  or  currycomb  may  be  used  for  the  purpose      ' 

A  pecuniary  earnest  consists  of  a  current  coin  or  sum 

of  money  given  in  part  payment,  and  its  efficacy  doeVZ 

fSeVoSart:;tr  '-"^  ^'•^^^^^^^^'^  ^  ^^^^  «^  *"' 

.  Where  the  earnest,  whether  symbolical  or  pecuniarv 
18  delivered  to  the  vendor,  it  should  be  kept  b/him  and 
not  be  returned  tothe  purchaser.  For  where  the  purchaser 
of  a  horse  or  other  goods  draws  the  edge  of  a  shiZs  over 
the  hand  of  the  vendor,  and  returns  ?he  money  Kis 

''Xiff„?off  :t'  '^  ^K  ^'^^'^^f  EngTrd^^'ealled 
striking  off  a  bargam,"it  is  neither  an  earnest  nor  1 
part  payment  within  the  statute  (c).  ^  " 

WJiere  an  earnest  was  given  on  a  contract  of  sale  the 
old  rule  was,  that  if  the  buyer  repented  of  his  bareaS,  he 
might  refuse  to  fulfil  it.  upon  forfeiting  to  he  sE 'the 
whole  earnest  money  deposite.K  But  if  the  fail ue  to 
comply  with  the  contract  was  on  the  part  of  the  vendo  '  he 
was  bound  to  make  ourfold  restitution  to  the  vendee^ 

whli  .1       ''  *''^  ^'""^''^y  P*«««^  i»  the  same  ^vay  Ts 
where  there  is  a  part  payment.     And  under  such  cSm 
sU^nces  an  action  for  the  price  may  be  suppoiteKS 
Ihus  m  an  exchange  of  horses,  when  it  was  hS  thai 

^tSl"l7tf  n""'',P*^/lf  ^«^«"^«"'  four  guiSs  o  boo 
on  the  17th  December  following,  and  also  that  the  nlaintiff 
should  keep  the  colt  till  the  September  followbg  S  the 
defendant  •'  to  make  the  agreement  more  firm  and  £in/ 
paid  o  the  plaintiff  one  halfpenny  in  earnest  of  the 
bargain/'  ,t  was  held  that  the  paynfent  0?'!."  halfpennv 
vested  the  property  of  the  colt  in  Ihe  defenda 't  /r""^ 

w£:^rXS  X\S;a5S  tr?:.=^ 
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't 


(c)  Blenkituop   v.     Clayton,    7 
Taunt.  679  ;  18  K.  R.  C02. 
J^d)  Bracton,  lib.  2,  cap.  27,  foL 

(0  Dyer  v.   Onelei/,  17  L.  J., 


Q.  B.3f.O. 
(/)  Jiach  V.  Owfin,  5  T.  R  409 

Q.B?3S.*'"  ''■  ^"'^^'  "  ^-  ''■• 
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payment. 
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turned. 


Written 
agreement- 
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Names  of  the 

contracting 

parties. 


Where,  upon  an  oral  contract  for  the  supply  of  goods, 
it  was  a  term  of  tlie  contract  that  a  sum  of  money  which 
had  been  overpaid  to  the  vendor  upon  a  previous  sale  of 
goods  by  him  to  the  purchaser  should  be  retained  by  the 
vendor  on  account  of  the  price  of  the  goods  contracted  to 
be  supplier'  ;  it  was  held  that  there  was  not  a  part  pay- 
ment which  would  satisfy  the  provisions  of  s.  4,  sub-s.  (1), 
of  the  Sule  of  Goods  Act,  1893,  ante,  p.  6  (/i). 

So  where  the  plaintiff  agreed  with  the  defendants  to  buy 
from  them  certain  goods  above  the  value  of  lOL,  and 
sent  them  a  cheque  for  10^  in  part  payment :  and  the 
plaintiff  sent  not  only  the  cheque  for  10^.,  but  also  a 
second  cheque  for  the  balance  to  the  defendants  on  the 
same  day,  but  the  defendants  at  once  returned  the  cheques, 
alleging  that  there  was  no  concluded  contract;  it  was 
held  that  as  the  cheques  were  not  accepted  by  the  defen- 
dants, there  was  no  payment  within  the  meaning  of  the 
section,  and  that  the  Post  Offi  was  not  the  defendants' 
agent  to  accept  payment  on  their  behalf  so  as  to  take 
the  case  out  of  the  Act  (t)> 

The  Note  or  Xemorandimi  in  Writing. 

If  there  has  been  either  an  agreement  in  writing,  or  a 
parol  agreement  which  is  afterwards  reduced  into  writing, 
by  the  parties,  that  writing  alone  must  be  looked  to,  to 
ascertain  the  terms  of  the  contract  ( j). 

No  particular  form  is  necessary  to  constitute  a  good  note 
or  memorandum  in  writing  ;  and  a  sold  note  (k)  or  a  bill  of 
parcels  is  sometimes  sufficient,  where  it  can  be  jn'oved  that 
it  has  been  recognized  by  the  other  party  (/).  However, 
there  are  certain  requisites  which  must  be  contained  within 
the  instrument,  to  satisfy  the  statute. 

The  note  or  memorandum  in  writing  must  state  who 
are  the  contracting  parties  (wt).  But  it  is  not  necessary 
that  they   should   appear  actually  on  the   face   of  the 

(/()  ynrtoH  V.  Darinon,  [1899] 
1  Q.  B.  401  ;  fi8  L.  J.,  Q.  B.  2(i5  ; 
m  L.  T.  139  ;  47  W.  R.  275— C.  A.; 
following  \Valker  v.  Nmneij,  1(! 
L.  J.,  Ex.  120 ;  16  M.  it  W.  302  ; 
73  R.  R.  507. 

(i)  Daii»  V.  Phillipi,  MilU  4' 
a.,  24  T.  L.  R.  4— Channell,  J. 

(^■)  I'tr  Lord  Abmger.  C.  B., 
Allen  V.  Pink,  4  M.  i  W.  144  ;  51 
R.  R.  5u3. 

(*)  Parton  v.  C'roftn,  33  L.  J., 
C.  P.  189 ;  Sievewright  v.  Archi- 


bald, 20  L.  J.,  Q.  B.  529. 

(/)  See  JohiiKon  v.  Dodgton,  2 
M.  4c  W.  G53  ;  4»i  R.  R.  733  ;  Lurrell 
V.  Kraut,  31  L.  J..  Ex.  337. 

(/«)  William*  v.  Lake,  29  L.  J., 
Q.  B.  1  ;  William*  v.  Byrne*,  U 
Jur.,  N.  S.  363;  Champion  v. 
Plummet',  1  N.  R.,  B.  &  V.  252 : 
8  R.  R.  795  ;  Liiythmip  v.  Bryant, 
2  Ring.  244 ;  42  R.  R.  709  ;  Wil- 
liam* V.  Jordan,  6  Ch.  i).  617  ;  46 
L.  J.,  Cb.  681. 


THE  NOTE  OR  MEMORANDUM  IN  WRITING. 

memorandum  ;  if.  from  the  memorandum  taken  in  connec 
tion  with  surrounding  circumstHnces.  it  clearly  appear 
who  they  are,  this  is  sufficient  (n).  ^  ^^ 

It  must  also  state  the  terms  upon  which  the  contract  is 
made   because  the  word  barffain  means  the  terms  upon 

Haltri'",  TT"  '"""*'''*•.  ^''  ^°^  '"^t^^'^^'  "'  Bristol  v. 
Haljord  (>,),  the  memorandum  of  agreement  on  the  sale 
of  a  race-horse  was  to  the  effect  that  the  defendant  should 
purchase  the  h.,ise  for  800/.  paid  down.  100/.  in  three 

"nTi  ^/  T  **'•  ^'V'««  ^'"'"'"ff  the  Goodwood  Cup, 
and  1,000/.  on  his  winning  the  St.  Leger  Stakes,  for  which 
the  defendant  undertook  to  enter  him. 

But  though  it  does  not  state  the  terms  upon  which  the 
contrac  ismade  It  will  be  sufficient  to  satisfy  the  sta  ute! 
fi  distinctly  refers  to  ami  recognizes  another  document 
which  does  contain  them  (p).  The  connection  between  the 
documents  must  appear  on  the  face  of  them,  for  it  cannot 
be  supplied  by  paro  evidence  (q),  which  can  only  be  used 
to  show  what  the  writing  is  which  is  referred  to,  and  which 

TtltiS^V;  ^"^^'^'  ^"^ ''''-''  °^  ^'"^^^^"-  ^"  ^^« 

An  "agreement,  letter,  or  memorandum  made  for  or 
•elatmg  to  the  sale  of  any  goods,  wares,  or  merchandize," 
13  exempted  from  stamp  duty  («).  ' 

If  at  an  auction  the  purchaser's  name  be  signed  to  a 
catalogue,  it  must  be  connected  with  or  ref^r  to  the 
conditions  of  sale,  to  make  the  contract  valid  (t).  And 
It  is  not  sufficient  where  they  are  merely  in  the  room  but 
not  ac«a//^  attached  to  the  catalogue,  ^r  clearly  reSrl^d 
torn  It;  and  it  during  the  sale  they  get  separated  the 
signatures  made  after  the  separation  arf  unavailable  (« 

VViiere,  at  a  sale  of  horses,  there  was  a  catalogue  which 

nteTb.  "n"'"'f.°'  ^'•^^•'^' *''^  descriptfon  of  he 
maie  to  be  sold,  and  the  conditions;  and  a  sales  ledger 
containing  the  same  information  with  regard  to  lot  and 
descnption.  together  with  the  name  of  the%urchaser  and 
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contract  must 
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more  than 
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Act. 


Catalogue  at 
a  sale. 


Op  Chitty  on   Contracts,  14th 

io)Brhtow  T.  Halford,  before 
Lord  CampbeU,  C.  J.,  West,  C.  P. 
*eb.  1,  1853. 

ip)  Ridgway  v.  Wharton,  27 
Jj.  ■!.,  Ch.  46. 

('/')  Bovdell  T.  Dnmmtntd,  11 
East  142;  10  R.R.  450,  cudaick 
y.Sktdmore,  27  L.  J.,  Ch.  153: 
Pierce  v.  Corf,  L.  R.  9  Q.  fl.  217  ; 

O. 


43  L.  J.,  Q.  B.  62. 

(r)  Bondell  V.  Drummond,  11 
East,  142;  10  K.  R.  4.'>0 ;  Fit:- 
maurice  v.  Bayleu,  9  H.  L.  Cas.  78 

(«)  33  &  34  Vict.  c.  97,  Sch. 
"  Agreement "  (3). 

(t)  Uhtde  V.  H'lilte/iouK,  7 
East,  568  ;  8  R.  R.  676. 

(»)  KeniooHhy  v.  Srholfield,  2 
B.  4:  C.  945  ;  26  R.  R.  600. 
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the  price  at  which  the  mare  was  sold,  but  having  no  refer- 
ence to  the  catalogue  which  contained  the  conditions  of 
sale ;  it  was  held  that  the  catalogue  and  conditions  of 
sale  were  not  sufficiently  connected  with  the  sales  ledger 
to  make  a  memorandum  within  the  statute. 

The  Court  was  also  of  opinion  that  a  letter,  which  the 
purchaser  subsequently  wrote  admitting  the  purchase,  did 
not  constitute  a  sufficient  memorandum,  because  it  neither 
stated  a  price  nor  referred  to  the  sales  ledger  where  the 
price  was  stated  (v). 

The  price  when  agreed  upon  is  a  material  part  of  the 
bargain,  and  must  be  stated  in  the  memorandum.  Thus, 
where  on  the  18th  June  a  verbal  contract  was  made  for 
the  sale  of  a  horse,  warranted  five  years  old,  for  200 
guineas,  and  in  order  to  take  the  case  out  of  the  Statute 
of  Frauds,  the  plaintiff  gave  in  evidence  the  following 
letter,  written  by  the  defendant  on  the  18th  of  June : 
"  Mr.  Kingscote  begs  to  inform  Mr.  Elmore,  that  if  the 
horse  can  be  proved  to  be  five  years  old,  on  the  13th  of 
this  month,  in  a  perfect  satisfactory  manner,  of  course  he 
shall  be  most  happy  to  take  him  ;  and  if  not  most  clearly 
proved,  Mr,  K.  will  most  decidedly  not  have  him."  Lord 
Chief  Justice  Abbott  was  of  opinion  that  this  was  not  a 
sufficient  note  or  memorandum  in  writing  within  the 
Statute  of  Frauds,  and  nonsuited  the  plaintiff.  The 
Court  of  King's  Bench  confirmed  the  nonsuit,  on  the 
ground  thdt  tJie  price  agreed  to  be  paid  conttilutea  a 
material  paH  of  the  bargain ;  because  if  it  were  competent 
to  a  party  to  prove  by  parol  evidence  the  price  intended 
to  be  paid,  it  would  let  in  much  of  the  mischief  which  it 
was  the  object  of  the  statute  to  prevent  (x) ;  but  it  has 
been  held  that  a  written  order  for  goods,  "  on  moderate 
terms,"  is  sufficient  {y). 

If,  however,  no  price  is  fixed  and  agreed  upon,  a  note 
or  memorandum  which  does  not  state  any  will  be  suffi- 
cient, and  the  law  will  infer  that  a  reasonable  price  was 
to  be  paid  {z) ;  on  the  principle  that  if  I  take  up  wares 
from  a  tradesman,  without  any  agreement  as  to  price,  the 
law  concludes  that  I  contracted  to  pay  their  real  value  (a). 

67  L.  T.  39  ; 


(*)  Pierce  v.  Corf,  L.  B.,  9  Q.  B. 
210 ;  43  L.  J.,  Q.  B.  52  ;  29  L.  T. 
919.  And  see  Rithton  t.  Whai- 
more,  8  Ch,  D.  467 ;  47  L.  J.,  Ch. 
629  ;  26  W.  R.  827. 


61  L.  J.,  Q.  B.  331 
40  W.  R.  486. 

(y)  Aikcrojt  v.  MorriH,  4  M.  & 
O.  460  ;  HI  R.  R.  G59. 

iz)  Handley     v.    M^Laine,    10 


(0)  Elmore  t.  Kingieote,  5  B.  &      Bing.  488. 
C.  683  ;  29  R.  R.  341.    See  also         (/()  2  BL  Com.  30. 
Taylor  v.  StnUk,  [1893]  2  Q.  B.  66 ; 
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Tlie  omission  of  the  particular  mode  or  time  of  payment 
does  not  necessarily  invalidate  the  agreement  (h)  ^  ^ 
.AlSllT  ''''°  transacts  a  proposal  by  Z.tt^r  must  be  Contract  by 
considered  as  renewing  his  offer  every  moment,  until  the  letter       ^ 
time  at  which  the  answer  is  to  be  sent,  and  then  the  con! 
tract  IS  completed  by  the  acceptance  of  the  offer.     For  if 
the  law  were  otherwise  no  contract  could  ever  be  com- 
p^eted  by  post  (c).     And  if  a  letter  be  given  in  evidence 
with   the   direction   torn  off.  the  jury  will   do  well   to 
presume  pnmaj^ie,  that  it  was  addressed  to  the  person 
who  produces  it  (d).  I'cxouu 

Wiiere  an  intending  purchaser  wrote  to  the  seller 
saying.  If  I  hear  no  more  about  the  horse,  I  consider 
the  horse  is  mine  at  50/.  IBs.,"  and  the  seller  did  not 
answer  the  letter,  the  purchaser  would  have  been  bound 
to  his  offer,  if  the  seller  had  chosen  to  accept  it;  but  the 
fact  of  the  seller  not  -ving  answered  the  letter  will  not 
bind  him.  as  the  purchaser  had  no  right  to  put  upon  him 
the  burden  of  the  ciioice  of  writing  a  letter  of  refusal  or 
being  bound  by  the  agreement  proposed  (e) 

If  letters  taken  together  contain  a  sufficient  contract,  Mustexp«», 
namely,  one  that  would  express  all  its  terms,  they  would  all  K^ 
constitute  a  memorandum  in  writing  within  the  statute    °^  ^^^  ^'^^ 
And  of  course  therefore  the  Court  may  look  at  hU  the  '""'*• 
letters  which  have   passed,  for  the  purpose  of  seeing 
whether  or  not  they  contam  a  sufficient  contract  to  take 
the  case  out  of  the  statute  (/). 

A  letter  signed  by  the  party  to  be  charged  after  the 
transaction  has  taken  place,  which  states  (or  plainly 
refers  to  other  documents  which  state)  and  admits  the 
terms  of  the  contract,  is  a  good  memonrndum  under  the 
statute,  even  if  such  letter  contain  an  ;empted  repudia- 
tion  by  the  writer  of  his  liability  under    iie  contract  (^) 


fi 


(i)  Sari  y.Bourdillon,  26  L.  J., 
(-'.  P.  78. 
(e)  Dunlop  v.  Iliggim,  12  Jur. 

(d)  CuHi*  V.  Rickardt,  1  M.  & 
O.  47,  pe.  Tindal,  C.  J. 

(«)  FeUhouiiev.Jii/tdlei/,31L.J.. 
C.  P.  204. 

(/)  Ardter  v.  Bayneg,  3  Ex. 
<i2!* ;  82  K.  R.  792  ;  Richards  v. 
Pomr,  6  C.  B.  438  ;  K «,«^,-  v. 
Uillington,  23  L.  J.,  Ch.  662; 
Awi'/A  V.  A'eale,  26  L.  J.,  C.  V.  143 ; 
"'a««  V.  Ainstoorth,  1  H.  i:  < '.  83  ; 


L't  •^!'^'«!f,  9  C.  B.,  N.  S. 
.  ■■   WL.J.,  C.P.I. 50;   9W.  R 

.■;;r ' . ,  r*^*  '•  '^'"•^.  L.  R.,  »  Q.  B 

91*  '  •  ^•'  **•  ^-  ^2  ;  29  L.  T. 

(y)  Baileij  V.  Sweeting,  9  C  B 
N.   S.843;    30  L.  J.,  S:  P.  iuol 

nuktiuMn  V.  El-am,  L.  B.  1  C  P 
417 ;  ^«*f«„  V.  RuH,  L.  R.,  7  Ex. 

i  *'  i-r*^-'  *^^-  '  :  2.'-.  L.  T.  .502, 
affirmed  L.  K  7  Ex.  279 ;  Leather 
OKnn  Vo.  V.  Ifetrimimuit,  L.  R  10 
Q.  B.  140;  44  L.  J.,  Q.  R  54-  32 
L.  T.  307.  '  ''^ 


m 


ao 


CONTRACTS  COXCERNIXG  HORSES,  ETC. 


Mntnal 
assent. 


Where  A.  sold  a  particular  bay  mare  to  B.  through  C, 
who  was  acting  as  agent  to  B.,  and  C.  wrote  to  B.  stating 
that  he  had  bought  "  the  bay  mare  "  for  forty  guineas, 
and  followed  it  up  by  other  lettei's  reiterating  the  terms 
of  sale,  and  requesting  payment ;  whereupon  B.  wrote  to 
C  alluding  to  the  mare  which  C.  bought  for  him,  and 
promising  payment ;  it  was  held  that  B.'s  letter,  though 
sent  to  his  own  agent,  was,  coupled  with  C.'s  letters,  a 
sufficient  memorandum  of  the  sale  as  against  B.  (/<). 

But  as  mutual  assent  is  necessary'  to  constitute  n 
binding  contract,  it  is  held  that  where  it  is  sought  ti> 
establish  an  agreement  by  means  of  letters,  such  letters 
will  not  amount  to  an  agi'eement  unless  the  answer  be  er 
aimplice,  without  the  introduction  of  any  new  term  (J). 
Thus,  in  the  following  case  an  action  of  asstimpait  was 
brought  for  the  price  of  a  mai'e  sold  and  delivered,  to 
which  the  defendant  pleaded  non  atsumpait.  It  appeared 
that  the  defendant  having  seen  and  ridden  a  mare,  wrote 
to  the  plaintiff,  "  I  will  take  the  mare  at  twenty  guineas, 
of  course  warranted;  therefore  as  she  lays  out,  turn  her 
out  my  mare."  The  plaintiff  agi'eed  to  sell  her  for  the 
twenty  guineas.  The  defendant  afterwards  wrote  again 
to  him,  "  My  son  will  be  at  the  'World's  End'  (a  public- 
house)  on  Monday,  when  he  will  take  the  mare  and  pay 
you ;  send  anybody  with  a  receipt,  and  the  money  shall 
be  paid ;  only  say  in  the  receipt  sound,  and  quiet  in 
harness,"  The  plaintiff  wrote  in  reply,  "she  is  warranted 
sound,  and  quiet  in  double  harness ;  I  never  put  her  in 
single  harness."  The  mare  was  brought  to  the  "  World's 
End  "  on  the  Monday,  and  the  defendant's  son  took  her 
away  without  paying  the  price,  and  witliout  any  receipt 
or  warranty.  The  defendant  kept  her  two  days  and  then 
returned  her  as  being  unsound.  The  learned  judge  stated 
to  the  jury  that  the  question  was,  whether  the  defendant 
had  accepted  the  mare,  and  directed  them  to  find  for  the 
defendant  if  they  thought  he  had  I'eturned  her  within  a 
reasonable  time ;  and  desired  them  also  to  say  whether 
the  son  had  authority  to  take  her  without  the  warranty. 
The  jury  found  that  the  defendant  did  not  accept  the 
mare,  and  that  the  son  had  not  authority  to  take  her 
away.  It  was  held  by  the  Court  of  Exchequer,  on  motion 
to  enter  a  verdict  for  the  plaintiff,  that  there  was  no 


(A)  Gibton  v.  Holland,  L.  B.,  1 
C.  P.  1  ;  35  L.  J.,  C.  P.  5  ;  14 
W.  K.  86. 


(0  Cooper  T.  Hood,  28  L.  J.,  C'li. 
212. 
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complete  contract  m  writing  between  the  parties;  that 

ACfhl!  ♦i^!,  I-""''*'""  °^  *'*«  ^^"'•"^'^  i^'^e^  "*«  right. 
Also  that  tlie  defenuant  was  not  bound  by  the  act  of  the  son 

in  bringing  home  the  mare,  inasmucli  as  lie  had  thereby 

exceeded  his  authority  as  agent,  and  consequently  that 

fh!  tiTl-^  ''*'*  V •*  u^"*'^"^  ^"^  ^^'°^^'  (*)•     And  where 
the  plaintiff  sent  his  horse  to  a  livery  stable  for  sale,  and 

the  defendants  bid  75f.  for  him.  but  no  final  agreement 

was  come  to,  and  the  plaintiff  left  the  horse  at  the  livery 

stable  to  see  if  the  defendants  would  buy  the  animal. 

ntranging  with  the  hvery-stable  keeper  that  he  was  to 

have  no  commission  on  the  sale  unless  751.  or  more  were 

nill/?         f  i*°lu®  ,?'°''"8    ""g'^'^y  unsound,   the 
defendants  wrote  to  the  livery-stable  keeper  offering  701. 

ZtZl*     *    It  ^'T-y^^^t  ^^'P^'  '»»^'"g  transmitted 
their  letter  to  the  plaintiff,  he  (the  plaintiff)  wrote  to  the 

hvery-stable  keeper  as  follows:  "As  the  horse  is  witli 
you  he  shall  go  at  701.  clear  to  me.  I  will  pay  no 
expenses ;  you  must  get  what  you  can  of  Mr.  B.  (one  of 
the  defendants) ;  I  cannot  allow  anything  off  the  70Z." 
It  was  held,  Uiat  as  the  plaintiff,  by  his  answer  to  the 
defendants  otler  stipulated  that  they  should  bear  ex- 
penses to  which  he  as  vendor  was  prima  facie  liable,  he 
had  added  a  new  term  to  those  proposed,  and,  in  the 
absence  of  an  acceptance  of  that  term,  there  was  no 
complete  contract  between  the  parties  {I). 

On  ue  other  hand,  however,  two  lettei-s  may  be  suffi- 
ciently luentical  to  constitute  a  contract,  although  the  letter 
ot  proposal  may  mention  a  term  which  is  omitted  to  be 
mentioned  in  the  letter  of  acceptance  (m). 

falW  wtr '  fif  *  '''""•''  ''''I'^r''^  ^""^  *^«  «*!«  of  g«0<Js.   Terms  cannot 
falling  within  the  operation  of  the  statute,  cannot  be  varied  ^  varied  by 

or  altered  by  parol ;  and  where  a  contract  for  the  bargain  »'"°'- 

and  sale  of  goods  was  made,  stating  a  time  for  the  delivery 

of  them.  It  was  held  by  the  Court  of  Exchequer  that  an 

agreement  to  substitute  another  day  for  that  purpose  must, 

in  order  to  be  valid  be  m  writing  (n).     So,  also,  where  the 

<  ay  appointed  for  the  delivery  of  goods  was  subsequently 

discovered  to  be  a  Sunday,  and  it  was  then  by  word  of 

mouth  agreed  between  the  parties  that  the  delivery  should 

be  made  on  the  "  Monday  or  Tuesday  "  following:  it  was 


(*)  Jordan  v.  Norton,  4  M.  &  W 
1^'"';  SIR.  K.  508. 
(0  Lewis  V.  Pedrick,  29  L.  T. 

('«)  Metzler  v.  Gounod,  32  L.  T. 


656. 

(«)  Mamliall  v.  Zynii,  6  M.  & 
VV.  118;  53  R.  R.  534;  and  .see 
Noble  V.  }Vard,  L.  R.,  I  Ex.  117  : 
L.  R.,  2  Ex.  135— Ex.  Ch. 
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held  by  the  Court  of  Queen's  Bench,  that  the  enlargement 
of  time  having  materially  varied  the  contract,  and  in  fact 
substituted  a  new  one,  an  action  for  non-delivery  could 
not  be  maintained  (o).  But  forbearance  on  the  part  of 
the  plaintiff  is  not  a  variation  of  the  contract  (p). 

But  though  the  terms  of  a  written  contract  cannot 
be  contradicted,  altered  or  varied  by  parol  evidence,  yet 
such  evidence  is  admissible  to  define  what  the  written 
contract  has  left  undefined  (q) ;  e.g.,  where  it  contains  no 
date  (r),  or  where  its  terms  can  only  be  given  precision 
when  explained  by  the  sense  which  mercantile  usage  has 
put  upon  them  (•),  or  where  the  subject-matter  of  the 
contract  can  only  be  ascertained  by  the  admission  of  a 
conversation  with  reference  to  it  (t).  So,  too,  where 
goods  are  ordered  by  letter,  which  does  not  mention  any 
time  for  payment,  and  such  letter  amounts  to  a  valid 
contract  within  the  statute,  parol  evidence  is  admissible 
to  show  that  the  goods  were  supplied  o'.*  credit  («). 

But  a  matter  antecedent  to  and  dehors  the  writing  may 
in  some  cases  be  received  in  evidence,  as  showing  the  in- 
ducement to  the  contract ;  such  as  a  representation  of 
some  particular  quality  or  incident  of  the  thing  sold.  But 
the  buyer  is  not  at  liberty  to  show  such  a  representation, 
unless  he  can  also  show  that  the  seller  by  some  fraud 
prevented  him  from  discovering  a  fault  which  he,  the 
seller,  knew  to  exist  (x). 

Parol  evidence  is  also  admissible  of  a  condition,  on 
which  the  written  agreement  depends,  such  evidence 
being  as  to  facts  distinct  from,  but  collateral  to,  the 
written  agreement  (y). 

In  order  to  sustain  an  action,  there  must  be  a  good  eon- 
tract  in  existence  at  the  time  of  action  brought.  There- 
fore, a  memorandum  in  writing  of  a  contract  after  action 
brought  does  not  satisfy  the  statute  {z). 

&  El.  1004. 

(J)  Muedtmahl  v.  lAHigbottom,  ("> 
Jur.,  N.  S.  724  ;  Chadwh-li  v. 
Jiurtilei/,  12  VV.  U.  1077.  See  also 
Jiiiirton  V.  Rust,  L.  R.,  7  Ex.  2m, 
281— Ex.  Ch.,  per  Willes,  J. 

(j<)  Lockett  V.  iXicklin,  2  Ex.  93 ; 
7«  K.  R.  502. 

(a?)  Xain  v.  Old,  2  B.  &  C.  «34  : 
2«  R.  R.  4!»7. 

(j^)  Pym  V.  CamphfU,  C,  El. k  B!. 
370  ;  Lindlfy  v.  TMcey,  t,  N.  R.  .51. 

(.-)  Bill  V.  llament,  0  M.  &  W. 
36 ;  60  R.  11.  6u8. 


00  Stead  T.  Dawher,  10  A.  &  E. 
r>7;  00  R.  R.  327  ;  and  see  //«•*- 
man  t.  Haynen,  L.  R.,  10  C.  P. 
598  ;  44  L.  J.,  C.  P.  358  :  32  L.  T. 
873  ;  23  W.  I       '1. 

iji)  Oglf  1  M  (Earl),  L.  R., 
3  y.  B.  272-  .  Ch.;  37  L.  J., 
Q.  B.  771. 

((/)  Per  Erie.  C.  .1.,  Lvrat  v. 
Brintiw,  El.  Bl.  &  El.  913. 

(r)  /)«»■>■«  V.  J'nirt,  25  L.  J..  C.  P. 
9!. 

(«)  Lvcax  V.  Brutow,  El.  Bl.  k 
El.  907  ;  Bale  v.  Jlvmfrey,  El.  Bl. 


THE  SIGNATURE  BY  THE  PARTY  TO  BE  CHARGED.  (3 

The  Sifutiure  by  tht  Ttaty  to  be  Ghurged. 

Section  4  of  the  Sale  of  Goods  Act,  1898,  requires  that  What  is 
there  should  be  a  note  or  memorandum  uf  the  contract  in  '"-'cemry. 
writing,  signed  by  the  party  to  be  cliarged  ;  and  tlie  cases 
have  decided  that,  although  the  signature  be  in  tlie 
beginning  or  middle  of  the  instrument,  it  is  as  binding  as 
if  at  the  foot  of  it,  the  question  being  always  open  to  the 
jury,  whether  the  party  not  haviiig  signed  it  regularly 
at  the  foot,  meant  to  be  bound  by  it  as  it  t)M>ii  stood 
or  whether  he  left  it  so  unsigned,  because  he  refused  to 
complete  it  (a). 

The  Christian  name  of  the  signature  may  be  set  out  at  Ag  to  initialt. 
length  or  denoted  by  the  initial,  or  left  out  altogether  (b) ; 
but  it  seems  that  the  surname  must  be  written  at  length, 
and  that  the  mere  initials  will  not  suffice  (c).  A  mark  by 
a  person  unable  to  write  may  suffice  if  sufficiently  iden- 
tified (d).  An  unsigned  postscript  commencing,  "  I  had 
quite  omitted  to  tell  you  and  Martin,"  on  a  separate  piece 
of  paper,  enclosed  in  the  same  envelope  with,  but  not  re- 
ferred to  by,  a  letter  signed  with  initials,  is  not  sufficient 
to  satisfy  the  statute  (e). 

If  a  man  be  in  the  habit  of  printing  instead  of  writing  Where  a  man 
his  name,  he  may  be  said  to  sign  by  his  printed  as  well  as  P^"^  ^^' 
his  written  name  (/).     And  an  invoice  with  "  Bought  of  °*"'*' 
Norris  it  Co."  printed  on  it,  which  was  filled  up  in  the 
body  with  the  handwriting  of  Norris,  was  held  to  be,  for 
the  purpose  of  the  statute,  signed  by  Norris  (g). 

The  statute  requires  that  the  note  should  be  signed  by  Names  of 
the  party  to  be  charged;   accordingly  it  is  no  objection   pwtieshowto 
that  it  is  not  also  signed  by  the  oilier  party,  and  conse-       *  *"'"' 
quently  that  there  is  no  remedy  against  him  (/<).     Hut  a 
note  in  writing,  signed  by  one  party,  will  be  insufficient, 
unless  it  also  specifies  the  name  of  the  other  party  (t).     A 


(a)  Per  Lord  Abinger,  C.  B., 
Johiuon  T.  I)odi/»un,  2  M.  k  W.  659  ; 
46  H.  R.  733. 

(ft)  Lubb  V.  Stanley,  5  Q.  B.  374, 
581. 

(c)  Sweat  V.  Lfe,  3  M.  &  O.  452, 
460  ;  6  K.  R.  546. 

(d)  Jiiiker  V.  Deiiinff,  8  E.  &  E. 
94  ;  Bennett  v.  Brumjit,  L.  R.,  3 

C.  P.  28;  37  L.  J.,  f.  P.  35  ;  17 
L.  T.  213. 

(e)  Kronheim  y.  Jiihnmn,  7  Ch. 

D.  60 ;  47 L.  J.,  Ch.  l.'J2  ;  37  L.  T.  7.-.2. 
(/)  Saunderton    t.  Jaclutm,    2 


B.  S:  P.  238  ;  5  R.  R.  580. 

(ff)  Sell  wider  v.  Nor r in,  2  M.  A: 
S.  286  ;  13  il.  U.  250.  And  sec 
Ttrurret  v.  ('ripp»,  48  L.  J.,  Ch. 
567  ;  27  W.  R.  706. 

(A)  Allen  v.  Bennett,  3  Taunt. 
169;  12  R.  R.  633;  Rierton  v. 
Matthew*,  6  East,  307  ;  8  R.  R. 
4H9  ;  Laifthrvav  v.  Bryant,  2  Hing. 
N.  C.  744;  Reu»»  v.  IHiMey, 
L.  R..  1  Kx.  342— Ex.  Ch.  :  Buxton 
V.  Runt,  L.  R.,  7  Ex.  279— Ex.  Ch. 

(0  M'iltiam*  v.  Li/h;  29  L.  J., 
Q.   B.    I;  Williant  v.  Byrne*,  9 
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-ONTRACT8  CONCERN  INQ  HOHHE8,   ITC. 

■igiiature  by  the  defendant,  bow«ver,  in  the  plaintiffs' 
or<ler.book  on  the  fly-leaf,  at  the  b»-«iiinin«  of  wiiich 
were  written  the  plaintiffH*  namea,  will  do  (Jt).  And 
where  the  defendant  accepted  an  offer  to  buy,  by  tele- 
gram, giving  signed  instructions  to  the  telegraph  clerk, 
this  was  held  to  be  a  sufficient  signatine  (/).  If,  on  the 
other  hand,  the  note  in  writing  is  signed  by  the  seller 
only.  It  will  plainly  be  insufficient  to  chanre  the 
buyer  (»«).  ** 

It  is  no  objection  to  the  signature  that  it  was  not  made 
to  satisfy  the  sUtute,  but  in  obedience  to  some  other 
statute ;  BO  l..ng  as  it  is  by  the  party  to  be  clmrced,  and 
attests  the  document  which  contains  the  terms  of  the 
agreement,  it  is  sufficient  («). 

The  Signatiire  by  an  Agent 

The  statute  requires  some  note  or  memorandum  in 
writing  to  be  signed  by  the  party  to  be  charged,  or  hia 
agent  thereunto  law/My  authorized,  leHvin,^  uh  to  the  rules 
ot  common  law  as  to  the  mode  in  which  tlieHgent  is  to  re- 
ceive his  autliority.  Now,  in  all  other  cases  a  subsequent 
sanction  is  (-onsidered  the  same  thing  it.  effect  as  assent  at 
Uie  time.  Onimt  ratihabttio  retmtrahitur,  et  mandato  aqui- 
piiratur;  and  the  subsequent  sanction  of  a  cntract,  signed 
by  an  agent,  takes  it  out  of  the  op.iat.un  of  the  statute 
more  satistactorily  tlian  an  authoiitv  given  beforehand. 
>V  here  the  authority  is  given  beforehan.l,  the  party  must 
trust  to  his  agent;  if  it  be  given  siihseqneMtlv  to  the  con- 
tract, the  paitv  knows  tliat  all  has  been  done  accordinc 
to  his  wishes  (o).  ° 

An  agent  nnist  be  a  third  person,  and  not  'he  other 
cotitiactmg  2>arty  (p). 

An  infant  or  married  woman  niav  he  an  agent,  their 
acts  in  that  capacity  not  being  affected  hv  their  <li>sabilitie8 
ot  infancy  and  coverture  respectively  (7). 


Jur.,  N.  S.  36.S ;  nviiamt  v.  Jor- 
dan.  L.  R.,  6  Ch.  517;  46  L.  J  , 
Ch.  681  ;  26  W.  R.  2.30. 

(*)  Sari  V.  Bourdillon,  26  L.  J.. 
C.  P.  7«. 

(0  f/iiifwin  v.  Francit,  L.  R..  5 
C.  P.  29.-. ;  39  L.  J.,  C.  P.  121  ;  22 
L.  T.  338. 

(w)  Champion  v.  Plummer,  I 
B.  t  P.,  N  R.  253 ;  8  R.  R.  TU.i  ; 
Cooper  V.  Smith,  15  East,  103:  13 
R.  R.  397. 


(«)  Joiirn  T.  Virtoria  droving 
Dork  fi...  2Q.  B.  D.  314  ;  46  L.  J.. 
Q.  B.  219;  H2  L.  T.  347. 

(«)  Per  Best,  C.  J.,  Maelea»v. 
D'ihh,  4  Bing.  727. 

(/O  SharmuH  v.  Brandt,  L.  R., 
6  g.  B.  720  ;  40  L.  J.,  Q.  B.  312  ; 
Wright  V.  Daxniih,  2  Camp.  203  ; 
11  R.  K  693;  Farebrother  f.  Sim- 
moHM, a  U.  i  AI<1.  333 ;  24  R.  R.  399. 

(ij)  Palcv's  Principal  and  Aftent, 
2 ;  Prettwick  v.  Mari/uill,  7  Bing. 


THi:  SIGNATURE  BT  AK  AOENT. 

An  apent  may  be  conrtituted  either  by  express  aDnoint. 
men  or  by  implication  of  law  arising  from  theTcuZu  cJ 
in  winch  parties  are  placed  (,).  oircumswnct 

The  authority  of  the  agent  to  sell  for  !iis  principal  may 

ii  all  1  ^*"*  "•**''  "°*  ^«  «"thorized  in  writing^). 
In  g«neral  an  auctioneer  may  be  consi.lered  ag  the 
agent  and  witneHg  of  both  parties;  but  a  d  Etv  nriscH 
in  the  CHse  wh,.re  the  auctioneer  sues  a  *o  e  o  Se  "  »- 
tracting  parties.  The  case  of  Wright  y  Dannah  Z) 
Ed    >"v  \LV/TV  "--•>'•.»•'«*  the  agentrntem? 

f  stninil  ^««»«J«i»'-e.  Who  IS  to  bind  a  defendant  by 
his  signature,  must  be  some  third  person,  and  not  the 
other  contracting  party  upon  the  record  (x). 

An  entry  made  in  the  sale  book  by  the  auctioneer's 
clerk  who  attends  the  sale,  and  as  each  lot  is  knockeTdown 
names  the  purchaser  aloud,  and  on  the  sigHf  assent 
from  him  makes  a  note  accordingly  in  thf  book  is  a 
memorandum  in  writing  by  an  agenf  Within  the  statute(^)" 
Ihe  book  in  whicli  the  entry  is  made  must,  however  be 
sufti.ientiy  connected  with  the  conditions  of  sale  S' 

A  memorandum  drawn  up  by  the  agent  of  both  parties 
by  the  authority  of  the  defendants,  in  their  p.^sen?e  and 
recognued  bv  ti.e.u  at  the  time,  though  unsigned  bvt'^el 
selves,  yet  with  their  names  inscribed  on  the  docu.Pnt 
>v  h.m.  will  bind  them  and  satisfy  the  statute  (ariuta 
memorandum  written  in  the  buyer's  book,  drawn  up  and 
H.gne,l  by  a  person  who  is  the  agent  of    he  seffer  on 
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The  lifiht  of  property  and 
distinct  from  each  other ;  the 

•j»;5;  Prince  v.  Brunrtte,  1  Bine 

N .  C.  43H.  * 

(r)  2  .steph.  Com.  14th  «1.  80. 

(0  Per  Lonl  Eldon.  Colfii  v 
Irrrutliieh,  9  Vesey,  249a  ;  7  li.  r" 
107  ;  KmniertuH  v.  Heelit,  2  Taunt 
«;  11  H.  K..520. 

(«)  Wright  V.  Dannah,  2  Hamn 
a«'»;  11  K.  R.«93.  '-    »WP- 

(x)  Farehnither  v.  Simmon*,  5 
It.  i  Aid.  335 ;  24  B.  B,  d'M  ;  S/,ar. 


tiie  light  of  j)os8ession  are   Rights  of 
right  of  possession  may  be  P«'P«rtyand 

powession. 
muH  v.  Brandt,  L.  R.  0  Q.  B.  720 

(//)  Bird  V.  Boulter,  4  B.  It 
Adol.  443  ;  38  R.  R.  iK,. 

(-)  Pierce  v.  Corf,  L.  R..  9  Q.  B. 
310 ;  and  see  Beptnitoriet  and 
AuctwHn,  post,  p.  41. 

(a)  Durrell  v.  AVa/w,  31  L.  J., 
£x.  337. 

(*)  Graham  v.  J/n/iwn,  r,  Binjf. 
N.  C.  603  ;  .',0  n.  It.  807.  And  see 
Murphy  V.  Bitexe,  L.  H.,  10  Kx.  1 26 : 
44  L.  J.,  Kx.  40  ;  32  L.  T.  122. 
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CONTKACTS  COKCEUNIKO   ilORME8,  &TC. 

in  one  person,  llie  rij»lit  of  property  in  another  (c).  Fop 
by  the  law  of  Enghtnd,  |)oe««uion  in  nut  proof  of  pro- 
perty ((/)•  It  is,  at  the  same  time,  preaumptive  proof  of 
ownerabip,  and  may  be  acted  on  aa  such  («). 

It  ia  clear  that  by  the  law  of  England  the  sale  of  n 
specific  chattel  paitHes  the  property  in  it  to  the  vendee 
without  deliver)'.  Kven  in  thiH  case,  however,  if  the  con< 
tract  show  that  there  ia  no  intention  to  pass  the  property 
until  aomething  be  done  by  the  mAhr,  either  in  order  to 
prepare  the  goods  for  delivery,  or  for  the  purpose  of 
ascertaining  the  price,  the  sale  is  not  perfected,  and  the 
property  does  not  ])ai's  until  tiiat  thing  is  done  (/). 

Where,  in  an  agreement  of  sale,  a  condition  as  to  tlie 
price  is  annexed,  and  the  fulfilment  of  it  is  ascertainable, 
such  condition  would  appear  to  be  giniil ;  as  where  the 
plaintiff  purchased  a  horse  for  55/.,  und  the  defendant 
warranted  him  sound,  and  agreed  to  give  buck  1/.  if  the 
horse  did  not  bring  the  plaintiflT  4/.  or  51.  profit  (.9). 

But  if  such  condition  is  not  ascertainable,  of  course  it 
cannot  be  enforced,  and  then  it  becomes  an  immaterial 
part  of  the  agreement.  Thus,  where  a  horse  waa  sold  to 
the  plaintiff  for  100  guineas,  "  and  101.  more  if  the  horse 
suited  him,"  Lord  Tenterden  said,  "  If  the  buyer  had 
kept  the  horse,  I  do  not  see  how  the  seller  could  have 
maintained  any  action  to  recover  the  10/.  The  buyer 
might  have  said,  '  the  horae  does  not  suit  me,  but  I  choose 
to  keep  iiim  nevertheless ' "  (/«).  So,  also,  where  the 
plaintiff  agreed  to  purchase  a  horse  for  63/.,  and  "  if  the 
horse  was  lucky,  he  would  give  the  defendant  f)/.  more, 
or  tlie  buying  of  another  horse,"  it  was  held  that  this  part 
of  the  agreement  was  too  vague  to  be  legally  enforced, 
and  did  not  amount  in  point  of  law  to  a  promise.  Thus, 
Lord  Tenterden  said,  *'  The  remaining  part  of  the  con- 
sideration, that  if  the  horse  proved  lucky  the  plaintiff 

((•)  TarliHg  v.  Haxtfr,  fi  B.  k  C. 
364  ;  »)  U.  K.  a.-..-i ;  Hale  of  Goo<lx 
Act,  1«1»3,  8.  18,  r.  1. 

(rf)  See  per  Best,  C.  J.,  Williamn 
V.  JiaHim,  3  Bing.  145 :  24  H. B.44S. 

(e)  »ehh  v.  Fm,  7  T.  R.  3i)7  ; 
4  K.  R.  472 ;  i'ytvH  v.  Chamber*, 
<J  M.  ii  W.  4*;o. 


(/)  See  per  Parke.  J.,  HiniH  v. 
Yaten,  ft  B.  &  Ad.  340  ;  3".t  it.  K. 
4«'J  ;  Jiudille  v.  (Jreen,  27  L.  J.. 
Ex.  33  ;  »ale  of  Quods  Act,  ltli>3, 
8.  18,  rr.  1,2. 

{g)  Jil!/fhv.Bam/>toH,3BingAT2. 

(./i)  Carfi  V.  Culeman,  3  M.  & 
R.  3  ;  32  R.  R.  7UU. 


Canadian  Oaae. — Damages  may  be  recovered  for  the  con- 
veiuiou  of  horiM.-ij  preumtureiy  taken  poMteiMiuu  of  Iwforo  the  right 
of  the  vendee  to  possewion  uccrues  under  au  inchoate  agreement 
for  sale.     Fiuuiuiyhun  v.  Jlealy,  4  Terr.  L.  B,  301  (1900). 
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DKLIVERY  AND  PAYMENT. 

•hoiUd  give  '•/.  more,  or  the  buying  of  another  hone,  is 
much  too  loone  and  vague  to  be  considered  in  a  Court  of 
Vu  ^  .'!*  ^  "^  ""•'*'^  ''''•*  circuinHtancea  a  horse 
u-  u^  "?'*'  ^  *!•''*'  P™^«*'  'lucky'?  The  price  at 
which  the  horse  sold  would  not  determine  it.  Suppose  a 
ye«r  passed  before  the  advanced  price  wus  obtained,  it 
might  then  still  be  a  nuestion,  whether  the  bargain  had 
been  hickv  or  not.  But  admitted  that  this  couhl  be 
ascertained,  how  could  the  contract  to  give  5/.,  or  the 
buviiiR  of  another  horst-.  be  enforced?  It  is  at  the 
option  of  the  contracting  party  to  do  either;  and  what 
could  be  made  of  an  action  for  not  buying  another  horse? 
1  ho  party  sued  might  say  he  was  ready  to  buy,  but  too 
miuh  was  asked  "  (j). 

The  rule  of  law  is,  that  where  there  is  an  immediate 
hrtle,  and  nothing  remains  to  be  done  by  tlie  vendor  as 
between  him  hiv\  the  vendee,  the  property  in  the  thing 
e<  1.1  v."st8  in  the  vendee,  and  then  all  the  consequences 
res.iliip(i  fiam  the  vesting  of  the  property  follow,  one  of 
wj'ich  1.,  tlutt  if  It  be  destn.yed,  the  loss  falls  upon  the 
vcrul 'o  (/I ).  Tims,  in  Noy'a  Maxims  it  is  said,  "  If  the 
hors.i  dns  in  my  stable  between  the  bargain  and  the 
deliven-.  I  may  have  an  action  of  debt  for  my  money, 
because  by  the  bargain,  the  property  ^vas  in  the 
buyer  {I).  By  contract,  however,  the  risk  !  ;ay  be  in 
the  vendee,  even  though  the  vendor  mnv  ;>..,  i.^th  the 
property  in  and  the  possession  of  the  ■:       is  <;  i. 

A  contract  for  the  sale  of  goodt--  ♦  In  a  u 
future  day,  is  not  invalidated  by  titt  r  i,  .m  ,j»* 
the  time  of  the  contract,  the  vendor  ic  ttM-i  i;,,^ 
in  his  possesHion,  nor  has  entered  mtr,  *.. 
buy  them,  nor  has  any  reasonable  exp- ;  L.  •:.  ..  .,«  hccom- 
iiig  possessed  of  them  by  the  time  appoint.  ■.  i  n  delivering 
them,  otiierwise  than  by  purchasing  them  after  iiiakin« 
the  contract  (h). 

Where  there  is  a  sale  of  an  ascertained  article,  and  no 
provision  is  made  to  the  contrary,  tiie  delivery  and 
payment  are  to  be  contemporaneous  acts  (o). 
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(/)  Gutliiiig  V.  Lynn,  2  B.  & 
Ad.  2.S4. 

(*)  PerBayley.J.,  7ar/i«yv..»uj- 
tfr,  t!  B.  &  C.  364  ;  30  K.  R.  -i',:, ;  see 
nNo  Fhfltg  V.  BatM,  .i;j  L.  J.,  Kx. 
43  ;C,iMe  v.  Playfurd,  L.  R.,  7  Ex. 
S»H  ;  Sale  of  Goods  Act,  1893,  s,  2». 

(/)  Xoy'g  Maxims,  208. 


(w)  Marthieau  v.  Kitrlihiq,  L.  R. 
7  Q.  B.  43«.  " 

(»)  Ilihblfirfiitu  V.  Mi'Morhip,  T, 
M.  i:  W.  4(;2  ;  .Sale  of  Uoods  Act, 
1893,  B.  .">. 

00  Pfttitf  v.  Miti'heV,  3  SCO.  N. 
R.  740;  Chaur  V.  H'cji/mo/r,  .")  M.  A: 
S.  18'J;  17  R.  R.  301  ;  (\,,ri>er  v. 
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Unless  a  diflferent  intention  Hppears  from  the  terms  of 
tlie  contract,  stipulations  as  to  time  of  payment  are  not 
deemed  to  be  of  the  essence  of  a  contract  of  sale. 
Whether  any  other  stipulation  as  to  time  is  of  the  essence 
of  the  contract  or  not  depends  on  the  terms  of  the 
contract  (p). 

Where  goods  are  sold,  and  nothing  is  said  as  to  the 
time  of  the  delivery,  or  the  time  of  payment,  and  everv- 
thing  the  seller  has  to  do  with  them  is  complete,  the 
property  vests  in  the  buyer,  so  as  to  subject  him  to  the 
risk  of  any  accident  which  may  happen  to  the  goods,  and 
the  seller  is  liable  to  deliver  them,  whenever  they  are 
demanded,  upon  payment  of  the  price,  but  not  before  (5). 

A  vendor  may  have  a  qualified  right  to  retain  the  goods 
unless  payment  is  duly  made,  and  yet  the  property  in 
these  goods  may  be  in  the  vendee  (r).  Thus  it  is  said, 
in  Noy's  Maxims  («),  "  If  I  sell  my  horse  for  money,  I 
may  keep  him  until  I  am  paid,  but  I  cannot  have  an 
action  of  debt  until  he  is  dehvered  ;  yet  the  property  of 
the  liorse  is,  by  the  bargain,  in  the  bargainee  or  buyer. 
But  if  he  do  presently  tender  me  my  money,  and  I  do 
refuse  it,  he  njay  take  the  liorse,  or  have  an  action  of 
detainment."  And  if  the  buyer  in  such  case  take  away 
the  Ijorse  before  tlje  price  is  paid,  the  seller  may  have  aii 
nction  of  Trespass,  or  an  action  of  Debt  for  the  money,  at 
liis  choice  (t). 

The  seller's  right  in  respect  of  the  price  is  not  a  mere 
hen  which  b  will  forfeit  if  he  parts  with  the  possession, 
but  grows  out  of  his  original  ownership  and  dominion, 
because  payment  or  a  tender  of  the  price  is  a  condition 
precedent  on  the  buyer's  part,  for  until  be  makes  such 
payment  or  tender  he  has  no  right  to  the  possession  («). 

In  the  case  of  an  exchange  of  two  horses  for  one,  a 
delivery  of  one  of  the  two  would  not  preclude  the  owner's 
lien  on  the  other  till  the  delivering  of  »lie  one  horse  for 
which  the  two  were  to  be  exchanged  {x). 

Andreica,  Hob.  41  ;  Noys  Maxims, 
cap.  42 ;  2  Bl.  Com.  447 ;  Year 
Book,  Kaster  Term,  5  Edw.  4,  fol. 
20  ;  Male  of  Omxis  Act,  1X93,  s.  28. 

(;0  ■'^ale  of  (foods  Act,  18!t3, 
s.  10 ;  see  also  Martiiiilah  v. 
Smith,  1  Q.  B.  .3!»r).  per  Cur.; 
Ilmiter  v.  Sula,  4  C.  I'.  D.  249,  per 
Cotton,  I>  J. 

(y)  Ploj-am  V.  Sanders,  4  B.  & 
C.  a41  ;  Sale  of  Goods  Act,  1893, 


8.28. 

(/•)  Tarliiuf  V.  Baxter,  6  B.  i  C. 
3C4. 

(«)  Noy's  Maxims,  208. 

(/)  Mtiuhy  V.  ^,itf,  I  Motl.  137  ; 
1  hyov,  30  a,  pi.  203. 

(w)  Itlofam  V.  Sunderg,  4  B.  &  C 
948  ;  28  R.  R.  519  ;  Sale  of  Goals 
Act,  189.3,8.  3!». 

(ar)  See    Ilatmm    v.    Meyer,    0 
East.  621 J  8  R.  It.  572. 


DELIVERY  AND  PAYMENT. 

And  whatever  conditional  or  temporary  aiTangement 
be  made  as  to  possession,  so  long  as  it  is  consistent  with 
an  intention  to  retain  a  special  right  to  detain  the  goods, 
the  seller  will  not  torfeit  his  lien.  Tims,  if  A.  purchase 
a  horse  of  B.,  which  is  not  to  be  delivered  until  the  price 
be  paid,  but  B.  in  the  meantime  allows  A.  to  take  the 
horse  for  a  day  or  a  week  to  drive,  the  lieu  of  B.  is  not 
deterimned  but  merely  suspended  during  the  time  for 
which  he  allows  A.  to  take  the  horse  {y). 

If  goods  are  sold  upon  credit,  and  nothing  is  agreed 
upon  as  to  the  time  of  delivering  them,  the  buyer  is 
immediately  entitled  to  the  possession,  and  the  right  of 
hSTSr^"   ^""^  ^^  "^''*  **^  property  vest  at  once  in 

But  his  right  of  possession  is  not  absolute  ;  it  is  liable 
to  be  defeated  if  he  becomes  bankrupt  before  he  obtains 
possession  (a). 

The  sale  of  a  specific  chattel  on  credit,  though  that 
credit  may  be  limited  to  a  definite  period,  transfers  the 
property  in  the  goods  to  the  vendee,  giving  the  vendor  a 
light  of  action  for  the  price,  and  a  lien  upon  tlie  goods. 
It  they  remain  in  his  possession,  till  that  price  be  paid, 
but  default  of  payment  does  not  rescind  the  contract  ib). 

Ihe  seller  ot  goods  has  not  only  a  lien  on  them  for  the 
pnce,  whilst  they  are  in  his  possession,  but  when  the 
price  IS  unpaid  he  may,  after  he  has  parted  with  the 
possession  of  the  goods,  and  whilst  they  are  in  transitu, 
retake  them  in  the  event  of  the  bankruptcy  or  insolvencv 
ot  the  buyer  (c). 

Stoppage  in  transitu,  as  its  name  imports,  can  onlv 
take  place  whilst  the  goods  are  on  their  way  to  the  buyer'- 
and  the  rule  to  be  collected  from  the  cases  is,  that  they  are 
t»  transitu  so  long  as  they  are  in  the  hands  of  the  carrier 
as  such  (rf),  and  also  so  long  as  they  remain  in  any  place 
ot  deposit  connected  with  their  transmission  (e). 
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Buyer's  rifjlit 
of  possession 
where  goo<ls 
are  sold  on 
crei^it. 

How  it  may 
be  dcfeate<l. 


Seller's  lien 
(luring  poK- 
.session. 


His  right  of 
stoppage  in 
tranfUii. 
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(y)  See  Story  on  Sales,  4tli  cd. 
292 ;  Jt^^rifx  v.  Cip/M-i;  5  Uine. 
N.  C.  136  ;  50  H.  K.  «34. 

(-)  Jiliunin  V.  Snitdem,  4  I?.  & 
C.  948  ;  2«  K.  II.  -)1!». 

(«)  Ibid.  ;  Tmike  v.  Uollhif,*. 
woi-t/i,  5  T.  H.  215  ;  2  K.  R.  573  ; 
/>  jiai-te  Chalmers,  L.  R.,  8  Ch. 
App.  289. 

(A)  See  per  Cur.,  Martindale  v. 
Smith.  1  y.  B.  395  ;  Tarliag  v. 
Banter,  G  B.  4c  C.  362 ;  30  R.  R.  35  J ; 


Kx  parte  rh<iliiirrn,  8  Ch.  App 
289  ;  Saleof  Oootls  Act.  1893,  s.  41. 

(<•)  Lickbiirrow  \.  Maton,2't.l\. 
63 ;  Sale  of  Goods  Act,  1893. 
ss.  39,  44. 

(d)  Wh  it f  head  v.  A  ndermn,  9  SI. 
U.  W.  518  ;  m  R.  R.  819. 

((')  Edward*  \.  Jireiecr,  2  M.  A; 
W.  375  ;  46  U.  R.  626  ;  Kendal  v. 
Mamhall,  11  Q.  B.  U.  lU  p.  365, 
per  Brett,  M.  R.  Sco  also  Sale  of 
Uoods  Act,  1893.  s.  45. 
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CONTRACTS  CONCERNING  HORSES,  ETC. 

A  contract  of  sale  is  not  generally  rescinded  by  the 
mere  exercise  by  an  unpaid  seller  of  his  risht  of  lien  or 
retention  or  stoppage  in  transitu.  But  where  the  seller 
expressly  reserves  a  right  of  re-sale  in  case  the  buyer 
should  make  default,  and  on  the  buyer  making  default, 
re-sells  tlie  goods,  the  original  contract  of  sale  is  thereby 
rescinded,  but  without  prejudice  to  any  claim  the  seller 
may  have  for  damages  (/). 

In  a  contract  for  the  sale  of  goods,  "the  goods  to  be 
delivered  at  the  works  forthwith,  and  to  be  paid  for 
within  fourteen  days  from  the  date  of  the  contract,"  the 
delivery  of  the  goods  is  a  condition  precedent  to  the 
right  of  the  seller  to  claim  the  payment  of  tlie  purchase- 
money.  The  use  of  the  word  "  forthwith  "  shows  that 
the  goods  ouglit  to  have  been,  and  that  the  parties 
intended  that  they  should  be,  delivered  at  some  time 
within  the  fourteen  days  (r/). 

When  there  are  no  special  indications  of  the  'imit  of 
time  in  n  contract,  that  it  should  be  performed 
"  directly "  means  that  it  sliould  be  performed  not 
"  within  a  reasonable  tin«e  *'  but  "  speedily,"  or  at  least 
"  as  soon  as  practicable  "  (h)  ;  and  "  as  soon  as  possible  " 
means  "  without  unreasonable  delay,"  regard  being  liad 
to  the  ability  of  the  person  contracting,  and  the  orders 
he  lias  already  in  liand  (i). 

If  there  be  an  express  contract  between  the  parties 
tliat  the  goods  shall  be  paid  for  before  delivery,  an  action 
may  be  brought  for  the  money  before  the  goods  are 
delivered.  Thus,  if  A.  undertakes  to  pay  lOOZ.  on  the 
1st  of  January  for  a  horse  purchased  by  him,  and  B. 
agrees  to  deliver  it  on  the  1st  of  April  following,  B.  may 
in  the  meantime  maintain  an  action  against  A.  for  the 
money,  without  delivering  or  offering  to  deliver  the 
horse  (k). 

Where  two  parties  enter  into  a  contract  which  is  to  be 
performed  at  a  future  day,  and  before  the  day  of  perform- 
ance arrives  one  of  them  gives  the  otlier  notice  that  he 


(/)  Sale  of  Goo<l8  Act,  1893, 
s.  48,  sub-ss.  (1),  (4)  ;  see  aLso 
Meiitieorth  v.  Oiithiraiti;  10  M.  & 
W. 4.52 ;  62  R.  R.  064  ;  Ki-mp  v.Falk, 
7  App.  (.'as.  at  p.  ."VW!,  per  Ix>rd 
Blackburn  ;  L/iiiiimd  v.  Darall,  'j 
Q.  B.  lOHO  :  1«  L.  J.,  Q.  B.  136. 

(j/)  Staunton  v.  Wuod,  10  L.  T., 
O.  S.  486;  Sale  of  Goods  Act, 
1893,  s.  28. 


(h)  Ihinvaii  v.  Ttniham,  8  C.  B. 
22.-. ;  79  R.  R.  470. 

(/)  Attwuod  V.  Emei-ii,  26  L.  J.. 
C.  P.  73. 

(*)  See  Pettitt  v.  Mitehell.  r. 
Hco.  N.  R.  740  ;  Thor/M-  v.  Thorpe. 
I  Lord  Raym.  66.')  ;  1  Salk.  171  ; 
Dunlop  V.  Gnite,  2  C.  i  K.  l.">3  ; 
«0  R.  R.  834  ;  Sale  of  Goods  Act, 
1893,  8.  49. 
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does  not  hold  himself  bound  by  it.  the  other  is  at  liberty 
to  treat  such  renunciation  as  a  breach  of  the  contract, 
without  waiting  for  the  arrival  of  the  day  which  is  fixed 
for  Its  performance  {I).  ' 

If  the  buyer  is  directed  to  send  the  price  by  post,  or  if 
It  has  been  the  usual  practice  between  the  parties  to  do 
so  (m)  and  the  letter  containing  the  money  properly 
directed  («)  and  posted  (o)  is  lost,  the  debt  is  extinguished! 
and  the  seller  must  bear  the  loss  (p). 

Where  the  defendant,  in  answer  to  a  letter  demanding 
payment,  sent  a  post-office  order,  in  which  the  plaintiff 

TpnV fA'  /^- J^  * .'"'°"?  Christian  name,  and  the  plaintiff 
kept  It  biit  did  not  cftsli  It,  although  he  was  informed  at 
the  post  office  he  might  receive  the  money  at  anytime  bv 
signing  It  m  the  name  of  the  payee,  it  was  held  by  the  Court 
of  Exchequer  that  this  was  no  evidence  of  payment  (a) 

Where  there  is  a  sale  of  specific  chattels,  and  a  bill  is 
given  in  payment,  though  the  vendor  has  then  lost  his 
hen  111  the  strict  sense  of  the  won!,  yet,  if  afterwards  an 
insolvency  happens,  and  the  bill  is  dishonoured,  then  the 
vendor  has  a  right  somewhat  analogous  to  that  which  a 
vendor  has  over  goods  in  transitu,  and  if  they  are  still  in 
Ins  hands,  he  has  a  right  to  withhold  the  delivery  of  the 
goods  (r).  *' 

If  a  creditor  employs  au  agent  to  receive  money  from  a 
debtor,  and  the  agent  instead  of  so  doing,  writes  off  a 
debt  due  from  himself  to  the  debtor,  his  debtor  is  not 
thereby  discharged,  unless  indeed  there  is  a  subsequent 
ratification  by  the  creditor  of  the  act  of  his  agent  (s). 

If  a  creditor  is  offered  cash  in  payment  of  his  debt,  or 
H  cheque  upon  a  banker  from  an  agent  of  his  debtor,  and 
he  prefers  the  latter,  this  does  not  discharge  the  debtor 
It  the  cheque  be  dishonoured ;  although  the  agent  fails 
with  a  balance  of  his  principal  in  his  hands  to  a  larger 
amounts.  The  creditor  must,  however,  present  the 
cheque  within  a  reasonable  time  (m). 
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I'ost-ofiice 
Older. 


Dislionoured 


(0  Danube,  Jf-c.,  Co.  v.  Xeno», 
:n  L.  J.,  C.  P.  284— Ex.  Ch. 

(/w)  IVarwieke  v.  Auaiet,  Peake. 
X.  P.  9H  ;  3  K.  B.  653. 

(»)   Walter  v.  Naynes,  R.  &  M. 

(«)  Ilawlthu  V.  Rutt,  Peake. 
N.   P.  248.  ' 

ip)  Kington,  v.  Kington,  11  M. 
A;  VV.  233. 

(?)  Gordon    V.  Strarje,  I   Ex. 


477  ;  74  B.  B.  727. 

(»•)  Per  Crompton,  J.,  Griffit/my. 
Perry,  28  L.  J.,  Q.  «.  204.  See 
also  Sale  of  Goods  Act,  1893,  s.  39 
8ub-s.  (2).  ' 

(«)  Uiiderwood  v.  A'icMit,  25 
L.  J.,  C.  I'.  79. 

(0  Erereff  v.  Collins.  2  Camp. 
515;  11  P..  It.  785.  ' 

(«)  HopkiM  V.  Ware.  L.  B.,  4 
Ex.268;  38  L.  J.,  Ex.  147. 
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CONTRACTS  CONCERNIXG   HORSES,   ETC. 

If  a  creditor  prefers  a  bill  of  exclmnge  accepted  by  a 
stranger  to  ready  money  from  his  debtor,  he  must  abide 
the  hazard  of  the  security  he  takes  (x). 

By  the  order  of  the  creditor,  a  debt  may  be  paid  to  a 

•   t  nrd  party,  who,  if  he  take  payment  in  any  other  way 

tnan  in  money,  or  if  he  give  the  debtor  further  time, 

without  the  knowledge  of  the  creditor,  he  does  it  at  his 

peril  (jf). 

Soaday  Dealing. 

T  ^l  *  \V  °^  ^"'^  Athelstan,  all  "  merchandizing  on  the 
J^ord  8  Day  w  prohibited,  and  it  is  thus  laid  down  : 
Vie  aittem  Domtuico  nemo  mercaturatn  facito ;  id  quod 
SI  quts  efferit,  et  ipaa  merce,  et  80  praterea  solidis 
mulctator    (z). 

And  by  29  Oar.  2,  c.  7,  s.  1,  which  is  "  An  Act  for  the 
better  Observation  of  the  Lord's  Day,"  it  is  enacted 

that  no  tradesman,  artificer,  workman,  labourer,  or 
other  person  whatsoever,  shall  do  or  exercise  any  worldlii 
labour,  Imtmesa  or  work  of  their  ordinary  callings  upoii 
the  Lord  s  Day  or  any  part  thereof  (works  of  necessity 
and  charity  only  excepted),  and  every  person  being  of  the 
age  of  fourteen  years  or  upwards  oflendingiii  the  premises 
shall  for  every  such  offence  forfeit  the  sum  of  5«. ;  and 
that  no  person  or  persons  whatsoever  shall  publicly  cry, 
show  forth  or  expose  to  sale  any  waies,  merchandizes, 
iruit,  herbs,  goods  or  chattels  whatsoever  upon  the  Lord's 
l)ay  or  any  part  thereof,  upon  pain  that  every  person  so 
offending  shall  forfeit  the  same  goods  so  cried  or  showed 
forth,  or  exposed  to  sale." 

By  tlie  34  &  85  Vict.  c.  87  (continued  by  the  Expiring 
Laws  Continuance  Act),  s.  1,  no  prosecution  or  other  pro- 
ceeding shall  be  instituted  for  the  contravention  of  this 
Act,  hut  with  the  consent  in  writing  of  the  chief  officer  of 
the  police  of  the  police  district  in  which  the  offence  is 
committed,  or  of  two  justices  of  the  peace,  or  of  the 
stipendiary  magistrate  having  jurisdiction  in  the  place 
where  such  offence  is  committed. 

OQ^^^T^^  !i"*  ^'^*"  ^^^^^  "o*  *o  ^^  within  8.  1  of  the 
ZJ  Lar.  I  c.  7,  on  the  ground  that  he  is  not  "  a  trades- 

these  "'"(1)  ^^'  "'*''"^°'*"'  °^  ejusdem  generis  with  any  of 

(*)  See  per  Lord  EllonborouRh,      It, 
flTp^'-S -'"'''"*'  ^  ^'"""P-  "^*' '  <-">  2  Inst.  cap.  31,  p.  220. 

(yj  ^mW; V.  Ferrand,  7  B.  t  C.      M.^C.  %  "^  ^'''"'"''    '^  ^-   ^ 


SUNDAY  DEALING, 
for  \/"""'f  "''^T  *"*"""*  maintain  an  action  upon  » contract 

hidemeZ^'Th^^^^^  *''«  following 

•  " ,.?'       T 1        I         S.^  ""  "*'*""'  "P«"  f'e  warranty  of  a 

only  an/stion  wai^S:''  ^S'the  29'S?i-e'^"7Mr 

any  nmn  .n  the  exerci8eofhi8ordinarvcallin/2a.^^^^^ 
tract  on  a  S««d^.y,  that  contract  would  be  ?o"l  t„d  Z 
case  before  »,„  was  a  private  contract  for  the  pur  base  tl 
a  hoi^e)  but  he  showed  that  that  case  was  not  w  Wn  the 
statute  because  no  one  of  the  parties  was  in  threrrcise 
of  the  business  of  h.s  ordinary  calling.  His  expressTon 
t  wo  'm  T"*'"?  ^'""'^  ^'  '''^'^'  P'-'^bHbly  meant  oT  that 
wnat  made  it  illegal  from  suing  upon  it  in  a  Court  of  laxv 

price  «Led^r„n  \T'.  ■=*'"'  ""  "'"'''•  «»'•  «'« 
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m  Fenni-ll     and     another    v. 
Jtiiller,  5  B.  &  C.  406  ;  •")  fi.  B. 

•1  «.  &  L,.  232  ;  but  see  per  Parke, 
O. 


oil'  n'"/,'*.'-  •^V""*'*""'.  *  Bing.  88  ; 
^J  K.  K.  514. 

(rf)  nior^ome    ■•      Williamf,    1 
Tau,.t^m;3B.    -0.232;.; 
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CONTBACTS  CONCERNING  HORSES,  ETC. 

they  continued  in  the  possession  of  the  defendant,  who 
afterwards  promised  to  pay  for  tliem,  this  subsequtnt 
promise  was  sufficient  on  a  quantum  meruit,  or  as  a 
ratification  of  the  agreement  of  the  Saturday  (e). 

But  a  party  cannot  sue  on  a  breach  of  warranty  if  he 
take  it  on  a  Sunday  from  a  person  he  knows  to  be  a  har$e- 
dealer.  However,  where  an  innocfnt  p'lrty  brings  an  action 
on  the  breach  of  a  warranty  given  to  him  by  a  hnraedealer 
on  a  Sunday,  it  is  not  competent  for  the  defendant  to  set 
up  his  own  breach  of  tlie  law  as  an  answer  to  tlie  action  ; 
and  this  was  so  held  in  the  case  ofBloxaomev.Williamaif), 
where  an  action  was  brought  on  tlie  warranty  of  a  horse, 
and  an  objection  was  taken  that  it  liad  been  given  on  a 
Sunday.  It  appeared  that  the  defendant  was  a  coacii 
proprietor  and  hortedealer,  and  that  the  plaintifl's  son  was 
travelling  on  a  Sunday  in  the  defendant's  coach,  and  while 
the  horses  were  changing  he  made  a  verbal  bargain  witli 
the  defendant  for  the  horse  in  question,  for  the  price  of 
thirty-nine  guineas ;  the  latter  warranted  the  horse  to  be 
suund,  and  not  more  than  seven  years  old.  The  horse  was 
delivered  to  tlie  plaintiff  on  the  following  Tuesday,  and  the 
price  was  then  paid  ;  theie  was  nothing  in  evidence  to  show 
that  the  plaintiff's  son  Ainnr  at  the  time  when  he  made  the 
bargain  that  the  defendant  exercised  the  trade  of  a  horse- 
dealer .  The  horse  was  unsound,  and  seventeen  years  old. 
It  was  objected,  on  the  part  of  the  defendant,  that  the 
plaintiff  could  not  recover,  on  the  ground  that  the  bargain 
having  been  made  on  a  Sunday  whs  void  within  the 
29  Car.  2,  c.  7,  s.  2.  The  learned  Judge  overruled  the 
objection,  and  the  plaintiff  obtained  a  verdict  for  the  price 
of  the  lioree.  The  Court  of  King's  Bench  discharged  a 
rule  for  a  new  trial,  and  Bayley,  J.,  said,  "  In  this  case 
there  was  no  note  in  writing  of  the  bargain,  and  on  the 
Sunday  all  rested  in  parol,  and  nothing  was  done  to  bind 
the  bargain.  The  contract,  therefore,  was  not  valid  until 
the  horse  was  delivered  to  and  accepted  by  the  defendant. 
The  terms  on  which  the  sale  was  afterwards  to  take  place 
were  only  specified  on  the  Sunday,  and  those  terms  were 
incorporated  in  the  sale  made  on  the  subsequent  day." 


(«)   inWwOT*  V.  Paul,  6 
fiOa;  31  K.  11.512. 


Bing.      (J)  See  note  (rf),  ante. 
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nORSKDEALEBS,  BKPOSITOBIEs   A.VD   AUCTIONS. 

Horaedealer. 

tion  of  the   i»ord  '  hor,e.ie»l.r"  in  thl         1  ."""'""" 

wrona;  if  I  were  forceCgTvl  .n  llTit  St''.  "•' 
accordance  with  theirs"  ((,)  "P"""". "  might  he  m 

Ac«,^Ml^ 

Of  that  Act,  for  any  servant  employed  by  him  at  s  ,ol. 
premises  n,  the  course  of  his  trade,  other  than  a  servan 
employed  to  drive  a  carriage  with  a,  y  horse  let  to  hSor 
any  period  exceeding  twenty-eight    lays  ;  prov  ded  tlia 
such    J.orsedeaIer    shall    have    compi  ed    S    all      he 
provisions  contained  in  the  said  section.  *^' 

fr„^^  %  1  *"^5'>' person  who  exercises  or  carries  on  the 
rade  of  a  horsedealer  or  of  a  liverv-stable  keeper  or  who 
ets  any  hoi-se  for  hire,  or  who  keeps  any  horse  to  be  used 
tor  drawing  any  public  stage  or  hackney'  carrSge.  may" 


ricfinition  of 
ft  horne- 
«lealer. 


'I'lio  pro- 
prietor of 
Al(lrid':;e';<. 


No  duty 
payable  by 
liorsedcaler. 


Exemption 
from  licence 
for  servuuts. 


Entry  of 
promises. 


->'V  ;  <0  R.  H.  021. 


(//)  AUau  v.  Sharp,-Z  Eich.  3." 
Mii  ;  76  It.  K.  621. 
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he  shall  think  fit,  deliver  to  an  officer  of  inland  revenne 
acting  in  the  parish  or  place  in  which  his  premises  arc 
situated  an  entry  in  writing,  signed  by  such  person,  con- 
taining a  description  of  the  premises  and  of  the  pun)ose 
for  which  he  uses  or  intends  to  use  them ;  and  every 
person  who  shall  have  delivered  any  such  entry  slmll 
cause  to  be  legibly  painted  upon  some  conspicuous  part 
of  the  premises  so  entered,  or  upon  a  board  ajv*®" 
thereto,  his  Christian  name  and  surname,  with  the  addition 
of  mch  other  words  as  shall  denote  the  particular  trade 
or  business,  or  trades  or  businesses  (if  more  than  one), 
carried  on  by  him  ;  and  such  person  shall  also  allow  any 
officer  of  inland  revenue  at  any  reasonable  time  to  inspect 
the  entered  premises ;  and  if  any  person  wlio  shall  have 
tlelivered  any  such  entry  as  aforesaid  shall  neglect  to 
comply  with  the  provisions  of  this  section,  or  any  of  them, 
he  shall  forfeit  a  penalty  of  twenty  pounds." 


An 

auctioneer. 


Extent  of 
authority. 


Not  to 
warrant. 


Bipositories  and  AuctioM. 

An  auctiencer  is  solelv  the  agent  of  tho  seller  of  the 
goods,  until  the  sale  is  effected,  and  then  he  becomes  ^su 
the  agent  of  the  buyer  for  particular  pun)ose8  (c).  tor 
when  he  signs  the  printed  particulars  ot  sale,  he  signs 
them  as  the  agent  of  the  purchaser  (d).  But  as  soon  as 
the  auction  is  over,  the  auctioneer  loses  his  distinctive 
attributes  ;  and  to  sales  afterwards  effected  by  him,  tlu- 
rules  of  ordinary  sale  alone  are  applicable  (t). 

The  owner  may  at  any  time  before  the  contract  is  com- 
plete, revoke  the  auctioneer's  authority,  but  lie  does  so  ut 
his  peril ;  and  if  the  iiuctioneer  has  contracted  any  liability 
in  consequence  ot  the  employment  and  revocation,  the 
auctioneer  is  entitled  to  be  indemnified  by  the  owner ;  but 
if  an  auctioneer  not  having  authority  from  the  owner  to 
sell  property  without  reserve,  undertakes  to  do  so,  he  is 
Uable  on  his  undertaking  (J).  ,    v         ur 

An  auctioneer  intrusted  with  goods  for  sale  by  public 
auction  has  no  implied  authority  to  warrant  them  (</). 


(c)  Story  on  Sales,  4th  ed.  79  ; 
Wdliamt  v.  MilUiigtim,  1  H.  Bl. 
81  :  2  R.  U.  724  ;  Emmtrum  v. 
Meelii,  2  Taunt.  38  ;  11  B.  R.  520. 

(d)  See  per  Kolfe,  B.,  f^n  v. 
Blalte,  13  M,  &  W.  619  ;  07  K.  R. 
757. 


(e)  JUew»y.  Carr.  26  L.  J.,  Ex. 
39  ;  .Vanh  v.  Jelf,  3  K.  &  F.  234. 

(/)   Wiirliiw  V.  Ifarrimm,  1    K. 
i  K.  295;  29  L.  J.,  W.  B.   14 
Ex.  Ch. 

fii)  P.i-iM  T.  Lord   I.^i»ijielil. 
5rL.J.,g.  B.642;  30  W.  R,  814. 
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^  If  an  auctioneer  has  notice  that  property  intnisted  to 
liim  for  thfi  purpose  of  sale  does  not  belong  to  hin  principal, 
nnd  yet  continues  to  sell,  he  is  personally  liable  for  the 
I>roduce  of  the  Hale  (h)  ;  and  in  such  case  the  true  owner 
of  the  property  is  entitled  to  recover  the  real  value  of 
the  property  sold,  and  not  merely  what  it  fetched  at  the 
auction,  as  that  sum  could  not  be  assumed  to  be  its  real 
value  (t). 

Tlis  true  owner  of  {^[oods  who  instructs  an  auctioneer 
to  sell  them  in  not  bound  to  indemnity  the  auctioneer,  if 
while  actinfT  on  his  instructions,  he  is  sued  and  cast  in 
damages  on  a  claim  by  a  third  pei-son  of  which  the  true 
<iwner  had  no  notice.  Ii;  Ilalbron  v.  International 
Horse  Aijency  and  Exchamii;  Ltd.  (j),  the  defendants 
instructed  the  plaintiil',  an  auct'oneer  carrying  on  business 
in  Paris,  to  advertise  for  sale  a  mare  which  they  repre- 
sented to  him  was  a  thoroughbred  mare  entered  and 
described  in  the  P^nglish  Stud  Book  under  the  name  of 
Pentecost.  The  plaintiff  accordingly  advertised  the  mare 
for  sale  as  so  named  an<l  described.  A  iVenchman,  the 
ownei-  uf  a  thoroughbred  mare  also  called  Pentecost, 
brought  an  action  in  Fmnce  against  the  plaintiff,  alleging 
that  lie  had  suffered  damage  througii  the  defendant's 
mare  being  advertised  under  tliat  name,  and  recovered 
damages.  In  an  action  by  the  plaintiff  against  the 
defendants  for  an  indemnity,  it  was  found  as  >i  fact  that 
the  representation  nuide  by  the  defendants  as  to  the 
identity  of  the  mare  was  true.  But  it  was  held  that  the 
defendants  were  not  liable,  the  damages  recovered  from 
the  plaintiff  not  being  due  to  any  wrongful  act  on  their 
part. 

A  n  action  lies  against  an  auctioneer  employed  to  conduct 
u  sale  for  negligence  in  his  management  of  it.  As  where 
the  seller  had  to  make  the  purchaser  compeiii^ation,  in 
consequence  of  the  property  having  been  improperly 
described  by  the  auctioneer  who  had  been  employed  to 
prepare  particulars,  and  sell  the  property  (k). 

Wliere  an  auctioneer,  by  an  unauthorized  sale,  deprives 
another  of  his  i)roperty  permanently,  or  for  an  indefinite 


To  iell  for 
true  owner. 


True  owner 
not  bound  to 
indemnify 
H{{aln«t  inii- 
tnken  claim  of 
third  party. 


I* 


Liable  to  an 
action  for 
negligence. 


Or  tor 
cuu  version. 


(A)  Ilardacre  v.  Stewart,  5 
Ksp.  103  ;  Dwin  v.  ArtinifxttiU, 
4'.t  r..  J.,  Cli.   (JOU  i  42  L.  T.'  r>u7  ; 

:k)  w.  11.  i:i7. 

((')  Uarii  V.  AHiwf^fnU,  supra. 
0)  [lyoaj  1  K.  B.1'70;  72  L.  J., 


K.  B.  90;  88  L.  T.  232 ;  51  W.  E. 
62 

(/•)  Parher  v.  Farehvothvr,  'J 
W.  U.  370  :  anil  see  Torrawe  v. 
holton,  L.  K.,  8  Oil.  118  ;  42  L,.  J., 
Ch.  177. 


lil 
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time,  he  is  liablfi  to  an  action  for  convenion  (I).  The  case 
'tf  Cochrane  v.  liym'dl  (m)  -!<i  an  instance  of  wrongful  conTer- 
Hion  by  an  auctioneer,  in  that  case  the  pUintiiT  by  agree* 
ment  let  some  cabs  on  hire  to  one  Peggi ,  who  took  tlieni  to 
the  defeniiant,  who  was  an  auctioneer,  and  obtained  an 
advance  on  them.  Tbe  defendant  by  Feggs'  instructions, 
and  without  any  not.ce  of  the  plaintiff's  property  in  the 
j^ooda,  subsequently  sold  them  by  auction,  and  having  re- 
conped  himself  for  his  advance,  commission,  and  expenses, 
bandi'd  over  the  balsnce  to  I'e^gs ;  and  it  was  held  by  the 
Court  of  Api>eal  (affirming  the  judgment  of  Lord  Coleridf^e, 
C.  J.),  that  tbe  plaintiff  was  entitled  to  recover  damagen 
iVum  the  defentbmt  for  conversion  of  the  goods,  and  Uram- 
well,  li.  J.,  in  the  course  of  his  judgment  said,  "  It  is,  nu 
doubt ,  a  very  hard  case  for  the  defendant,  who  has  acted 
innoceiiily  throughout  in  the  matter;  but  setting  aside 
the  hardship  of  tiie  esse,  the  law  applicable  to  it  is  quite 
clear.  Here  is  Peggs,  a  man  who  is  not  the  true  owner  of 
these  goods,  but  appearing  to  act  as  such,  but  who  has  no 
power  whatever  t  >  sell,  takes  them  to  the  defendant  and 
gets  a  loan  from  him  on  them.  The  defendant  keeps 
them  and  finally  sells  them  in  such  a  way  as  to  pass  the 
property  in  them  to  the  buyers,  and  if  that  is  not  a  con- 
version, then  I  think  there  can  be  no  such  thing. 
Supposing  a  man  were  to  come  into  an  auction  yard 
iiolding  a  horse  by  the  bridle  and  to  say,  '  1  want  to  sell 
my  horse :  if  you  will  find  a  purchaser  1  will  pay 
commission.'  And  the  auctioneer  says,  'Here  is  a  man 
who  wants  to  sf  11  a  horse  ;  will  anyone  buy  him  ? '  If 
he  then  and  there  finds  him  a  purchaser  and  the  seller 
himself  hnnd  over  the  horse,  there  could  be  no  act,  on 
tbe  part  of  tbe  auctioneer,  which  could  render  him  liable 
to  an  action  fur  conversion.  But,  looking  at  this  case, 
there  is  a  clear  dealing  with  the  property  and  exer- 
cising dominion  over  the  chattel,  and  a  deliveiy  of  it 
by  the  defendant  to  another  person  to  do  what  he  likes 
with  it." 


(0  Ili'Tt  V.  Ihtt,  L.  R.,  9  Ex.  (/«)  40  L.    T. 

8«,  8i» ;  43  L.  J.,  Ex.  81  ;  30  L.  T.       77(i. 
25  ;  22  W.  K.  414. 


744  ;  27  W.   U. 


Conversion.  Canadian  Case. — Damages  may  be  recovered  for  the  conversion 

of  hors' .-  prematurely  takeu  possession  of  before  the  right  of  the 
ven  i.v  t'j  possession  accrues  under  an  inchoate  agreement  for  sale. 
Flaii:i.^,ian  v.  Heahj,  4  Terr.  L.  E.  391  (1900).    See  infra,  p.  62. 
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But  wlt«re  tlii-  plninUff*  were  the  holden  of  «  bill  of  ule 
iocludiiiK  o«rtiiin  hcnei  and  hHrnenH :  mid  tiiip  grMnt4}r  uf 
the  bill  of  HHle,  without  the  plaintiff's  knowledge,  took  the 
horM*  Hiid  harnem  to  the  defendant's  reiioaitory  for  sale 
by  auction  and  they  were  entered  in  the  CHtalogiie,  the 
defendant  knowing  nothing  of  the  bill  of  tale ;  but  before 
the  auction  the  grantor  of  the  bill  of  sale  sold  the  homes 
and  hameHS  by  private  contract  in  the  defendant's  yard, 
and  the  pHrchaHe-money  was  paid  to  the  defendant,'  wli<) 
deducted  his  coinniisHion  and  paid  the  balance  to  tli«t 
seller,  the  horses  and  harness  being  delivered  to  the  pur- 
chaser ;  it  was  held  that  the  defendant  was  not  Kiiilty  of 
conversion  (w).  For  the  defendant  had  received  tlio 
horses  and  haniess  from  the  grantor  of  the  bill  of  sale, 
and  had  delivered  them  back  to  the  person  to  whom  tlu; 
grantor  of  the  bill  of  sale  had  given  a  delivery  order ;  he 
had  not  claimed  to  transfer  the  title,  and  he  had  not 
purported  to  sell ;  all  the  dominion  he  exercised  over  the 
chattels  was  to  re-deliver  them  to  the  man,  the  person 
from  whom  he  had  received  them  had  told  him  to 
re-deliver  them  (o). 

Where  a  horse  is  sent  to  a  common  repository,  for  the 
sale  of  horscH,  an  authority  to  sell  is  implied,  although  no 
authority  was  ever  gi\en  in  fact,  and  the  owner  will  be 
bound  by  a  sale  to  a  bond  fide  purchaser,  although  made 
without  his  express  consent  (/>). 

Where  a  horse  is  sold  at  a  repository,  the  possession  is 
in  the  auctioneer,  and  it  is  he  who  makes  the  contract. 
If  the  horse  should  l»e  stolen  he  may  niaintuin  an  indict- 
ment, and  he  has  such  a  special  property  us  t<)  maintain 
nn  action  agrtinst  tiie  buyer  for  good*  sold  and  delu'ered{q), 
but  not  in  u  case  where  the  right  of  a  third  person  inter- 
venes, and  is  established  (/).  But  wheie,  as  in  the  nortii 
of  England,  there  is  a  sale  by  auction  of  horses  and  cattle 
on  the  owner's  premises,  it  is  doubtful  whether  the 
auctioneer  has  such  an  interest  in  them  us  to  recover  the 
price  (a). 


MUng  bonai 
compriiwd  in 
bill  of  Mle. 


Hone  sent  to 
a  repMitorjr. 


Auctioneer's 
possesaiou. 


If 


(»)  Xational  Mercantili-  Bank 
V.  Jiymill,  44  L.  T.  767     O.  A. 

(tf)  Ibid.,  per  liiniiiwell  L.  J. 
See  also  lurnerv.  Uiickcy,  SB  L.  J., 
Q.  B.  301  ;  Jiarkrr  v.  Furlung, 
[1892]  2  Ch.  172;  60  L.  J.,  Ch. 
368  ;  64  L.  T.  411  ;  3"J  \V.  R.  621  ; 
Cotuolidated  to.  v.  Curlh,  [18921 
1  Q.  B.  49.-.  ;  61  L.  J.,  y.  B.  325  ; 
40  W.  R.  420. 


(p)  Sec  PicleriHf/  v.  liimk,  l.'i 
East,  38,  4:>;  13  R.  H.  364. 

(q)  WilliuiHn  V.  Jlitliiu/fun,  1 
H.  HI.  85  ;  2  R.  K.  724  ;  iMiiiiw/t 
V.  Jluttfr,  24  L.  J.,  Q.  H.  2ut). 

(r)  Dickenwii  v.  Xaul,  4  B.  J: 
Ad.  638. 

(*)  fSce  i>er  Wilson,  J.,  Williams 
V.  MiUiMgton,  1  H.  Bl.  86  ;  2  R.  R. 
724. 
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An  anctioneer 
can  set  np 
j»  *ertii. 


Interpleader 
by  auctioneer 


Ooods  privi- 
leged from 
distress. 


His  right  to 
remain  on  ttie 
premises. 


An  auctioneer  can  set  up  the  jm  tertU,  if  he  defends 
the  action  upon  the  right  and  authority  of  the  third  per- 
son, to  a  claim  for  the  proceeds  of  a  sale  of  poods,  which 
he  has  been  employed  to  sell  by  auction  by  a  person  who 
had  gained  possession  of  them  by  an  illegal  distress  («). 

An  auctioneer  may  interplead  where  he  has  sold  goods, 
and  the  proceeds   of  the    sale   are  claimed  by  a  third 
party  (u)  ;  and  it  seems  that  he  is  entitled  to  do  so  not- 
withstanding that  he  claims  a  lien  on  the  proceeds  of  the 
sale  tor  his  commission,  for  in  such  cases  he  claims  no 
interest  in  the  corpus  of  the  property  (x).    But  where  the 
claims  ate  not  co-extensive,  an  auctioneer  has  no  right  to 
interplead.      In  the  case  of  Wright  v.  Freeman  (y)  the 
rtetendant,  the  proprietor  of  a  horse  repository,  sold  there 
by  public  auction  a  horse  to  the  plaintiflF,  warranted  quiet 
i."u     r*"*^  *"  harness,  but  subject  to  a  condition,  by 
which,  if  considered  by  the  buyer  incHpable  of  working 
Irom  any  infirmity  or  disease,  it  might  be  returned  on  the 
second  day  after  the  sale,  and  the  matter  determined  by 
veterinary  surgeons  according  to  the  terms  provided  for 
in  such  condition.     The  horse  was  returned  accordinelv 
by  the  plaintiff,  who  demanded  to  have  ba<k  the  money 
he  had  paid  for  the  purchase,  and  this  being  refused,  he 
brought  an  action  against  the  defendant  for  damages  for 
breach  of  the  warranty,  and  the  paitv  wli..  had  placed  the 
horse  at  the  repository  for  sale,  claimed  of  the  defendant 
the  proceeds  of  the  sale,  stating  that  the  horse  had  left 
the   repository   perfectly  sound ;    it  was    held   that  the 
defendant  was  not  entitled  to  an  interpleader  order. 

(ioods  sent  to  an  auctioneer  to  be  sohl  on  premises 
occupied  by  him  are  privileged  from  distress  for  rent(z)  : 
although  he  may  sell  in  a  place  let  to  him  merely  for 
the  occasion,  or  by  a  person  without  authority,  or  the 
occupation  has  been  acquired  by  the  auctioneer  by  any 
act  of  trespass  (a).  ^ 

An  auctioneer,  who  is  employed  to  sell  Pfiods  by  public 
auction,  has  not  such  an  mterest  as  will  make  the  licence 


(0  Biddle  v.  Bond,  6  B.  &  S 
225  ;  34  L.  J..  Q.  B.  137. 
(«)  ^«*t  V.  jffayet,  32  L.  J.,  Ex, 

(r)  Ibid.,  per  Martin,  B.  In 
this  case  the  Court  of  Exchequer 
refused  to  fo'low  the  decision  in 
Chancery  in  Mitrhell  v.  Hann  (2 
Wm.  &  S.  63 ;  25  R.  R.  151),  where 
It  was  held  that  an  auctioneer,  in 


such  a  ca«e,  could  not  file  a  bill  of 
interpl* 

Cv)  4  r.,  C,  P.  276  ;  40  L.  T., 
134  ;  il,         ,8-C.  A. 

(z)  Ad,,,..,  V.  Grare,  1  C.  &  M. 
380  ;  Williamx  v.  Holmei,  22  L.  J.. 
Ex.  283  ;  91  R.  R.  802. 

(a)  Brown  v.  Arundell,  10  C.  B. 
64  ;  16  L.  T.  (O.  S.)  126  ;  84  B.  R. 
457. 
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to  enter  the   premises  irrcTocable.      Therefore,  where 
the  owner  of  the  premises  revoked  his  consent  to  the 
auctioneer  remaining  there,  it  was  held  that  he  had  no 
right  to  continue  there,  though  he  had  incurred  expenses  in 
allotting  the  goods,  and  though  he  remained  only  to  com- 
plete the  sale  by  delivering  the  goods  to  the  purchasers  (b). 
After  a  sale  is  effected,  the  auctioneer  may  in  general 
he  considered  as  the  agent  and  witness  of  both  the  parties 
to  a  contract;  but  a  difficulty  arises  in  the  case  where 
the  auctioneer  sues  as  one  of  the  contracting  parties  (c), 
because  the  agent,  whose  signature  is  to  bind  the  defen- 
dant, must  not  be  the  other  contracting  party  upon  the 
record  (d).     However,  an  entry  made  in  a  sale  book  by 
the  auctioneer's  clerk  who  attends  the  sale,  and  as  each 
lot  IS  knocked  down  names  the  purchaser  aloud,  and  on  a 
sign  of  assent  from  him  makes  a  note  accordingly  in  the 
book,  is  a  memorandum  in  writing  by  an  agent  within 
section  4  of  the  Sale  of  Goods  Act,  1893  ;  for  the  clerk  is 
not  identified  with  the  auctioneer  (who  sues),  and  in  the 
business  which  he  performs  of  entering  the  names,  &c., 
he  IS  impliedly  authorized  by  the  persons  attending  the 
sale  to  be  their  agent  («). 

But  if  the  purchaser's  name  be  signed  to  a  catalogue,  it 
must  be  connected  with  or  refer  to  the  conditions  of  sale 
to  make  the  contract  valid  (/) ;  and  it  is  not  sufficient  if 
they  are  even  m  the  same  room,  so  long  as  they  are  not 
actually  attached  to  the  catalogue,  or  clearly  referred  to 
in  it;  and  if  during  the  sale  they  get  separated,  the 
signatures  made  after  separation  are  unavailing  ((/). 

It  is  a  useful  and  proper  general  rule  that  an  auctioneer, 
by  parol  explanation  at  the  time  of  sale,  shall  not  be 
siiffered  to  vary  from  the  terms  of  the  printed  particulars. 
Ihis  rule  is  attended  with  no  hardship,  because  it  would  be 
easy  to  obviate  any  difficulty  in  case  the  article  sold  be 
different   from  the  description ;    Gunnis  v,  Echart  (h), 


Auctioneer  or 
clerk  agent  of 
both  parties. 


I'urchaser's 
name  signed 
to  a  catalogue. 


I 


Printed 
particulars 
of  a  sale. 


(*)  laplin  V.  Florence,  10  C.  B. 
744  ;  84  R.  R.  773. 

((•)  W.iglit  V.  Danmh,  2  Camo. 
203;  11  R.  R.  693. 

(<0  Farehrother  v.  Simmond*.  5 
B.  &  A.  3;«  ;  24  R.  R.  399.  And 
see  Sharman  v.  Brandt,  L.  R.,  6 
Q.B.720;  40L.J.,  Q  3.312;  19 
W.  R.  936— Ex.  Ch. 

(«)  Bird  y.  Boulter,  4  B.  &  Ad 
443  :  38  R.  R.  2Sr,.  See  also  Sims 
V.  Landray,  [1894]  2  Ch.  318;  63 


L.  J.,  Ch.  535  ;  70  L.  T.  530 :  42 
W.  R.  621. 

(/)  nind<i  V.  Whit^houM,  7 
Eaxt.  568  ;  8  R.  R.  676. 

(g)  Kenwiirthy  v.  Scliolfield,  2 
B.  &  C.  945  ;  26  R.  U.  600.  See 
also  Pierce  v.  Corf,  L.  R.,  9  Q.  B. 
210  ;  43  L.  J.,  Q.  B.  .52  ;  29  L.  T. 
919  ;  22  W.  R.  299 ;  Rishton  v. 
^VJ^atm^)re,  8  Ch.  D.  467  ;  47  L.  J.. 
Ch.  629  ;  26  VV.  R.  827. 

(A)  1  H.  Bl.  289  ;  2  R.  R.  769. 
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An  incoirect 
catalogue. 


A  limited 
warranty. 


Powell  V.  Edmunds  (i),  and  many  other  cases,  show  the 
principle  to  be,  tliat  a  written  instrument  signed  with  the 
purchaser's  name  is  tlie  instrument  at  which  we  are  to 
look  to  see  what  is  the  contract  between  the  parties  (k). 

But  when  the  contract  is  not  in  writing,  a  mistake  in 
the  catalogue  may  be  explained  by  the  auctioneer.  Thus 
where  an  auctioneer  brought  an  action  to  recover  the  price 
of  an  article  under  the  value  of  lOL,  which  had  been  sold 
by  him,  and  described  in  the  written  catalogue  of  sale  as 
being  of  silver ;  it  was  held  that  evidence  was  receivable 
to  show,  that  before  the  article  was  put  up  for  sale,  tlie 
auctioneer  without  making  any  alteration  in  the  catalogue, 
stated  publicly  from  his  box,  in  the  hearing  of  the  defen- 
dant, that  the  catalogue  was  incorrect,  and  that  the  article 
would  only  be  sold  as  plated,  subsequently  to  which  the 
defendant  bid  for  it  (t). 

By  the   conditions  of  sale  at  repositories  and  public 
auctions  a  specified  short  time  is  usually  allowed,  within 
which  the  purchaser  must  give  notice  of  any  breach  of 
warranty ;  and  if  he  neglects  to  do  so,  he  has  no  remedy 
unless  such  condition  has  been  rendered  inoperative  by 
fraud  or  artifice.     This  subject  was  fully  considered  by 
the  Court  of  King's  Bench  in  the  following  case :— A 
horse  was  bought  by  priva^      ontract  at  a  repository, 
warranted  sound.     At  the  tine  of  sale  there  was  a  boaid 
fixed  on  the  wall  of  the  repository  having  certain  rules 
painted  upon  it,  one  of  which  was  that  a  warranty  of 
soundness  then  given,  should  remain  in  full  force  until 
noon  of  the  day  following,  when  the  sale  should  become 
complete  and  the  seller's  responsibility  terminate,  unless 
a  notice  and  veterinary  surgeon's  certificate  of  uiisoun*!- 
iiess  were  given  in  the  meantime.     The  rules  were  not 
particularly  referred  to  at  the  time  of  this  sale  and  war- 
ranty.    Tlie   horse  proved  unsound,  but  no  coinplnint 
was  made  till  after  twelve  oii  the  following  day.     The 
unsoundness  was  of  a  nature  not  likely  to  be  immediately 
discovered.     Some  evidence  was  given  to  show  that  t'^" 
defendant  knew  of  it,  and  the  horse  was  shown  at  the  ■ 
under  circumstances  favourable  for  concealing  it.     After 
verdict  for  the  plaintiff,  it  was  held  that  there  was  suffi- 
cient proof  of  the  plaintifi*  having  had  notice  of  the  rules 
at  the  time  of  sale  to  render  them  binding  on  him  ;  also 


(0  12  East,  6;  11  B.  R.  TfiO. 
(*)  ShfiUoti  V.  Lhiui,  2  C.  &  J. 
416  ;  37  K.  R,  746. 


(0  IJdeu  V.  Blake,  13  M.  &  W. 
614  ;  67  R.  R.  757. 
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that  the  rule  in  question  was  such  as  a  seller  «ni"ht 
reasonably  impose,  and  that  the  facts  did  not  show  such 
traud  or  artifice  in  him,  as  would  render  tl:e  condition 
inoperative ;  and  L.ttledale,  J.,  observed,  "  The  warranty 
here  was  as  if  the  vendor  had  said,  'i\  iter  twenty-four 
hours  I  do  not  warrant';  such  a  s'.ipulation  is  not 
unreagonable     (m). 

If  a  horse  sold  at  a  public  auction  be  warranted  sound 

and  SIX  years  old,  and  it  be  one  of  the  conditions  of  sale 

that  It  shall  be  deemed  sound  unless  returned  in  two  days, 

this  condition  applies  only  to  the  warranty  of  soundness. 

Iherefore,  where  a  horse  sold  with  such  warranty  was 

discovered  to  be  twelve  years  old  ten  days  after  sale,  and 

was  then  offered  to  the  seller,  who  refused  to  take  him,  it 

was  held  by  the  Couit  of  Kind's  Bench  that  an  action 

inifjlit  be  mauitamed  by  the  buyer  agaii.st  the  seller,  and 

Lord  Kenyon  said,  "  The  question  turns  on  the  meaninL' 

ot  this  condition  of  sale,  and  I  am  of  opinion  that  it  must 

be  confined  solely  to  the  circumstance  of  unsoundness. 

1  here  IS  good  sense  in  making  such  a  condition  at  public 

sales,  because,  notwithstanding  »ll  the  care  that  can  be 

taken,  many  accidents  may  happen  to  the  horse  between 

tlie  time  of  sale  and  the  time  when  the  horse  may  be 

returned,  if  no  time  were  limited.     But  the  circumstance 

ot  Uie  age  of  the  horse  is  not  open  to  such  difficulty"  (h). 

By  the  rules  of  some  repositories  every  horse  sold, 

warranted  quiet  m  harness,  is,  in  cases  of  dispute,  to  be 

tried  by  an  impartial  person;  and  the  expense  of  trial,  in 

case  the  horse  does  not  answer  his  warranty,  is  to  fall  on 

the  seller.     The  ktsper  of  the  repository  has  a  specific 

Jien  on  the  horse  until  such  expense  be  paid  (o). 

Where  the  auctioneer  dechires  that  the  conditions  of  a 
sale  by  auction  are  as  usual,  there  is  a  sufficient  notice  of 
them  to  purchasers  (p),  where  they  are  printed  and  posted 
up  in  a  conspicuous  part  of  tlie  auction-room.  Thus, 
whei^  an  action  on  the  case  was  bn.ught  on  tlie  warranty 
ot  a  horse,  it  appeared  that  the  horse  was  sold  by  auction 
at  the  defendant's  repository,  and  warranted  sound.    The 
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Ayiiorc  it  ap- 
p'ies  only  to 
soutiiliiess. 


Trial  of  a 
horse  war- 
ranted quiet 
in  harness. 


Xotice  of  the 
contlitions  of 
sale. 


(»()  liywater  v.  Richardson,  1 
A.  &  E.  508  ;  3  N.  &  M.  748  ; 
40  R.  R.  34!) ;  Memmrd  v.  Aldridae 
3  Esp.  271.  ^  ' 

(«)  Buchanan  v.  Partuhaw,  2 
T.  R.  746. 

((»)  Hardivgham  \.  J"en,  5 
C.  B.  797  ;  75  R.  R.  839. 


(jiy  By  the  law  of  Scotland,  a 
purcliaser  at  a  public  auction 
cannot  be  allowed  to  plead  that 
he  was  ignorant  of  the  articles  and 
conditions  of  sale.  See  Laing  v. 
J/aitt,  2  S.  M.  &  r.  395.  (Court  of 
Sess.  Soo.) 
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sa  e  took  plnce  on  the  Wednesday.    At  the  time  of  the 
sale,  the  aucuoneer  announced  that  the  conditions  of  the 
sale  were  as  usual.    These  conditions  of  sale  were  proved 
to  be  contained  ni  a  printed  paper  p«sted  up  under  the 
auctioneer  s  box,  and  by  one  of  them  all  horses  purchased 
there,  m  case  of  any  unsoundness  being  discovered,  were 
required  to  be  returned  before  the  evening  of  the  second 
(lay  after  the   sale.     The    horse    in   question   was  not 
letiirned   till    the    Saturday.     When    returned    by  the 
plaintiff,  he  was  informed   that   it  was  too  late,  as  he 
ought,   pursuant    to    t'le    conditions  of   sale,   to    have 
letiirned   him  on  the   evening  of  Friday.     It  was  con- 
temied  thut  there  was  no  evidence  of  notice  of  the  con- 
ditions of  sale  sufficient  to  hind  the  plaintiff.     But  Lord 
ivenyon  (m  summing  up)  said  :  "  In  this  case  it  is  proved 
that  printed  particulars  of  the  sale  are  pasted  up  in  the 
pubhc  sale  room  under  the  auctioneer's  box.    In  tiie  case 
of  earners,  who  advertise  that  they  will  not  be  liable  for 
goods  lost  above  the  value  of  51.,  unless  entered  as  such, 
the  posting  up  of  a  bill  in  tiie  coach  office  to  that  effect 
has  been  held  to  be  sufficient.     I   therefore  think  the 
same  mode  being  adopted  here  gives  the  same  degree  of 
noUce  to  all  persons  who  come  to  this  sale,  and  that  it  is  a 
sufficient  notice  of  the  conditions  under  which  the  horses 
are   sold.       MVith   respect   to   the   main   point,    when 
parties  enter  into  a  special  agreement,  they  must  adhere 
to  the  terms  of  it.     Here  there  is  a  condition  that  the 
party  purchasing  must  return  the  horse  within  two  days, 
which  he  has  not  done;   I  therefore  think  the  plaintiff 
must  be  nonsuited  "  (q).  *^ 

But  wlien  property  is  sold  in  lots  described  in  parti- 
culars  of  sale,  a  vendee  is  only  affected  with  notice  of 
what  concerns  the  lots  wliich  he  purchases,  and  is  not  to  be 
taken  as  having  read  all  the  particulars  of  all  the  lots  (r). 

Where  goods  are  put  up  for  sale  by  auction  in  lots, 
each  lot  is  prwid  facie  deemed  to  be  the  subject  of  a 
separate  contract  of  sale  («).  But  the  making  by  the 
parties  of  a  written  contract  or  memorandum  embodying 
several  sales  is  relevant  to  prove  an  intention  that  the 
whole  transaction  shall  be  one  entire  contract  (t). 

^iq-)  Memanly.Aldridge.-A^^y,.  mn   v.   Ueelh,  2  Taunt.   .38:  11 

"  /'i    /^     ..         „.,  li.  B.  520  ;  Boots  \,  Dormer    4  li 

Cfii  V   r  H  n  ^ '"'"""'  '^^  ^-  '''■  ^  Ad.  77  ;'  38  R.  B.  231         ' 

/j/v;:r„     f   n     a       .  (O  ■Ol/'texy.  make,*   H.   S.  C. 

s  S  sutsm8n:„i^% ''"•■'■     4":^;«-E.R.76i;i;Wv;,r/;/i: 

s.  o»,  8UD-S.  (i;.    bee  also  Hmmei:      i;;^,  U  C.  B.  193. 


REPOSITORIES  AN'D  AUCTIONS. 


if 


4a 


annnL       -.^  ''"''\'°"  "  .^''""Plete  when  the  auctioneer  Where  a 
announces  its  completion  by  the  fall  of  the  haiun.er.  or  in  '"■»'<«'  '""y 
other  customary  n.anner.     Until  such  announcement  is  '^•"■''*='- 
n.ude  any  buider  may  retract  his  bid  "  («).     Tlie  reason 
for  t  „s  ,8  that  the  auctioneer  is  the  agen   of  thrvenZ 
and  the  assent  of  both  parties  is  necessary  to  mak    the 
contract  bnMing.  and  that  is  signihed  on  L  pai-t  of    he 
seller  by  knockn.g  down  the  hannner.     Everv  biddin.  ^ 
nothing  more  than  an  otter  on  one  side,  Which  is  nol 
binding  on  either  side  till  it  is  assented  to  (") 

An  auctioneer  warrants  his  autlioritv  to  sell  and  if  ).«  ir        .     , 
seh,  without  authority,  although  by  inLcent  mi^l  -=7^^ 

Tl  !!  .  /"  Manages  to  the  purchaser  for  loss  of  bargain.  ^•"■ 
Ihis  rule  was  applied  in  Scotland  in  a  case  where  a  horse 

nfnnl  1    ^.1  *"•=*.'«"?"•  ''^  ""intake,  and  the  purchaser 
mlouned  of  the  mistake  on  the  same   day;    but  Lord 

the""(lt''."*- "^  ^T  the  judgment  of  the 'majority  of 
the  Court,  bemg  of  opinion  that  in  any  contract  an 
excusable  mistake,  immediately  rectified  before  anv 
damage  is  done,  should  not  be  binding  (y). 

Hhei^  a  horse  is  to  be  sold  "without  reserve."  and  Salcwith- 
tlie  vendor  buys  it.  the  highest  bond  fide  bidder  is  entitle.!  ""» '^^^'^•^ 
to  recover  damages  from  the  auctioneer.     In  the  case  of 
narloxv^.  HatrisoH  (z),  the  sale  was  stated  to  bo  "  withou 

lot  o7f  Tf  T  ^^'''"  P""*^'*  conditions  was.  "anv 
ot  ordered  for  this  sale,  and  sold  by  private  contmct  bv 
the  owner  or  advertiser  'without  reserve.'  and  hounht  h„ 
th^  owner  to  be  liable  to  the  usual  commission  of  I fper 
cent.       Ihere   was  also  the   usual   condition   that  the 

bid  by  a  third  person,  the  owner  advanced  on  the  bidding 
Onp..'!  u  7^^»««^«J  ^«wn  to  him.  The  Court  of 
Queen  a  Bench  held  that  the  owner  could  not  claim  the 
lot  as  sold  to  the  auctioneer,  against  whom  y  t  action 
wan  brought,  and  that  they  were  not  called  uj  ..i  to  sav 
whether  there  was  any.  or  what,  remedy  o^.  the  conditions 
of  sale  against  the  vendor,  who  violated  the  condition 


(«)  Sale   of    Go<xls    Act.    18y;t, 
s.  "i«,  Bub-s.  (2). 
(■»•)  Pai/He    V.    Cure,   3    T.    K 

V.'^'rK   "•     "•     •'^a;    an.l    see 
Jtoutledge  v.  O'rant,  i  Bing.  fi53  • 

U}  Andermn.  y.  Croall,  (i  F. 
li)3— Ct.  of  8css.  As  to  the  effect 
of  an   innocent   mistake   by    an 


agent,  sec  further  fo/lrn  v.  Wvighf, 
«  E.  A:  B.  «57:  He  Mi-triipulitai, 
Co/fee  Palace  Co.,  24  Cii.  U.  307  • 
Ftnrban/i\  L'xoi:i.  v.  IlumuhrtJ, 
1«  g.  B.  D.  -.4  ;  Star]i(<u  r.  Bank  of 
Englanil,  [1!»03J  App.  Cas.  114. 

(--)  2i)L.  J.,  y.B.  14;  1  E.&K. 
.;;»u— Ex.  Cli.  Sec  also  Sale  of 
Oootls  Auf,  1893,  6.  .>■,  »ub-ss.  (3). 
(4),  post,  p.  50. 
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that  the  article  bIiouW  he bmd  Jide soil  "without  reserve," 
but  they  were  clear  that  the  bidder  had  no  remedy  against 
the  auctioneer,  whose  authority  to  accept  the  offer  of  the 
bidder  had  been  determined  by  tiie  vendor  before  the 
hammer  had  been  knocked  down.    But  in  the  Exchequer 
Chamber,  to  which  this  case  was  carried,  three  Judges 
held  that  the  purchaser  was  entitled  to  recover  damages 
for  they  thought  that  the  highest  bond  fide  bidder  at  an 
auction  may  sue  the  auctioneer  as  upon  a  contract  that 
the  sale  «hall  be  "without  reserve,"  and  that  the  contract 
18  broken  upon  a  bid  being  made  by  or  on  behalf  of  the 
owner,  whether  it  be  during  the  time  when  the  property 
IS  under  the  hanimer,  or  it  be  the  last  bid  on  which  the 
property  is  knocked  down.     They  did  not  doubt  that  the 
owner  at  any  time  befc^re  the  contract  is  legally  complete 
might  revoke  the  auctioneer's  authority.     As  to  the  con- 
ditions, tliey  held  that  the  owner  could  not  be  the  buyer ; 
and  that  the  auctioneer  ought  not  to  have  taken  his  bid] 
but  to  have  refused  it,  stating  as  his  reason  that  the  sale 
was  "without  reserve."     Inclining  to   differ  from   the 
Queen  s  Bench,  they  rather  thought  the  bid  of  the  owner 
was  not  a  revocstion  of  the  auctioneer's  authority.     The 
other  two  Judges  agreed,  but  founded  their  judgment 
upon  the  evidence  that  the  auctioneer  had  not  authority 
to  sell  except  "  without  reserve,"  and  thought  that  there 
ought  to  be  a  count  added  by  way  of  amendment,  stating 
an  undertaking  by  the  auctioneer  that  he  had  authority  to 
sell  "without  reserve,"  and  a  breach  of  that  undeitakinfr. 

An  auctioneer  has  an  implied  authority  to  sell  wit', 
reserve,  and  if  he  does  so  notwithstanding  that  the  o 
has  placed  a  reserve  price  on  the  article  put  up  for    .1. 
he  IS  liable  to  the  highest  bidder  in  the  event  o,  - 
reserved  price  not  bei  g  reached,  provided  tliat  the  limita- 
tion of  his  authority  has  not  been  communicated  to  the 
buyer.     This  appears  to  be  the  conclusion  arrived  at  in 
Kainhow  v.  Hawkins  (a).     In  that  case  the  defendant,  an 
auctioneer,  was  instructed  by  the  owner  of  a  pony  to  sell 
It  at  a  public  auction  with  a  reserve  price  of  25Z.     When 
the  pony  was  put  up  for  sale  the  name  of  the  vendor  was 
disclosed ;  but  the  defendant  inadvertently  stated  that  the 
sale  was  without  reserve.     The  pony  was  knocked  down 
to   the    plaintiflf   for    fifteen    guineas.     The    defendant 
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(a)  [1904]  2  K.  B.  322  ;  73  L.  J.,  K.  B.  641  ;  91  L.  T.  149  ;  53  W.  E. 
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IZflif^H^  «ft<>» «r«rdB  discovered  his  enor,  and  there- 
.Tfn.^«.   !  ^"""^  "P  fo"-  »«I«  *««'n,  when  it  was  bought 

the  sale  to  the  plaintiff  was  made.  The  plaintiff  brought 
an  action  against  the  defendant  claiu.ing  (1)  delivery  of 
the  pony  or  damages  for  its  detention  ;  (2)  altemativelv 
damages  for  breach  of  warranty  of  authority  Syt  J 
defendant.  It  was  held,  as  to  (1).  that  the  actfon  failed 
by  reason  of  the  absence  of  a  written  memorandum  of  the 
sale ,  as  to  (2)  that  an  auctioneer  has  an  implied  authority 
to  sell  without  reserve,  and  if  he  does  so  the  vendor 

authority  not  made  known  to  the  buyer.  There  was 
therefore,  in  the  circumstances  a  contract  binding  on  the 
vendor  on  which  he  could  (but  for  the  absence  of  a  written 
memorandum)  have  been  successfully  sued  by  the  plaintiff- 

S^  defendant.       "  "°      '*"''  "^  "•'"■*"*^  °^  ""^""'^  ^y 

K^nJfT'^^.^'^  judgment  of  the  Court  in  this  case. 
Kennedy,  J  distinguished  it  from  Warloio  v.  Harrison  (b) 
by  saying  that  there  "the  auctioneer  never  made  a  con- 
tract,  as  he  refused  to  accept  the  plaintiff's  bid,  although 
It  was  the  best  genume  one,  and  therefore  he  never  did 
effect  a  contract  between  his  principal  and  the  plaintiff. 
Here  the  answer  to  the  plaintiff's  claim  on  the  ground  of 
breach  of  warranty  or  representation  of  authority  is  that 
here  was  none.  The  defendant's  principal  was  as  much 
bound  as  If  he  had  made  the  bargain  himself,  but  the 
action  fails  for  a  totally  different  reason,  namely  the  want 
of  a  signed  contract."  ^ 

article  80^^^!  W  H^^ T*^° •  *'  ^  ^'''^"?  ?"««  °°  '^'  ^'"« -»'i-t 
article  sold,  the  fact  that  there  is  a  reserve  is  known,  the  to  reserve. 

offeror  the  auctioneer  to  sell,  the  bidding,  and  the  knock- 
ing down  of  the  article  to  the  highest  bidder  are  all 
subject  to  the  condition  that  the  reserve  price  should  be 
leached  and  the  fact  that  the  auctioneer  inadvertently 
knocks  down  the  article  to  a  bidder  who  has  bid  a  less 
price  than  the  reserve  gives  the  latter  no  right  of  action 
.igainst  the  auctioneer,  either  for  breach  of  duty  in  refus- 
ing to  sign  a  memorandum  or  otherwise  complete  the 
<H,ntract,  or  for  breach  of  warranty  of  autiiority  to  accept 
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Jftirrimm 
•listinguiahetl. 


(ft)  1  E.  &  E.  309.— Ex.  Ch. 
[la07]  2  K.  B.  1  ;  23  T.    L.  R. 


292 — C.  A.  See  the  remarks  of 
CoUins,  M.  R.  and  Fletcher 
Moulton,    L.  J.   on   Jiaiitbou)   y. 
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Effect  of  HI  I- 
vcrtiiomciif. 


Warranty  of 
owncrghi]). 


licficissinn  of 
contract  on 
the  ground  of 
misrepreseu- 
tation  of 
ownership. 


11ns  cane  dispoRes  of  tJje  qiieHtion  whether  an  auc- 
tionet^r  who  ih  instructed  to  Hell  nt  h  reserre  price,  which 
18  kn.>wn  to  the  public,  nud  knocks  down  an  article  to  the 
hijfheHt  hid,  cr  at  a  price  which  is  less  than  the  reserved 
price  IS  liHble  to  an  action  for  breach  of  dutv  in  refnsinc 
to  sign  a  nieinorHiiduni  of  the  ontract.  But  the  question 
IS  Btiil  an  open  one  as  to  whether  an  auctioneer  who  has 
private  instructions  to  sell  only  at  a  reserve  price  and  by 
niistake  jmts  an  article  up  without  reserve,  is  liable  for 
failing  to  make  such  a  nieinoranduni  (tl). 

Where  an  nuctioiifer  advertised  in  the  London 
pspei-s  that  a  sale  by  auction  would  take  place  on  n 
l)articulHr  day  in  a  country  town,  and  also  circulated 
catHlojfiies  specifvii  '  the  articles  to  be  sold  ;  and  a  person 
attended  the  sale  intending  to  buy  certain  articles  specified 
in  the  catalogue,  but  on  the  day  of  sale  they  were  with- 
drawn  by  the  auctioneer;  it  was  held  that  there  was  no 
implied  contract  by  him  to  indemnify  the  intended  pur- 
chaser  against  the  expense  and  inconvenience  that  he  had 
incurred,  as  the  advertising  was  a  mere  declaration  of 
intention  to  sell  (e). 

A  statement  that  a  h.  rse  is  the  property  of  the  vendor 
made  by  himself  or  agent,  is  a  sutiicient  warranty  of  the 
ownership,  and  an  assertion  by  an  auctioneer  that  all  the 
hoi-ses  in  a  sale  are  the  bondjide  property  of  the  pei-son 
whose  Btud  he  has  advertised  as  selling,  would  vitiate  the 
purchase  of  a  h.^-se  belonging  to  another  party,  made  on 
the  taith  of  that  representation,  such  horse  having  been 
put  into  the  sale  without  notice ;  h  -ause  the  purchaser 
would  probably  give  a  much  highe.  price  for  a  horse 
belonging  to  the  stud  in  question,  than  for  one  without  a 
character  (/). 

This,  apparently,  was  the  ruling  principle  for  the 
conclusion  arrived  at  by  Lord  Alverstone,  C.  J.,  in 
ninirr  v.  Dnemah  (g).  In  that  c^se,  a  horse  was  sent 
to  be  sold  by  auction,  and  was  entered  in  the  catalogue 
as  the  property  of  a  particular  person.  Before  the  sale 
the  owner  sold  the  horse  by  private  treaty,  and  the 
auctioneer  was  informed   of  this,  but  was  requested  to 

Hou-kiiu,  supra,  [1907]    2  K.  B.      635 


at  pp.  6,  7 

(«)  See  Rainbow  v.  Howkint, 
supra. 

0)  Harrit  v,  Sickerion,  L.  R„ 
8  Q.  B.  286 ;  42  L.  J.,  Q.  B. 
171  ;   28   L.   T.    410;    21    W.   K. 


(/)  Bexicell  v.  Chrintie,  Cowp. 
397.  See  also  Hill  v,  Orau, 
I  Stark.  N.  p.  C.  434  ;  18  R.  R. 
802. 

(?)  20  T.  L.  B.  383. 


I 


BSP081TOB1E8  AKD  ifciloss. 


tl.e  clalogiie  „  the  propen,  „f  ,1,. L,.     ".J  '    '," 

lv)io    HJ  well  klionii  n.iul.i  f./l       i*  ,  '"■"  "»"i'"l. 

the  Mle  I..V  ,„cti„„  hnvine  iI,,,Zj  >  ,i       ''"T''"""-  »' 
brought  a  1  „.ti„„  . Ti  .7  7,'"""''."'  "'n  l>renoiis  sale, 

1....W  for  the  is  ?f  tt  °"!"""'  "?""•  °f  '!'« 
that  the  .late  S  S  Ih.  .,7""'"'^'-  "  "•'  ''"I'l 
«pre«ntatio„,r  i  Z  'o.  rertfeV^t  a"  ""'T' 
as  to  the  character  of  the  aale'th.  ?h  I  ,  Biiarentee 
he  <1  out  the  auctioi.Jr  ..  i.  ■'  ■  ""'  '*''"">">l  had 
th,  phintiir  to  act  „°"  U,e  mh'7i,'"  "Tl'  .""','  '"'"'"' 

"..therefore  a,,ti.,e;ir,Sa"u;:'c:;;;L':r' '""  '•""• 
on  ;c  teY:?hriru'i„'.;''cri''i'';  "■"•»"'  »>■-«  •^»"^- 

Stt''-ett<^''--S'i^^^^^^^^^ 
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(')  As  to  i-iincinal  and  asrei.t 

>ee  also  Jr/W«,«,„„  v.  i„"/„;;  7 
O. 


(A)   ir.^.(/>  V.  J/onu;  2  Q   B   n 
//<"//u/«,  Ll9u4    2  K.  ii.  ,{22;  7A 
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Effect  of  pre- 
rioUH  private 
wnrronfy. 


Agroemcnt 
nut  to  bid 
againitt  each 
other. 


Mock 
auctions. 


Purchnigcr 
may  transfer 
his  bargain). 


decisionii  previiiiiNly  to  the  Sale  «»f  floo«1n  Act,  1898  (/), 
and  bv  «.  58,  huIi-hh.  (»),  ( •)  of  that  Act  ia  now  tleclHretl 
in  tlie  following  terniH : — 

(8)  "  Where  ii  aiilu  by  auction  in  not  notified  to  bo  Hub« 
ject  to  n  right  to  bid  on  bfhHlf  of  the  seller,  it  ahHll  not 
be  lawful  for  th«  N«lier  to  bid  hiniaelf  or  to  employ  any 
person  to  bid  at  hui-Ii  Hale,  or  for  the  auctioiif  er  knowingly 
to  take  any  bid  from  the  seller  or  any  such  person.  Any 
■ale  contravening'  this  rule  may  be  treated  as  fraudulent 
by  the  buyer." 

(4)  "A  sale  by  auction  may  be  notified  to  be  subject  to 
a  reHer^'(Ml  or  uimet  p-ice,  and  a  right  to  bid  may  also  be 
reserved  expresnly  by  or  on  behalf  of  the  seller.  When  a 
ii<!ht  to  bid  is  expressly  reserved,  but  not  otherwise,  the 
seller,  or  any  one  person  on  his  behalf,  may  bid  at  the 
auction." 

The  law  is  so  jealous  of  the  rights  of  liond  fiih  bidders, 
that  it  bus  been  held  as  doubtful  whether  a  previous 
private  warranty  to  a  person  who  became  an  unsuccess- 
ful bidder  would  not  avoid  the  sale  to  a  third  party ; 
for  it  was  like  puffing,  and  in  a  sale  by  auction  all 
have  a  right  to  suppose  that  they  are  bidding  upon 
equal  terms  (m). 

An  agreement  made  by  two  persons  not  to  b'd  against 
each  other,  but  that  one  of  them  should  bid  up  to  a  certain 
sum,  and  that  the  lot  should  subsequently  be  divided 
between  them,  is  not  illegal,  and  therefore  furnishes  no 
ground  for  opening  the  biddhigs,  or  annulling  the 
sale  (n). 

A  mock  auction  with  sham  bidders,  for  the  purpose  of 
selling  goods  at  prices  grossly  above  their  worth,  is  an 
offence  at  common  law,  and  the  persons  aiding  and 
abetting  such  a  proceeding  may  be  indicted  for  a 
conspiracy  with  intent  to  defraud  (o). 

A  purchaser  at  an  auction  can,  before  payment,  make  a 
complete  bargain  and  sale  of  the  article  which  he  has 


(/)  See  BejrireU  v.  ClirUtie, 
Cowp.  396 :  Jlviinrtl  v.  Cunfli', 
6  T.  R.  634  ;  3  U.  R.  TMi :  Croit-der 
\.  Aiut'm,  3  Ding.  368  ;  11  Moorv, 
283;  2«  It.  R.  646;  White  v. 
Collier,  M.  Is.  M.  120:  Thomett  v. 
JIaihe*,  !.">  AI.  ii  \V.  367  ;  15  L.  J., 
Ex.  230;  71  U.  H.  714;  Oreeii. 
V.  Barri-»Utck,  14  V.  B.,  N.  S.  204  ; 
32  f,.  J.,  C.  P.  18i  ;  Mortimer  v. 
Bell,  L.  R.,  1  Ch.  10 ;  35  L.  J., 


Ch.  25;  (iilliot  \.  GiUiiit,  L.  R., 
y  Eq.  60;  3»  L.  J.,  Ch.  142; 
J'nrjitt  V.  JeimuH,  46  L.  J.,  C.  1', 
52'J;  36L.  T.  251. 

(,wO  Ho/tkiM  V.  'Jitnqveray,  23 
L.  J.,  C.  I'.  162. 

(»)  In  re  t'arew'i  Trmitt,  2ft 
Beav.  187. 

(.0  llfii.  V.  Leu-if.  11  Cox,  C.  C. 
484. 
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bouKht  to  n  third  party.  «(,  ^  to  mnintain  an  a(  liou  for 
ffOotlM  iHtigatiifd  and  g<    I  (p). 

Where  a  party  refuaeH  to  take  gooilH  he  has  purchaHed, 
they  ahoui<l  he  reaold,  and  he  will  he  liahle  to  the  Iosh  if 
any,  upon  the  resale  (*/). 

Th»8,  in  Scotlnnd,  where  aonie  horsea  were  aold  by 
public  auction  without  •stipulation  aa  to  credit,  and  the 
purchaser  allowed  two  d. ya  to  «lapne  without  tendeiino 
the  price,  it  was  held  that  the  seller,  who  had  never 
parted  with  the  posaeasion,  waa  entitled  on  the  third  dav 
to  resell  them  without  any  communication  wi'h  theoriuiii.' 
purtliBHer,  and  to  sue  the  oripiiial  piinhaaer  for  the  di>»  - 
ence  m  the  prices,  and  for  the  keep  of  the  horses  betw  r. 
the  periods  of  sale  and  resale,  and  the  expenaes  of  tue 

An  ,1  itioneer,  employed  to  sell  poods  for  ready  money, 
IS  the  agent  of  the  vendor  to  receive  the  price  («)  •  but 
where  the  Roods  are  sol.l  on  credit,  it  depends  upoii  the 
extent  of  his  authority,  which,  in  tin  absence  of  anv  proof 
ot  generiil  authority,  must  depend  upon  the  conditions  of 
sale  ;  and  where  the  only  authority  given  to  the  auctioneer 
by  these  conditions  is  to  receive  the  deposit  money,  the 
vendor  reserves  to  himself  or  his  agent  the  power  to  receive 
the  remainder  of  the  purchase-money  (0. 

And  in  any  case  where  he  has  authority  to  receive  tlie 
purchase-inoney,  he  has  no  authority  to  receive  it  by  means 
ol  a  mil  of  exchange  («). 

Where,  by  the  terms  of  a  sale  by  tion,  a  deposit  is 
to  be  made  with  the  auctio-ieer,  ht  jcoines  the  stake- 
Holder  of  both  parties,  aiu'  mustr,  cain  possession  of  it  (j-)- 
and  If  he  accepts  a  less  sum  i;,.in  that  which  is  to  be  paid' 
by  the  conditions  -/  sale,  he  ^  r.vot  afterwards  object  that 
too  little  IS  paid  (i,- » 

If  he  parts  with  tue  deposit  without  authority  from  the 
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Where  part/ 
rvfiiDM  to 
tiike  giKxit, 

0<><>d«  mold 
without  com- 
municating 
with  pur- 
chaanr. 


Auctioneer 
|iro|>cr  partv 
to  ffceiTO  the 
price. 


Ilan  no 
authority  to 
receive  a  bill 
of  cxchaDgn. 

He  it  ttakc- 
holder  for 
both  parties. 


(y»)  Sfiitt  V.  /■.•HyluNd,  2  1).  k  L. 
.•)20 :  «'.»  R.  R.  HUH.  See  alw  flfffer 
V.  AfarhjH,  at!  L.  J.,  fh.  372. 

(?)  See  .Varlfun  v.  Dunn,  4 
Bing.  72!» :  21»  R.  R.  7H  ;  .Story  on 
Sales,  4th  etl.  314. 

(»•)  Loing  y.  ffaiit,  2  «.  M.4  P. 
39«.    (Court  of  Ses3.  Sco.) 

(»)  Syketv.  (liloii,  :,  M.  ii  \\\  fi.-iO  ; 
r>2  K.  R.  87(1 ;  nUlmmi,  v.  A'/v//m, 
L.R.,1Q.  B.  352;  3.-,L.J.,Q.B.ni. 

('■)  S>fke.'<  V.  6'(7«,  r.  M  &  W 
fiJO  ;  :,2  R.  R.  «7() ;  .V;/»h  v.  Joi;fr', 
1  M.  &  Rob.  326 ;  42  R.  R.  802. 


And  sec  Alej-ii HtUf  V.    Oibmm    *> 
Camp,  -.iw;  11  R.  R.  7<»7. 

(«)  Sykf»  V.  (iilen,  5  Jf.  i  \y 
6:i2  ;  »-Z  R.  R.  870.  Aiul  st-  11;/. 
hum,  V.  /;  ./,„,  L.  R.,  1  Q.  li.  352; 
33L.  J.,  y.  B.  111. 

(^)  Kdwanl*  v.  Uoildimt,  .", 
Taunt.  8ir,;  1.-,  R.  R.  ,i,;2  ;  'Ura,, 
V.  Outtrriihje,  3  C.  t  P.  40  ;  31  R.  li. 
343.  And  see  Swietintj  v.  Tiinirr, 
L.  R.,  7y.  B.  310;  41  L.J.,g.  B. 
3S  :  25  I,.  T.  7'jC  ;  20  W.    H.  1«5. 

(y)  I/iinmrn  V.  Jluberdeaii,  I 
Peake.  N.  I'.  103. 
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vendee,  he  may  be  sued  for  it.  Thus,  when  the  auctioneer 
received  the  deposit,  and  signed  the  agreement  tlmt  he 
would  complete  the  sale,  and  the  vendee  found  the  title  to 
the  estate  sold  defective,  it  was  held  that  he  might  bring  an 
action  for  moneij  had  and  receired  against  the  auctioneer  for 
the  deposit,  though  the  latter  had  paid  it  over  to  the  vendor 
without  any  notice  from  the  purchaser  not  to  do  so,  and 
before  the  defect  of  title  was  ascertained  (z) ;  for  in  strict 
law  the  auctioneer,  being  a  stakeholder,  is  not  entitled  to 
notice  of  the  contract  being  rescinded  (o). 

An  auctioneer,  being  a  mere  stakeholder,  is  not  liable 
for  interest  on  the  deposit  to  the  vendor  (b). 

An  auctioneer  has  a  lien  upon  the  goods  sold  by  him, 
and  a  right  of  lien  upon  the  price  when  paid,  for  his 
commission  and  charges  (c).  With  this  object  he  may 
bring  an  action  in  his  own  name  for  the  price  of  the  goods 
sold  by  him.  Accordingly,  where  the  defendant  pleaded 
to  a  declaration  for  the  price  of  a  horse  sold  and  delivered 
by  the  plaintiff,  who  was  an  auctioneer,  that  the  plaintiff 
sold  the  horse  as  auctioneer,  agent  and  trustee  for  K.,  and 
that  defendant  had  paid  K.  before  action  brought,  this 
plea  was  held  on  demurrer  to  be  a  l;ad  plea  (d). 
^  Where  a  horse  is  sold  at  a  repository  on  certain  condi- 
tions, one  of  which,  for  instance,  may  be  a  power  to  return 
the  horse  within  a  certain  time,  if  he  does  not  answer  his 
wan-anty;  it  has  been  held  that  the  price  which  the 
auctioneer  has  received  does  not  vest  in  the  vendor 
until  the  conditions  have  been  complied  with  (e). 

Where  an  agent  on  a  sale  receives  as  the  price  of  an 
article  money  obtained  by  the  fraud  of  his  principal,  it  is 
not  money  received  to  the  use  of  the  principal,  but  to  the 
use  of  the  purchaser  of  the  chattel.  Thus,  a  horsedealer 
employed  an  auctioneer  to  sell  a  horse  for  hiin,  and  to  make 
certain  representations  which  amounted  to  gross  fraud. 
The  horse  was  sold  and  paid  for,  but  before  the  money  was 
paid  over  the  fraud  was  discovered  and  the  money  returned 
to  the  purchaser.  The  horsedealer  brought  an  action 
against  the  auctioneer  to  recover  the  money  so  received  by 
him.     But  it  was  held  by  the  Court  of  Queen's  Bench  that 


{:)  Gray  v.  Gutteridge,  3  C.  & 
P.  40. 

(a)  Duncan  v.  Cafe,  2  M.  &  W. 
244. 

(*)  Harington  v.  Uogart,  1  B.  i: 
Ad.  C77  J  35  R.  B.  382. 


OO  Co2>])hi  V.   Crnij,  7  Taunt. 

243;  17  R.  II.   508;  Robinson  v. 

Itutter,  24  L.  J.,  Q.  B.  250. 
((I)  ItMimoti  V.  JCuiter,  sapi&, 
(e)  Ilardinghaiii     v.    Allen,    5 

C,  B.  796  ;  75  B.  R.  839. 
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he  could  not  recover,  as  the  j)nnci]p\eo{Mnrraijv.Mann  {f) 
applied  with  the  greatest  force  to  this  case.  And  it  was 
said  tliat  it  would  be  a  discredit  to  the  law  of  England 
if  the  innocent  agent  of  the  plaintift-s  fraud  were  bound 
to  pay  the  money  over  to  him.  For  if  he  did  so  after 
notice  he  would  be  liable  to  an  action  at  the  suit  of  the 
purchaser  (ff). 

Where  an  auctioneer  entrusted  with  a  sale  is  the  cansa  Auctioneer's 
cansans  of  the  sale,  he  is  entitled  to  his  conunission,  even  commiasion, 
though  before  the  actual  sale  the  vendor  withdrew  the 
property  from  sale  by  him  (/*).  Thus,  by  the  terms  of  an 
agreement  between  the  parties,  an  auctioneer  was  to  be 
entitled  to  a  commission,  if  the  estate  should  be  sold  by 
him.  The  estate  was  not  actually  sold  by  him,  but  the 
vendor,  after  the  auctioneer  had  advertised  the  sale,  and 
had  put  up  the  property  for  sale  by  auction,  wrote  to  the 
plaintiflF,  and  withdrew  the  property  fiom  sale  for  the 
present.  In  the  meantime,  and  before  tiie  sale  was  with- 
drawn, the  vendor  and  the  afterwards  purchaser  were  in 
negotiation  for  the  purchase  of  the  property.  In  an  action 
by  the  auctioneer  against  the  vendor  for  ins  commission, 
it  was  held  by  the  Court  of  Common  Pleas,  that  under 
these  circumstances  the  auctioneer  must  be  held  to  be  the 
causa  cansans  of  the  sale,  and  therefore  entitled  to  his 
commission  (j). 


if)  2  Exch.  538  ;  7«!  R.  R.  fiSC.. 
ig)  Sterens  v.  Leah,  •>  C.   L.  R. 


251. 


(A)  Clark  v.  Siiiythiex,  2  F.&  F. 


83.    And  see   Miller  v.  Jleiile,  27 
W.  R.  403.  M.  R. 

(0  Orreit  v.   Jiartlett,  8   L.  T. 
503. 
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Fairs  and  Markets  Overt. 

The  peneral  rule  of  law  is,  tliat  all  sales  and  contracts 
of  nnj-thiiift  vendilile  in  fairs  or  markets  orert  (that  is, 
open),  sliiiU  not  only  be  good  between  the  parties,  but 
also  be  binding  on  all  those  that  have  an.v  right  of  pro- 
perty therein.  And  for  this  purpose,  the  Mirror  informs 
us,  were  tolls  estiihlislied  in  markets,  viz.  to  testily  the 
making  of  contracts,  for  every  private  contract  was  dis- 
countenanced by  law;  insomuch  tliat  our  Saxon  ancestors 
prohibited  the  snle  of  anything  above  the  value  of  twenty 
pence  unless  in  open  market,  and  directed  every  bargain 
and  sale  to  be  contracted  in  the  presence  of  credible 
witnesses  (a). 

The  general  rule  of  the  law  of  England  is,  that  a  man 
who  has  no  authority  to  sell  cannot,  by  nniking  a  sale, 
transfer  the  property  to  another.  And  the  onlv  exception 
to  this  rule  is  the  case  of  sales  in  market  overt  (/*),  when 
the  purchaser's  title  is  good  against  all  the  world  (c). 

This  exception,  however,  only  applies  to  bond  /ide  sales 
commenced  and  perfected  in  market  overt ;  that  is,  where 
the  goods  sold  are  actually  in  the  market,  and  where  both 
the  sale  and  delivery  of  them  take  i)lace  therein  (d). 

Market  overt  in  the  country  is  only  held  on  the  special 
days  provided  for  particular  towns  by  cliarter  or  prescrip- 
tion,  but  in  London  every  day,  except  Sunday,  is  market 
day  (a). 

The  market  place,  or  spot  of  ground  set  apart  by 
custom,  or  established  und  •  powers  conferred  by  a 
modern  Act  of  I>arliament  (e),  for  the  sale  of  particular 


(«)  2  r.l.  Com.  449. 

(A)  See  per  Abbott.  (".  J.,  Byn- 
V.  Pearson,  3  15.  &  f.  42  ;  27  K.  R. 
286. 

((■)  Citudif  V.  Llndna)/,  .S  Ann. 
Cas.  4511 ;  47  L.  J.,  Q.  B.  481  ;  38 


L.  T.  .-)73. 

(rf)  Crtinc  V.  T.onilon  Dorli   Co 
.■!3L..I.,Q.  li.  224  ;  10  L.  T.  372 ; 
12  \V.  11.  74.-I. 

{e)  (iithhj  V.  Ledwidi/c,  10  Jr.  R. 
C.  L.  33  Q.  B. 
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goods,  is  also  in  the  country  the  only  market  overt,  but 
in  the  city  of  London,  by  the  custom  of  London,  every 
shop  {except  a  pawnbroker's)  in  whicli  goods  are  exposed 
publicly  for  sale  is  market  overt,  but  for  such  things  only 
as  the  owner  professes  to  trade  in  (/).  So  that  Smith- 
field,  is  not  a  market  overt  for  clothes,  nor  Cheapside  for 
horses  (g). 

Without  the  city  of  I,ondon,  market  overt  is  an  oj^en, 
public,  and  legally  constituted  market  {li).  Therefore  a 
mere  repository  for  horses  is  not  market  overt  (j). 

By  the  Markets  and  Fairs  Clauses  Act  (10  &  11  Vict, 
c.  14),  s.  18,  every  person,  other  than  a  licensed  hawker, 
is  prohibited  from  selling  or  exposing  for  sale  within  the 
prescribed  limits,  except  in  his  own  dwelling-place  or  shop, 
any  articles  in  respect  of  which  tolls  are  by  the  special 
Act  authorized  to  be  ttiken  in  the  market. 

The  object  of  the  Act  was  e-idently  to  protect  the 
interests  of  the  market ;  to  restrain  anyone  from  setting 
up  within  tlie  limits  a  rival  market ;  aiid  the  substantial 
meaning  of  section  13  is,  that  whenever  it  appears  that 
the  seller  sells  in  a  shop  which  is  private  and  permanent 
he  is  to  be  witliin  the  exception,  but  whenever  a  man 
does  not  sell  in  his  private  shop,  but  sets  up  a  private 
market  of  his  own,  the  section  ini|)oses  a  penalty;  and 
whether  or  not  the  place  of  sale  is  the  seller's  own  private 
dwelling-place  or  shop  is  a  question  whicli  must  be 
decided  upon  a  consideration  r^f  all  the  elements  of  the 
case  (A).  The  section  inchukv.  horses  under  the  word 
article,  when  sold  by  a  licensed  auctioneer  by  auction  in 


(/)  2  Bl.  Cora.  44".t. 

(</)  Jldoie,  :itill. 

(//)  Sue  Corn.  Dij;.  Murhet  ;  Li 


(/■)  L,v  V.  iA/)/,'»,  18  (;.  11.  COl. 
(/<■)  Poiii'  V.  U/HiUri/,  i;  H.  &  S. 


y„,  , M.^  V..,.,.  ..,».  .,.„,„,,  .   ,,,.,•       3(i:f  :  11  .liii-.,  X.  S.  414;  U  L.  J., 
V.  Ji,ii/cx,  lis  C.  B.  GUI  ;  i)er  Jervis,       .M.  C.  7ii ;  11  L.  T.  IV 
C*  J. 


What  held  to 
be  market 
overt  without 
the  city  of 
London. 

Horse  "  an 
urticle  "  with- 
in lU  jcll 
Vict.  c.  U. 


76'J. 


Canadian  Cases. — A  horse  is  a  "chattel  within  the  meaning 
of  the  E.xomptiou  Act  (23  Vict.  P.  Can.),  c.  L'.j,  s.  4,  sul)-s.  G,  mid 
not  liuLle  to  seizure  for  debt.  J>nriil.ti>ii  v.  I{ii/i,i>I,Ih,  Iti  IT.  C.  C.  P. 
140  (1S65).     See  Dairy  v.  Carfwri<//it,  20  U.  C.  C.  P.  1  (l.SliJI). 

A  contractor  who  uses  a  horse  in  his  business  is  not  a  carter,  and 
cannot  as  such  oppose  the  seizure  of  the  horse  in  execution. 
MrMaimmy  v.  J',N,li,-r,  Q.  E.  24  S.  C.  127  (liKKi). 

The  law  of  (Quebec  does  not  allow  the  privilege  of  protection 
from  seizure  of  two  horses  or  two  oxen  except  to  a  farmer,  the 
cultivation  of  whosu  farm  is  his  j)nucipal  occupation.  Mi  Maiiamii 
v.  PelfetiW,  Q.  R.  24  S.  C.  127.  And  see  Titnur  v.  lirwhlaiw,  6 
Que.  r.  E,  184  (1U04). 


Construction. 
••Chattel." 


•  Carter." 


•  Farmer." 
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the  .yar,l  belonging  to  ft  dwelling-house  not  his  own,  and 
within  the  prescribed  limits  (I). 

Where  an  auctioneer  sold  sheep,  cattle  and  Iiorses  at  a 
building  called  the  "Agricultural  Hall,"  of  which  he  was 
proprietor,  and  which  was  capable  of  holding  one  hundred 

'  "V  """i  I  '  5'V^  ;';"'''*  """'•  ""'-eo^'er,  contiguous  to  a 
Aard  capable  of  holding  1,100  sheep,  it  was  held,  that 
these  premises  were  not  the  auctioneer's  dwelling-place  or 
shop,  notwithstanding  that  his  dwelling-house  was  onlv 
Beparated  from  the  hall  by  the  yard  (m).    An<l  "  unde^- 

hat  state  of  facts, "  said  Cockburn,  C.  J.,  "it  is  impos- 
sible to  say  that  the  sale  took  place  in  the  dwelling-place 

?!!  l-'^'f  °n-^"V    ^°'  *''^  P''*<'«  '^  «"t»'-«ly  separate.! 
Irom  his  dwelhng-house;  and  assuming  (contrary  to  mv 
opinion)  that  a  distinction  was  intended  by  the  use  of  the 
phrase      dwelling-place,'    instead    of    'dwelling-house,' 
which  occurs  in   some  of  the  other  statutes,  and  that 
dwelhng-place    may  apply  to  somewhat  larger  and  more 
extensive  premises  than  the  term  'dwelling-house'  would 
apply  to ;  yet  I  do  not  think  that  in  any  sense  of  the 
tenn  can  those  premises  be  said  to  be  the  dwelling-place 
of  the  respondent  separated  as  they  are  from  the  place  in 
which  he  hyes.     Then,  is  it  his  shop  ?    I  am  of  opinion 
tnat  It  IS  not.    It  cannot,  in  any  proper  sense  of  the  term, 
be  called  a  shop      I  agree  that  there  may  bo  cases  in 
which  the  term  'shop,'  in  its  popular  sense,  would  not  be 
applicable  to  the  premises  in  which  things  were  sold  or 
exposed  for  sale  and  yet,  by  a  liberal  and  rational  con- 
struction  of  the  Act,  the  premises  might  be  considered  as 
within  the  exception  of  'shop.'     Take,  for  instance,  the 
place  of  business  of  a  horsedealer  who  has  stables  in  which 
he  keeps  horses  for  sale,  either  as  his  own  or  on  commis- 
sion.    Although  tolls  are  payable  for  the  sale  of  horses 
m  the  market,  it  would  be,  perhaps,  too  much  to  say  that 
the  horsedealer  is  not  at  liberty  to  sell  horses  on  his  own 
premises,  as  not  being  within  the  exception  of  'shop'  in 
the  statute      I  think  we  might  say  that,  on  fair  con- 
8ti notion,   the  horsedealer 's    premises   were    'a  shop' 


(0  Llnmliiff  and    Cniiton  Di*. 
trh-U  Market   Co.    v.    Li/Hdun,    d 
Jur.,  N.  IS.   1344  ;  30  L.  J.,  M.  C 
105  ;  8  W.  R.  «!t3.     .See  also  WUt- 
Mre  V.    U'illetf,  H   C.  it  ,  X   S 
240;  31  L.  J..  M.  _C.  8  ;  10  W.'lt! 
445 :   5   L.    T.    3'>o ;    Ilooin'r   v 
He/ii/wle,    2    y.    B.   D.    127;     4G 


L.  J.,  M.  C.  1(!0;  36  L.  T.  Ill; 
AxhwitTth  V.  Jleiiwoi-tli,  L.  K.,  4 
Q.  1$.  3I(;;  38  L.  J.,  M.  C.  01;  20 
L.  T.  43!>. 

(m)  Fearon  v.  Miti-heU,  L.  R..  7 
Q.  B.fi90;  41L.J.,  M.C.  170;27 
Li.  1.  83. 
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within  that  term  as  used  in  section  18.  But  each  case 
must  depend  on  its  particular  circumstances.  Althougli, 
as  I  Lave  said,  the  premises  of  a  horsedealer  might  come 
within  the  exception,  it  is  a  very  different  thing  when  we 
have  to  deal  with  an  extensive  area  like  tiie  present,  which 
is,  in  fact,  nearly  as  extensive  as  the  market  place  itself. 
It  is  true  that  the  auction  itself  took  place  in  a  huilding, 
hut  the  sheep  and  other  things,  the  subject  of  the  sale, 
were  exposed  for  sale  in  this  large  yard  and  kept  there. 
To  say  that  this  could  be  a  '  shop'  within  the  meaning  of 
this  section  would  be,  as  it  appears  to  me,  quite  unreason- 
able. I  own  my  individual  opinion  is  rather  strong  against 
an  auctioneer's  premises  being  a  '  shop  '  at  all  within  the 
meaning  of  the  section,  but  it  is  not  jiecessary  to  deter- 
mine that.  Assuming  that  an  auctioneer's  premises 
might  be  a  shop  for  the  purpose  of  selling,  so  as  to  come 
within  the  exception,  it  seems  to  me  impossible  to  say 
that  these  extensive  premises,  being  in  the  open  air  and 
capable  of  holding  so  many  hundred  sheep,  can  in  any 
sense  of  the  tenn  be  brought  within  the  description  of  a 
shop  "(h). 

A  horse  which  brings  goods  to  market  to  be  sold  is,  as  Where  a 
well  as  the  goods  themselves,  exempt  from  distress,  for  ^"^  "t  a  fair 
the  sake  of  public  utility  (o).  is  exempt 

Where    a   statute   prohibited    persons    from   sending  J"'" 'J'**'*'""- 
animals  affected  with  a  contagious  disease  to  market,  and  iifJased 
inHicted  penalties  on  any  person  so  sending  them,  it  was  animals  in 
held  that  the  act  of  sending  them,  if  known  to  be  so  '"*'''<=*• 
infected,  was  a  public  offence,  but  did  not  amount  by 
implication  to  a  representation  that  they  were  sound,  and 
did  not  of  itself  raise,  as  between  the  vendor  of  the  animals 
and  the  purchaser  of  them,  any  right  on  the  psut  of  the 
purchaser  to  claim  damages  in  respect  of  an  injury  he 
had  suffered  in  consequence  of  their  purchase  (p). 


Horse  Stealing. 

By  24  &  25  Vict.  c.  9G,  s.  10,  it  is  enacted,  that  '•      o-  stat.  2t  k  '•:, 
soever  shall  steal  any  horse,  mare,  gelding,  colt  or  lilly, or  ^'ct. c-  !>6. 


(«)  Fearoii  v.  Mitclipll.  L.  K.,  7 
Q.  B.  294,  295.  See  als.  Mlt„le 
V.  DariPK.  1  y.  B.  D.  r><» ;  4".  r..  J., 
M.  C.  30  ;  33  L.  T.  502  ;  24  W.  R. 
343. 

00  See    Francit    v,    Wyatt,    3 


Burr.   1502.    and    the  autlif.iitie^ 
there  cited. 

(yO  II '«/■./ V.  //;,;,/«,  4  A i.!>.f';i=. 
13;  48  L  J.,  C.  K  281  ;  4o"L.  T. 
73  ;  27  W.  1!.  114, 
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any  bull,  cow  ox,  heifer  or  calf,  or  any  ram,  ewe,  sheen 
or  lamb,  slmll  be  guilty  of  felony  :  "  and  by  section  11.  it 
18  enacted,  that  "  whosoever  shHil  wilfully  kill  any  animal 
with  intent  to  steal  the  carcase,  skin  or  any  part  of  the 
animal  so  killed,  shall  be  guilty  of  fel-ny  "  (7). 

In  an  indictment  for  horse  8tealinj{  under  7  &8  Geo.  4, 
c.  £\t,  8.  2o,  the  phraseology  of  wheh  section  lias  been 
lollowed  in  this  respect  by  24  &  25  Vict.  c.  96,  s.  10,  it 
was  held,  tliat  the  animal,  whether  a  horse,  mare,  geldin.' 
colt  or  filly,  might  be  de»cribed  as  a  "horse,"  although 
the  statute  specified  the  particular  species  and  "enderoV 
and  the  construction  tlnis  given  to  the  foriuer  statute 
would  probably  make  it  uimecessary  to  amend  in  a  like 
case  an  indictment  under  the  presen't  statute.  Now,  upon 
any  similar  objection  being  taken,  not  covered,  as  in  this 
case,  by  an  express  decision,  the  indictment  mifht  be 
amended  under  14  it  15  Vict.  c.  100,  s.  1. 

If  a  lior.se  in  a  close  is  taken  with  intent  to  steal  him 
but  tlie  thief  IS  caught  before  he  get  out  of  the  close,  the 
offence  is  complete  («).  And  where  the  prisoner  went  into 
the  stable  of  an  inn,  and,  pointing  to  a  mare,  said  to  the 
ostler,  ihat  is  my  horse,  saddle  him,"  and  the  05,tler 
did  so,  and  the  prisoner  tried  to  mount  the  mare  in  the 
iini  yard,  but  failing  to  do  so  directed  the  ostler  to  lead 
tlie  mare  out  of  the  yard  for  him  to  mount,  and  the  ostler 
Jed  her  out,  but  before  the  prisoner  had  time  to  mount  her 
a  person  who  knew  the  mare  came  up  and  the  prisoner  was 
secured ;  it  was  held,  that  if  the  prisoner  caused  the  mare 


(ij)  Repeal  in-  but  substantially 
re-enacting  7  A;  8   Uc(i.   4,   c.   2!"», 


(»•)  Ilrj-   V.    Ahhiihir.    4    (.'ox 
C.  ('.  14:J. 
(")  1  Hale,  .■.08. 


Canadian  Ca8e..-See  Criminal  Code  of  Canada,  s.  Ub  whicli 
declares  that  ''all  tame  living  creatures,  whether  tan  o  l.^Xe 
"•  ^\';]V  nature  and  tame<l,  shall  bo  capable  of  bein^ltoS '• 
^.ect.  J4.  defuiea  the  crime  of  theft.     Sect.'  .'AH,  .ub-..  'f^^^^^i. 


;:.,;•.?'  """"^^  ?°  "•'"'«  "*  ^heft.  sect,  -.-ah,  .ub-*.  !•: provides 
fn.nl^;^' '*"■'"?"*■  '="»t™'y  t«  the  orders  of  his  master,  takn.' 
fiom  his  possession  any  food  for  the  puipose  o."  Rivin->  the  same  or 
hayuig  the  same  given  to  any  hoi.e  \v  ither  aSl  behm^'to 

MUity  01  tneft.  By  s.  M9  it  is  declared  that  anv  person  who 
t^  kes  or  carries  away,  without  lawful  authority,  anv  property 
under  lawful  seizure  and  detention  by  any  peace  c.Hicer  or  public 
othcer  m  his  official  capacity,  is  guilty  of  theft.  This  would  apply 
of  „^  „m  ^  t''  P°""i>>-each  where  the  animal  was  in  the  custody 
of  an  official  pound-keepc-r.  The  punishuient  of  the  indictable 
£r  ;4r  SX  ^-^^-^^^^^  for  .  term  not  exSS^ 
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to  be  led  out  of  the  stable  intending  to  steal  her,  that  wag 
a  sufficient  taking  to  constitute  a  felony  (t). 

If  the  owner  of  goods  gives  up  the  jiossession  of  his  property 
goods,  at  the  same  tim*    intending  to  piirt  witli  the  entire  y'ven  up. 
j)ropeity  in  them,  it  is  no  larceny,  althougii  he  may  be 
defrauded  in  the  bargain  («)• 

A  person  selling  a  horse  at  a  fair  should  take  care  how  Delivery  of  a 
he  delivers  his  horse  to  a  stranger  without  receiving  pay-  ''"ree  to  a 
ment  for  hiin,  because  whatever  false  statements  and  pre-  '*"*"8e''' 
tences  the  stranger  may  nnike  use  of,  if  ti»e  seller  part  with 
him  on  a  promise  being  made  that  he  shall  be  paid  for 
him  at  a  certain  place,  and  the  horse  is  ridden  ofi"  without 
his  receiving  the  money,  he  cannot  get  him  back  again, 
neither  can  he  indict  the  stranger  for  tricking  him,  but 
his  only  remedy  is  an  action  for  the  i)rice,  which  it  might 
be  useless  to  bring  against  so  worthless  a  partv.  'J'hus, 
where  a  man  was  indicted  for  obtaining  a  fillv  by  false 
pretences,  it  appeared  that  the  i)risoner,  pretending  to  be 
u  gentleman's  servant,  that  he  lived  at  Brecon,  and  that 
he  had  bought  twenty  horses  at  Brecon  Fair,  got  posses- 
sion of  a  filly  there  from  a  pers.m  who  had  her  on  sale, 
saying  that  if  the  prosecutor  would  take  a  horse  he 
delivered  to  him  to  the  Cross  Keys  he  would  meet  him 
and  pay  the  money.  Tl.  prisoner  never  made  his 
appearance,  and  the  horse  left  was  good  for  notiiing.  It  was 
held,  that  as  the  prosecutor  parted  with  the  filly  because 
the  prisoner  promised  to  pay  him,  and  not  on  account  of 
any  of  the  false  pretences  charged,  the  prisoner  was 
entitled  to  an  acquittal  (.r). 

Where  W.  let  a  horse  on  hire  to  C,  who  fetched  the 
horse  every  morning  from  W.'s  stable  and  returned  it  after 
the  day's  work  was  done,  and  tlie  prisoner  went  to  C.  one 
day  just  as  the  day's  work  was  <lone  and  fraudn'-'iitly 
obtained  the  horse  by  saying,  falsely,  "  I  uve  come  for 
AV.'s  horse  ;  he  has  got  a  job  on  and  wants,  as  quickly  as 
possible  ;  "  and  the  same  evening  the  pris  ner  was  found 
three  miles  off  with  the  horse  by  a  constable,  to  whom  he 
stated  it  was  his  father's  horse  and  that  he  was  sent  to 
sell  it.  This  was  held  as  against  AV.  to  be  a  larcenv, 
though  as  against  C.  it  would  have  been  an  obtaining  by 
false  pretences  (jf). 


(0  Jlcr  \.  Pitman,  2  C.  i  T. 
423. 

(«)  Per  Coleridge,  .1.,  lieg.  v. 
Shej>j>ard,  9  C.  &  1'.  123. 


(j-)  Ilex  V.  Diilr,  7  r.ii  I'.  ;f52  ; 
Jl.  V.  Jlitrrpji,  1  Leach,  4<t7. 

(//)  lleij.  V.  ArndiiU,  80  L.  T. 
3V,  J  12  Cox,  C.  C.  o'JH,  C.  C.  H. 
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bJiin"?."''  "f ''«>«^^yinR  a  home  on  the  completion  of  n 

1.   5„f. '    1  l.''^  "''^^  ■«'•»>'  ^"  pursuance  of  an  intention 
clplete"?;)!  ''  P'"^'''^  "  ""^'""'««^'  *"«*  »he  felony  i" 
If  the  owner  does  not  consent  to  the  goods  beinc  taken 
to  1  '?^'';r"  ''^"  ''«  '^"'•R*""  ^«^  »'««"»  does  not  inteml 
in'  i  no  e?A^"*  "'T^'''  ««*  *'"""  '"*« '''«  possessbn 

at  the*tiirnf'l?r'"'"f  ^"''  '^*  '?"-^  ^^  «  ?«"•««»  '"tending 
at  tlie  t  me  of  hiring  to  appropriate  it,  and  it  was  accord 

ingly  taken  away  and  sold,  a  felony  was  comii  tTed  at  com 

mon  law.  because  the  owner  did  not  intendTo  rel  nndshT^ 

St'  V'^  *""f'  •'"^  ""'^  ♦'«  tempSry'po  s    ! 
sion    >).     So  where  the  prisoner  hired  a  horse  with  the 

SdTt  t:Zrr.  ''  *°  'r  °T  "-'  «ndXwa  'd 
onered  it  for  sale,  but  no  sale  took  place,  it  was  held 

nevertheless  that  he  was  guilty  of  larceny  (.  .     B^t  where 

a  horse  was  hired  for  a  particular  purpose  the  sdling  ilm 

after  that  purpose  was  accomplished  lid  not  constitute  a 

ir:ast"onii£'i"a?^'^-     ^"'^  ^liffieultieswhiSir^s: 
in  cases  of  this  nature  were  obviated  by  24  &  25  Vict 
e.  96,  8.  8.  by  which  the  fraudulent  appropriation  of 
proper  y    by    bailees  is    declared   to   be    iSy     and 
may  ^therefore   be    the  subject  of  an    indTctmint   fur 

If  goods  are  delivered  to  a  person  on  hire,  and  he  takes 
them  away  a«„„o/„,a«./,-.  he  i^s  guilty  of  larceny,  although 

proved  •l^r''r"  i  *^"\  ^^  ««^«  «•-  otherwise  is 
proved.  Ihus,  where  A.  hired  a  horse  and  mn  with  the 
ielonious  intention  of  converting  them  to  his  own  usl 

larcen'y  (I).  "«^«rtheless  that  he  w«s  guilty  of 

A  taking  with  the  bare  intent  to  use  coods   thoiirrl, 

ttrtclf ;:«' ut'  -.'3^.a  trespass  if  the  juir-:'siu2d 

persons  took  two  ,°''^''""1  '"^«»t'o»-     '^'^"8.  where  two 
persons  took  two  horses  from  a  stable,  rode  them  to  a 


(c)  Sec  Dickinson,  Q.  S.  220 
00  (iilberft  Case,  IMood.C.C. 
180. 

(*)  Iter  V.  Pear,  1  Loach.  T>2\  • 
llej-  V.  J^utch,  ibi.l.  2-A»  ;  iter  v 
Pratt,  1  Mood.  C.  0.  185. 

(<?)  i?.  V.  Jamon,  4  Cox,  C.  C. 


82  overruling  R.  v.Brooh,  8  C.  & 

(,fl)  Jfex  V.  £anJi»,  R.  &  R.  441. 
(?)  Itfff.  V.  JnnsoH,  4  Co.^,  C.   C 

\^.  a  r,  2y5. 
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place  nt  a  distance,  bikI  tlicre  left  tlieni,  procee.ling  on 
oot,  and  the  jurj'  found  that  they  took  the  horses  nierelv 
to  forward  them  on  their  journey,  and  not  to  make  any 
further  use  of  them,  tliis  was  held  not  to  be  a  hucenv  (/) 
And  if  a  person  stealinp  other  property  takes  a  horse,  not 
with  the  intent  to  steal  it,  but  ouly  to  yet  off  more  con- 
venient y  with  the  other  property  wliicli  he  has  stolen, 
sucli  takuif?  of  the  horse  is  nol  a  felony  (//). 

Where  a  man  is  found  in  i)osse8sion  of  a  thiiiff  after  a   l'o.^«lon  «ix 
lapse  ot  SIX  or  seven  months  from  the  time  wht-n  it  was  '""ntliH  after 
lost,  and  there  is  no  other  evidence  against  him  but  that   '"'"• 
possession,  he  ought  not  to  be  called  on  to  account  for  it 
llius,  where  a  mare,  which  had  been  lost  in  J:)ecember 
was  not  found  in  the  prisoner's  possession  till  the  Jmie  or 
Jul>'  following,  it  was  held  that  his  possession  was  not 
sufhciently  recent  to  put  him  on  his  defence  (/<). 


Becovery  of  Stolen  Honei 

Although  as  a  general  rule  the  purchaser  of  stolen  Sale  in  market 
goods  m  market  overt  acquires  a  title  to  them,  this  is  not  ^^e«- 
the  case  with  regard  to  stolen  horses.  For  a  purchaser 
gams  no  property  in  a  horse  which  has  been  stolen, 
unless  he  buys  it  in  a  fair  or  market  overt,  according  to 
the  directions  of  the  statutes  of  Philip  and  Mfliy  (j),  and 
Lhzabeth  (A).  '' 

By  the  statutes  of  Philip  and  Mary,  and  Elizabeth,  it  statutory 
IS  enacted,  that  ilie  horse  which  is  for  sale  shall  be  openly  '^gulations. 
exposed  in  the  time  of  such  fair  or  market,  for  one  whole 
hour  together,  between  ten  in  the  morning  and  sunset,  in 
the  public  place  used  for  such  sales,  and  not  in  any 
private  yard  or  stable ;  and  afterwards  brought  by  both 
the  vendor  and  vendee  to  the  bookkeeper  of  such  fair  or 
market ;  that  toll  be  paid  if  any  be  due,  and  if  not,  one 
penny  to  the  bookkeeper,  who  shall  enter  down  the  price, 
colour,  and  marks  of  the  horse,  with  the  names,  additions 
and  abode  of  the  vendee  and  vendor,  the  latter  bein" 
properly  attested  (/).  '^ 


(/)  lier  V.    Phillipi,  2  East, 
r.  C.  c.  10,  8.  «J8. 

_(y)  Bex  V.   Crump,  1   C.   4:   P. 
C58. 

(/»)  Per    Maule,    J.,     lUg.    v. 
CiH>i>er,  16  Jur.  750. 

CO  2  Ac  3  Ph.  &  M,  c.  7,  post, 
Appendix.    By  s.  22,  sub-s.  (2)  of 


the  Sale  ot  Gootls  Act,  IS'tS. 
nothing  in  that  section  sliall  affect 
the  law  relating  to  the  sale  of 
horsos, 

(A)  31  Eliz.  c.  12,  post,  Appendix. 
(/)  2  Ph.  A:  M.  c.  7,  and  31  Eliz. 
C.  12. 
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The  Bale  of  «  home  under  these  sUtutory  regiiUtions 
doe*  not  take  away  the  property  of  the  owner,  if  within 
8IX  months  after  the  horee  ih  stolen  he  puts  in  his  claim 
before  some  magistrate  where  the  horse  shall  be  found, 
and  within  forty  days  more  proves  it  to  be  his  property 
by  the  oath  of  two  witnesses,  and  tenders  to  the  persoii 
in  possession  such  price  as  he  bomi  fide  paid  for  him  in 
market  overt  (w). 

Unless,  however,  it  is  proved  that  the  horse  was  stolen 
a  magistrate  has  no  authority  to  restore  it ;  and,  there- 
fore, where  a  complaint  was  made  to  a  magistrate  by  A. 
the  owner,  that  hin  horse  had  been  stolen  by  B.,  without 
actual  proof  of  its  having  been  stolen,  it  was  held  that  an 
officer,  although  anned  with  a  warrant  against  B.,  was 
not  justified  under  the  81  Eliz.  c.  12,  s.  4,  in  taking  the 
horse  out  of  the  possession  of  the  bond  fide  purchaser 
from  B.  (w). 

Where  horses  or  other  stolen  goods  are  sold  out  of 
market  overt,  the  owner's  property  is  not  altered,  and  he 
may  take  them  wherever  he  finds  them  (o). 

We  have  seen  that  the  sale  of  h  stolen  horse,  even  in 
market  overt,  is  void  if  certain  statutory  regulations  have 
not  been  '>b8erved,  and  in  such  case  the  owner  does  not 
lose  his  property,  but  at  any  distance  of  time  may  seize 
or  bring  an  action  for  his  horse,  wherever  he  happens  to 
find  him  (o).  Hut,  in  a  case  (p)  in  which  no  evidence  was 
given  of  a  compliance  with  the  statutory  regulations,  a 
bond  fids  purchaser  of  a  horse  from  a  person  who  ha«l 
bought  it  .(as  the  second  jturchaser  knew)  at  a  fair,  with- 
out any  evidence  that  he  knew  that  it  was  obtained 
dishonestly,  although  it  had  been  purchased  on  credit, 


(//»)  31  Eliz.  c.  12,  8.  4  ;  Kel.  48. 
(«)  Jonffpk  T.  Adhhi»,  2  Stark.  X. 
P.  C.  76  ;  ll»  K.  a.  677. 


00  2  Bl,  Com.  440. 
f /')  y'oHh  V.  JaclitoH,  2  F.  &  F. 
198. 


Canadian  Caaea.— The  purchaser  at  public  auction  (not  in 
market  overt)  of  a  stolon  horse  obtains  no  title  thereto,  llnvman 
v.Ytel.h,,;/,  M.  T.  3  Vict.  (Dig.  Ont.  Case  I^w,  vol.  i.,  col.  23). 

10  the  same  effect  18  the  Quebec  case  of  Lungei'm  v.  McMillan, 

^C'.k'  L  ^•^•P^"^;  ^*  "  *"  ^  "o*®^'  however,  that  Art.  1489  of 
the  Quebec  civil  Code  provides  that  "  If  a  thing  lost  or  stolen  be 
bought  m  good  faith  in  a  fair  or  market,  or  at  a  public  sale,  or 
ftom  a  trader  dealing  m  similar  articles,  the  owner  cannot  reclaim 
It,  without  reimbursing  to  the  purchaser  the  price  he  has  paid  for 

,  -  T>  T  «  ^  ^^"'J'""  ^-  ^^*'''  ^^  ^-  J-  B-  a  3fi2 ;  Mallette  v.  Whyte, 
1  i  R.  J.  E.  Q.,  at  p.  482 ;  and  Guy  v.  "xah,  4  E.  L.  565. 
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mkI  not  pnitt  for,  wns  lieM  entitle«l  to  ninintain  trover 
iigaiiiRt  the  orif(iiiiil  owner  for  retHkiii|{  it. 

The  uiiiiH  of  Hhowiiig  thnt  the  foniiiilitieM  required  hy 
the  Btutiite  Imve  bei'ii  «)hMerve(l  lieM  on  tlu*  hnycr.  In 
Moran  v.  I'itt  (q)  the  defendant'H  niiiiv,  whirh'  he  had 
turned  out  in  a  public  park,  wus  found  out  of  tlie  park 
and  was  aold  at  public  auction  by  the  "  pinner  " ;  and 
after  an  into'-Mediate  sale  she  whh  sold  in  market  overt 
by  the  plain....  and  HubHequently  ttiken  pi>  eHsion  of  by 
the  defendant.  No  proof  was  ({iven  that  tlic  forinalitiea 
required  by  the  statute  had  been  complied  witli ;  and  the 
t'ourt  of  Queen's  Hencli,  in  the  absence  of  such  proof, 
declined  to  infer  that  such  fonnalities  had  been  observed, 
and  held  that  the  plaintiff  could  not  maintain  an  action 
for  the  mare  a(;ainst  the  defendant,  the  true  owner. 

It  has  been  held,  that  where  a  party  has  f(ood  reason  ' 
believe  that  his  horse  has  been  stolen,  he  cannot  maintain 
trorer  against  the  person  who  bought  it  of  the  supposed 
thief,  unless  he  has  done  everything  in  liis  |>ower  to  biing 
the  thief  to  justice  (»•)•  But  where  the  owner  of  the  stolen 
property  had  prosecuted  the  felon  to  conviction,  and  before 
that  time  had  given  notice  of  the  felon v  to  the  defendant, 
who  had  '>urchased  bomi  fide,  but  not  in  market  overt, 
and  the  defendant  after  such  notice  had  sohi  the  property  in 
market  overt,  it  was  held  that  the  owner  might  recover 
from  the  defendant  the  value  of  his  i)roperty  in  trorer  (»). 

Though  the  decisions  themselves  in  the  cases  of  Oiinsnu 
V.  Wo4mI full  and  l'eer\.  I luinphreif  have  not  been  expressly 
overruled,  yet  the  general  rule  upon  which  they  rest  can 
now  only  be  taken  with  some  modiKcations.  It  is  a  true 
principle,  that  where  a  criminal  and  consequently  an 
injurious  act  towards  the  public  has  been  committed, 
which  is  also  a  civil  injury  to  a  party,  that  party  shall  not 
be  permitted  to  seek  redress  for  the  civil  injury  to  the 
prejudice  of  public  justice,  and  to  waive  the  felony  (0- 
But  this  rule  of  public  policy  applies  only  to  proceedings 
between  the  plaintiff  and  the  felon  himself,  or  at  the  most 
the  felon  and  those  with  whom  he  must  be  sued  (h).  wnd 


Proof  of  c<>m« 
pliniice  with 
■tiktutc 


'tiile  that 
L.Ter  mutt 
flrsit  endea- 
vour t(»  brinj* 
t\K  thief  to 
juHtice. 


m 


To  be  taken 
with  moil itiva- 
tiun;. 


L.  T. 


Jc 


{>j)  42  L.  .1.,  Q.  B.  47  ;  28 
:.54  ;  21  W.  It.  o2.">. 

(/•)  Giiiitoti  V.  WoiitlfaU,  2  C 
r.  41. 

(»)  Peer  v.  Ifiim/t/ire>/.  2  A.  i:  E. 
*'J'>;  41  K.  K.  471. 

(I)  Althouf;h  this  is  the  rule,  it 
becomes  a  different  question  when 
we  have  to  consider  how  i^  is  to 


lie  enforced  :  per  rockburn,  t'.  .1.. 
Wells  \:  Ahrnhuiim,  L.  H.,  7  Q.  1!. 
i5.".4at  p.  .">7  ;  41  K.  J.,  y.  H.  30t!. 
(w)  Il7/i7«' V.  ,Sjietti,/iw,  IIHM.J: 
\V.  filiM.  tHMi.  per  Tolloik.  C.  H.  ;  ti7 
1(.  K.  7.53 ;  ,y (.//<•  V.  Atiini/i. «  I!.  Si  V. 
o.jl  ;  .SO  U.  It.  420;  .I/ar.'/t  v. 
Aeofhiff,  1  Uinp.  N.  ('.  liW;  37 
R.  R.  7j  ;  per  Crowdcr,    J.,  Lee 
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Where  tliu 

ItOtiiill  i* 

uKaiiMt  a 
thirii  iNtrtjr. 


Kviiiencc  of 
conrersion. 


Order  fur 
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Or  action  of 
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tliereforc  it  in  not  npplicable  where  tlie  nction  ii  ngnintt  « 
tliiiil  iHiity,  who  in  iiiiioceiit  of  the  felony. 

ThiiB,  it  WHH  hehl  that  mi  action  of  tioier  r-'n  niiiintain* 
able  t«)  rei-ovtr  the  vnhie  of  rooiIh  which  had  been  Ht..len 
from  the  i.hiintiff,  and  which  tlie  defendant  had  innocently 
jMirchawd,  although  no  Hteps  had  bfen  taken  to  brinff 
the  thief  to  jUHtice  («•).     Thna,  too,  in  a  ca»e  where  A. 
had  iKumjule  i»urcha»ed  a  stolen  horse  at  a  public  auction 
(not  bei»in  a  market  overt),  and  had  aent  it  for  aale  to  n 
lepoHitor.v  for  horsea  kept  by  H.,  and  there  it  wag  found 
by  the  owner,  who  demanded  it  of  B.  in  the  presence  »)f 
A.,  and  B.  refnstd  to  jjive  it  up  without  the  authority  of 
A. ;  it  WH8  held,  in  an  action  of  trorer  af^ainat  A.  andB., 
that  in  this  case  it  was  necessary  in  the  fii-st  instance  to 
l>ro8ecute  the  felon,  and  that  there  wbh  sufficient  evidence 
of  a  joint  ccnvei-sion  ;  inasmuch  as,  thouKh  a  senant  or 
agent,   who  has    received    goods    from  his    master  or 
pnncipal,  may,  on  the  demand  made  by  the  true  owner 
of  the  goods,  give  a  qualified  refusal  to  deliver  them  up, 
without  being  liable  to  an  action  o*"  trorer ;  yet  when  a 
bailee  sets  up  or  relies  upon  tho  title  of  his  baibi,  in 
answer  to  such  demand,  his  refusal  is  t    .'.euce  of  a 
conversion  by  him  (j). 

If  goods  be  Htolen  from  any  common  person,  and  he 
prosecutes  the  offender  to  conviction,  he  will  be  entitled 
under  24  &,  25  Vict.  c.  96,  s.  100  (ij),  to  an  order  of 
restitution  from  the  Court  before  wliom  the  trial  took 
place,  and  this  notwithstanding  any  intervening  sale  in 
market  overt  (z). 

Or  the  goods  may  be  recoveret'  in  trorer  from  the 
purchaser  of  them  in  market  oveiv,  on  a  conversion  by 
bim  subsequent  to  the  conviction  of  the  felon,  without 
any  order  for  restitution  having  been  made.  For  tlip 
effect  of  24  &  25  Vict.  c.  96,  s.  100 (^),  is  to  revest  the 
property  in  stolen  goods  in  the  original  owner  upon  con- 
viction of  the  felou  (a). 

Tlie  bond  fide  purchaser  of  stolen  beasts  sold  in  market 
overt  cannot,  in  answer  to  a  claim  for  them  by  the 
original  owner  after  the  conviction  of  the  thief,  counter- 
claim for  the  cost  of  Cheir  keep  while  the  beasts  were  in  his 


V.  ;  ,/yM,  IV  C  n.  tio2;  and  sec 
O/ihiirn  V.  Oillett,  L.  H.,  8.  Ex.  88 : 
44  L.  J..  Ex.  53. 

(.«')  ly/iife  V.  !gi)fttiaue,  13  M.  4- 
W.  «03  :  67  H.  R,  7r>3. ' 

(-r)  Lee  V.  Baije»,  18  C.  B  099. 


(.//)  Taken  from  7  ic  8  Geo.  4, 
c.  2!i,  8.  57. 

(f)  a.stfi.  Com.  14th  «l.  111. 

(«)  ScattergiHid  v.  Sijhetter,  19 
L.  J.,  g.  B.  447. 
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poHMHHioii,  for  tli»'.v  were  Iuh  own  property  until,  oii  the 
conviction,  the  p.operty  reveate.l  in  tlie  on^innl  own.-r  (6). 
IhisenHctnient  applies  t(»  cases  of  falsi!  pr.  t.  n.es  as 
well  as  felony,  an<l  the  fact  that  the  prisoner  parted  with 
the  Kooils  to  a  /«/«<«  /„/«•  pawnee  will  not  ilitMiititle  the 
ori>.'nial  owner  to  the  restitution  of  the  ^otuia  (,).  It  also 
applies  to  property  received  hy  a  p..rson  knowini?  it  to 
have  heen  Htolen  or  ohtained  hv  false  pretenc-s.  The 
order  of  restitution  is  strictly  limited  to  property  idontitied 
ttt  the  tnal  as  b.  inf,'  the  subject  of  the  churtje  :  it  does  not, 
therefore,  extend  to  property  in  the  possesnion  of  innocent 
t  nrd  persons,  which  was  not  produced  and  identitied  at 
the  trial  as  beuiR  the  subject  of  the  indictment  {//). 

Where  stolen  cattle  were  sold  in  market  overt  at  about 
10  o  clock  in  the  morning,  and  later  on  in  the  day  resol.l 
ilke^yl8e  in  market  overt,  both  purchases  beinu  l>on<i  fid,-  it 
was  held  that,  upon  the  conviction  of  the  thief,  the  judce 
liad  jurisdiction  at  the  trial  to  onler  restitution  to  the 
rightful  owner  {e). 

And  by  the  80  &  81  Vict.  e.  85,  g.  9,  provision  is  made 
ui)oii  conviction  of  the  thief  and  restitution  oi  the  goods, 
lor  the  payment  to  an  innocent  purchaser  from  the  thief' 
out  of  any  moneys  taken  from  the  thief  ,)n  his  appi,- 
liension,  of  the  price  such  purchaser  has  paid  for  the 
stolen  goods. 

Under  2   k   3   Vict.  c.   71,   the   metropolitan   i.olice  <)nier..f 
magistrates  have  power  to  ordei  that  anv  goods  stolen  or  '"""' 
Irauduleiitly  obtained  b>  delivered  up  to'the  owner  (/). 

An   action   of   replerin   may   '      maintained   for   any 
unlawful  taking  of  goods,  as  upon  a  mistaken  charge  .if 
le  ony,  and  is  not  confined  to  the  case  of  goods  distrained, 
ihus,  where  there  was  a  dispute  between  the  defendant  L. 
and  the  plamtifl-  as  to  the  ownership  of  a  horse,  one  H. 
Having  obtained  possession  of  it  at  the  plaintitl's  re.iuest. 
was  charged  i.y  \..  with  stealing  it.     The  defendant  C. 
was  a  policeman,  and  the  charge  having  been  made  to 
nm,  he   apprehended    H.   and    took   i)ossession    ..f  the 
liorse.     Ihe  charge  of  felony  was  afterwards  dismissed  by 
the  police  magistrate,  but  the  defendant  V.  was  ordered 
to  give  up  the  horse  to  the  defendant  L.     'i'he  plaintiff 

«'.('.  r.'.U  ;  It,,/.  V.  Smith,   \>   C.x 

f.  ('.  .v.tr. 

{<•)  It'll .  \.U,<,-an,i\  U.  K. ,c.  L. 
2:M,  V.  C.  It 
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,(*),»'•'//"■'•  V.  M„tf/,e,r„.  ,S 
y.  H.  I>.  10!»;  .-,1  L.  J.  (1  n  2i:\- 
4ii  L.  T.  i.l.-, ;  :w\v.K.:m. ' 

<•  c.i'ii!'  '■• ''''"""■''^''•.  11   C"s, 

(rf)  Jteif.  T.  auldmlth,  12  Cox, 
O. 
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brought  an  action  of  replevin  against  the  defen(]ants  C. 
and  L.  for  taking  and  detaining  his,  the  plaintiff's,  horse, 
and  it  was  held  that,  though  unusual  in  such  a  case,  the 
action  was  niaintainahle  (g). 

It  was  held  by  Wightnian,  J.,  in  the  case  of  R,  v. 
Haigli  (h),  that  a  person  who  was  employed  to  take  a 
horse  to  a  particular  place,  and  sold  it  on  the  way,  was 
rightly  indicted  under  s.  2  of  the  Fraudulent  Trustees 
Act  of  1857  (20  &  21  Vict.  c.  54),  which  section,  though 
repealed  together  with  the  rest  of  the  Act  by  24  k  25 
Vict.  c.  95,  has  been  re-en  cted  and  extended  by  24  &  25 
Vict  c.  96,  8.  76. 


(?)  Mellor  V, 
709. 


Leather,  17  Jur. 


(/t)  Liverpool    Winter 
IX'c.  ],  1857. 
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CHAPTER  IV. 

WHAT   mSEASES  OR   BAI>  HAllITS   COXSTITCTE    ITXSOf NOXESS 

AX1>    VICE. 

TTnaoondness  and  Vice. 

Ix  buying  and  selling  horses,  it  is  of  the  ntmost  import-   Present  state 
ance  to  ascertain  what  constitutes  iiiisouudncss,  and  what  «'*  "'^''»«- 
mbits  are  to  be  considered  rices.     Until  comparativelv 
lately  there  had  been  mucli  perplexity  on  these  points'- 
no  correct  rule  as  to  unsoundness  has  been  laid  down' 
and  a  ditterence  of  opinion  existed  amonL'  the  Judires 
whether   or   not   a   temporary   disease   was,   durin-'   its 
existence,  a  breach  of  a  warranty  of  soundness.  "^Tlie 
aw  on  these  subjects  has  been  in  a  great  measure  settled 
by  the  Judges  of  the  Court  of  Exchequer,  where  I'arke   J  5 
laid  down  a  rule  with  regard  to  ini8o,in,hies8,  by  which" 
so  far  as  the  nature  of  the  subject  will  admit,  ail  future 
cases  will  be  goyerned,  it  being  the  result  of  the  delibe- 
rate consideration  of  the  Court  (a).     The  same  learned 
Judge  also m  another  case  expressed  an  opinion  as  t(, 
what  constitutes  a  rice  (h),  and  keeping  this  in  yi,nv    a 
correct  estii. .ate  may  be  formed  of  what  will  be  considered 
a  breach  of  a  wnrranty  of  "  freedom  from  vice." 

It  IS  a  difficult  matter  without  the  use  of  negatives  to 
explain  fully  and  briefly,  the  meaning  of  the  word 
smind.  as  applied  to  horses.  Best,  C.  J..  i„  the  case 
1  ^  1  ^-  Osborne  {c),  held  that  "  soun<l  "  meant  perfect. 
In  Kumi  y.  B,m,ard(d),  Parke,  13.,  said,  "The  word 
soun<)  means  what  it  expresses,  namely,  that  the 
animal  IS  «o«,u^  „nd  free  from  disease  at  the  time  he  is 
warranted.       And  in  the  same  case  Alderson,  13.,  said 


Definition  of 

<inin<lne»s. 


{<()  Kiilihll  V.  /lunitiril.  i»  JI  Jt 
W.  (i7() ;  (id  1{.  K.  K.57  :  C.afr.  v. 
Stephen.':  2  M.  &  Kob.  l.-,7  ;  62 
K  K.  78-..  '!•!»■!«■  oa«es  h.ive  (.ecu 
followcl  in  Amerlcii  in  Kurnegay 
V.  Wlute,  10  A1.1.  2.V, ;  Itoberti  v 
Jenkiiia,   1  Foster   (N.     H.)    IKi; 


'Ihoiiipxnn  v.  nevtriinil,  2:i  Ark.  7:f(i 
(/')  Srholelii'ld  V.  U„hh,  2  M.  A: 
Kob.  21(1 :  (i2  1{.  H.  7'M. 

(r)  ]i,ft   V.    (hlMinie,    H.   Jc    .M. 
290. 

('/)  K'lthhU  V.  Uii,i),ir(1,  !•  M.  t 
W.  (i70  ;  (iO  K.  U.  J<.57. 
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Eule  as  to 
unsoundness. 


"  The  word  '  sound  '  nieniis  sound  ;  iind  the  only  qualifi- 
cation  of  which  it  is  susceptible  arises  from  tlie  purpose 
for  wliich  the  warranty  is  fjiven." 
A  sound  horse.       "We  may  define  a  horse  to  be  "  Sound  "  when  he  is  free 
from  disease,  either  of  a  temporary  or  permanent  nature. 

The  rule  as  to  nnsoundness  is,  that  if,  at  the  time  of 
sale,  ihe  horse  has  any  disease,  which  either  actually 
does  diminish  the  natural  usefulness  of  the  animal,  so  as 
to  make  him  less  capable  of  work  »>f  any  description ;  or 
%vhich,  in  its  ordinary  progress,  will  diminish  the  natural 
usefulness  of  the  animal ;  or  if  the  horse  has,  either  from 
disease  (whether  such  disease  be  congenital  or  arises  sub- 
sequently to  its  birth),  or  from  accident  (e),  undergone  any 
alteration  of  structure,  that  either  actually  does  at  the  time, 
or  in  its  ordinary  effects  will,  diminish  the  natural  useful- 
ness of  the  horse,  such  a  horse  is  unsound  {f).  When  t'  e 
Court  of  Exchequer  laid  down  the  rule  as  to  unsoundne.i.s, 
Alderson,  B.,  on  this  point  said,  "  It  is,  h'^wever,  right  to 
make  to  the  definition  of  unsoundness  addition  my 

brother  Parke  has  made,  namely,  that  thu  disqualification 
for  work  may  arise  either  from  disease  or  accident "  ((f). 

The  term  "  practically  sound  "  is  one  very  nmch  em- 
ployed by  veterinary  surgeons  when  examining  horses  as 
to  soundness.  The  jirefixes  "  practically  "  or  "  usefully  " 
have  not  any  legal  value  in  relation  to  soundness,  but  such 
are  used  by  Veterinarians,  as  a  matter  of  convenience  for 


The  term 
"  practically 
sound." 


(«)  Ilolyditij  V.  JforgiiH.  28  L.  J., 
Q.  B.  '.t. 

(/•)  Per  Parke.  15..  Ki/hMl  v. 
Burnaiil,  '.»  M.  &  W.  C.TO  :  60  U.  II. 


8.57  ;   Coot,'*  v.  Sti'phem,  2  M.  ic 
llob.  137  :  62  R.  U.  785. 

0/)  KithMl  V.  JiiiiHard,  9  M.  & 
W.  671  ;  60  U.  R.  8.57. 


Diseased 
horse. 


Canadian  Cases.— Section  ;{8  of  chapter  75  of  E.  S.  C,  IQOO, 
declares  that  "  Every  i)erson  who  sells  or  disposes  of,  or  puts  off, 
or  offers  or  exposes  for  sale,  or  attempts  to  dispose  of  or  put  off 
uny  animal  infected  with  or  labourin}!:  under  any  infectious  or 
contagious  disease,  or  the  meat,  skin,  hide,  honis,  hoofs  or  other 
parts  of  ail  animal  infected  with  or  labouring  under  any  infectious 
or  contagious  disease  at  the  time  of  its  death,  whether  such  person 
is  the  owner  of  the  animal,  or  of  such  meat,  skin,  hide,  norns, 
hoofs  or  other  parts  of  such  an  animal,  or  not,  shall,  for  every  such 
offence,  incur  a  penalty  not  exceeding  two  hundred  dollars." 

Knowledge  on  the  part  of  the  seller  that  the  animals  sold  by  him 
were  affected  with  a  contagious  disease  is  not  essential  to  the 
offence  declared  by  s.  38  of  the  Animal  Contagious  Diseases  Act, 
E.  S.  C,  1906,  chap.  75.  Hex  v.  J'erms,9  Can.  Cr.  Cas.  3«4.  See 
the  Animal  Diseases  Acts  in  the  Appendix  of  Canadian  Statutes. 

"Tic"  or  "rot"  is  a  defect  which  enables  the  vendee  after 
discovering  it  to  rescind  the  contract.  Ducharme  v.  Charest,  Q.  E. 
23  8.  C.  82. 
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pnr))08e  of  advisiiifj  a  client  to  purcliasp  a  liorsp, 
tlmt  will,  in  the  opinion  of  the  examiner,  perform  its 
work  as  satisfactorily  as  one  that  is  ahaolntchi  free  from 
disease,  or  apparentlif  so,  at  the  time  of  examination. 

A  considerable  percentage  of  horses  bronght  to  vete- 
rinary surgeons  for  examination  as  to  soundness  does  not, 
on  critical  examination,  conform  to  the  word  "  sound," 
as  defined  in  a  legal  sense,  nevertheless  such  animals 
jnay  prove  of  equal  utility.  The  use  of  tlie  ])refixes 
"  i)ractical!y  "  or  "  usefully"  is  not  free  from  objection, 
and  the  adoption  of  such  occasionally  gives  rise  to 
dissatisfaction  on  the  part  of  t)ie  buyer. 

It  would  be  opening  far  too  widely  a  door  to  disputa- 
tion and  endless  wrangling  if  veterinary  surgeons  and 
purchasers  of  horses  were  to  regard  dejects  of  viwijhrmn- 
<fV>»  as  constituting  unsoundr  ss,  yet  tlie  rule  regarding 
the  Jatter  is  frequently  given  a  wide  interpretation. 

Almost  all  veterinarians  have  horses  brought  to  them 
for  examination  re  soundness,  the  conformation  of  which 
may  be  far  from  satisfactory,  yet  are  unable  to  cortity 
tiiat  sucli  are  unsound,  at  the  same  time  being  aware  that 
the  i)hy8ical  defect  predisposes  the  animal  to  become 
unsound  at  some  future  date. 

The  buyer  can  discern,  or  ought  to  know,  whethei  the 
form  ()f  the  horse  is  that  wliich  will  render  him  likely 
to  suit  his  purpose,  and  he  should  try  him  sufficiently  to 
ascertain  his  natural  strength,  endurance  and  manner  of 
going,  etc.  (/<). 

'J'he  following  is  a  most  im|M/?-tant  case  on  minoitndness  Important 
in  animals: — An  action  of  a.:'nnpsit  was  brought  on  the  ''ccisiou  as  to 
warranty  of  three  bullocks,  and  under  the  direction  of  ""*°"''^"e^^- 
Erskine,  J.,   at  the  tri.il,  a  verdict  was  found  for   the 
plaintiff.     In  refusing  a  rule  for  a  new  trial,  Parke,  1'.., 
said,  "  The  rule  I  laid  down  in  Coate^  v.  Sfephi'iis(i)  is 
correctly  reported,  that  is  the  rule  I  have  always  adopted 
and  acted  on  in  cases  of  onsoiindness :  althoiigli,  in  so 
doing,  I  differ  from  the  contrary  doctrine  laid  down  by 
my  brother  Coleridge  in  Balden  v.  Brofjden  (/,)  :— 

"  I  think  the  word  *  sound  '  means  what  it  expresses, 
namely,  that  the  animal  is  sonnd  and  free  from  disease 
at   the   time   he   is    warranted    sound.     If,    indeed,  the 

(A)  I,ih.  U.  K.    "The    Hursc,"  '•  I'.ulc  as  t..   rii;oniKiiic.->,"  ante, 

*»*''•  p.  <is. 

(0  Coato  V.  Stppho,,^.  2  JI.  i;  (k)  J{„l,h',i  V.  lirxntU,!.  2  >!.  i 

Rob.  137  ;  t!2  K.  R.  78.J  :  iiml  see  Rcb.  IIH. 
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disease  were  not  of  a  imture  to  impede  the  natural 
usefulness  of  the  aniniiil  for  the  purpose  for  wliich  lie  is 
used,  as,  for  instiiuce,  if  a  horse  liad  a  slU/ht  jninple  on 
his  skin,  it  would  not  amount  to  unstnindncsa  ;  hut  eveji 
if  such  a  thing  as  a  pimple  were  on  some  part  of  the 
body  wliere  it  mi;.'ht  liave  tlmt  t'flect,  ns,  for  instance,  on 
a  part  which  wouhl  prevent  the  putting  a  saddle  or  bridle 
on  the  aninnd,  it  would  he  ditterent." 

"  An  argument  has,  Iiowever,  been  adduced  from  the 
sliglitness  of  tlje  disease  and  the  facility  of  cure ;  but  if 
we  oiicc  ht  in  considerations  of  that  liind,  where  are  we 
to  (haw  tlie  line?  A  horse  may  have  a  cold  wliich  maybe 
cured  in  a  day;  or  a  fever,  which  may  be  cured  in  a 
week  or  a  month  ;  and  it  wt)uld  he  ditlicult  to  say  where 
to  stop.  Of  course,  if  the  disease  lie  sl'Kjht,  the  nnaoniul- 
ness  is  proportionably  so,  and  so  also  ouglit  to  be  the 
ihiiiiaiiex  :  and  if  they  weie  very  inconsiderable,  tlie  judge 
miglit  still  certify  under  the  statute  of  J]lizp''eth  to  deprive 
the  plaintiff  of  costs." 

'  liut  on  the  question  of  law,  I  think  the  direction  of 
the  judge  in  this  case  was  perfectly  conect,  and  that  this 
verdict  ought  not  to  be  disturbed.  Were  this  matter 
presented  to  us  now  for  tlie  first  time,  we  might  deem  it 
jiroj  er  to  grant  a  rule,  but  the  matter  has  been,  we 
think,  settled  by  previous  cases  :  and  the  opinion  which 
we  now  express  is  the  result  of  deliberate  consideration." 

Aldeison,  B.,  was  of  the  same  opinion,  saying,  "  The 
word  '  sound  '  means  soiiml,  and  the  only  qualification  of 
which  it  is  susceptible  arises  from  the  purpose  foi-  which 
the  warranty  is  given.  If,  for  instance,  a  horse  is  pur- 
chased to  be  used  in  a  given  way,  the  word  '  sound  ' 
means  that  the  animal  is  useiuj  for  tliat  purpose ;  and 
'uns.mnd'  means  that  he,  at  the  time,  is  affected  with 
something  which  will  have  the  effect  of  impeding  that 
use.  If  the  disease  be  one  easily  cured,  that  will  only 
go  in  iiiitination  of  damages.  It  is,  however,  right  to 
niiike  to  the  definition  of  unsoundness  the  addition  my 
brother  I'arkc  has  made,  namely,  that  the  disqualification 
for  work  may  arise  either  from  disease  or  areident ;  and 
the  doctrine  laid  down  by  him  on  this  subject,  both 
to-day  and  in  the  case  of  Cuahs  v.  Stephens  (I),  is  not 
new  law;  it  is  to  be  found  re.-ognised  by  Lord  Ellen- 
borough  and  other  judges  in  a  series  of  cases  "  (in). 

(/)   roiite-i   V.    Sti-pheitf,   2  M.  4:  {;;;)  KillMl  v.  JliiriKird,  'J  M.  & 

Hub.  l.>7  ;  <;2  li.  K.  TS."..  AV.  670 ;  tin  1{.  R.  857. 
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The  rule  as  to  itnsoumlnest  applies  to  oases  of  disease  Ttmporaiy 
and  accident,  which  from  their  nature  are  only  tempo-  '  '**-'"*'^*' 
rary,  it  not  being  necessary  that  the  iXmrvA^r  should  be 
permanent  or  incurable.  And  this  is  laid  down  as  law 
by  Lord  EUenborough  in  Elton  v.  Jiroiidiii  (n)  and  Elton 
V.  Jordan  (o) ;  also  by  Parke,  B.,  in  Coatca  v.  Stephens  (p), 
and  by  the  Court  of  Kxcliequer  in  Kiildillv.  Hiiniard  (7), 
although  Coleridge,  J.,  ju  liolden  v.  Broijdcn  (r)  was  of  a 
difl'erent  opinion. 

A  rice  is  a  bad  habit,  and  a  bad  habit  to  constitute  a  Itnle  ii«  to 
rice  must  eitlier  be  sh<jwn  in  the  temi)er  of  the  horse,  so  ^'•■'^■■ 
ns   to   make   him    dangerous,    or   diminish   his   natural 
usefulness ;    or  it  must  be   a   habit  decidedly  injurious 
to  his  health  («). 

The  mumlucss  or  utisoundncss  of  a  horse  is  a  question  H^wun 
peculiarly  fit  for  the  consideration  of  a  jury,  and  the 
Court  will  not  set  aside  a  verdict  on  account  of  there 
being  a  preponderance  of  evidence  the  other  way  (0  ;  and 
they  should  consider  whether  the  effect  said  to  proceed 
from  the  alleged  unsoundness  is  such  an  effect  as  in  the 
eye  of  the  law  renders  a  horse  unsound.  It  is  also  a 
question  for  them  whether  a  horse  warranted  sound  was 
at  the  time  of  delivery  lendered  unfit  for  immediate  use 
to  an  ordinary  person  on  account  of  some  disease  («). 

And  in  case  of  rice  thej'  should  consider  whetlicr  the 
effect  alleged  to  proceed  from  a  certain  habit  is  such  an 
effect  as  the  law  holds  to  be  a  vice  in  a  horse. 


soundness  or 
vice  shtiuld 
be  lift  to 
ajiiiy. 


Diseases,  Defects  or  Alterations  in  Structure,  and  Bad 
Habits. 

W^e  shall  now  consider,  in  alphabeticiil  unler,  as  the 
most  convenient  method,  the  various  diseases,  defects  or 
alterations  in  structure,  and  bad  habits,  to  which  the 
horse  is  liable ;  and  witii  the  assistance  of  decided  cases, 
and  guided  by  the  lules  wliicli  have  been  laid  down  by 
the  Courts,  an  aUcmpt  will  be  made  to  fix  in  each  instance 

(*)  Sr/i,il-fif!tl  V.  J{,M.  2  M.  A: 
Ui.b.  2I11;  &2  It.  K.  7'Ji  ;  and  si'c 
( 'iil)-V)itinjr,  ii'ist. 

(t)  Lfirl.-  V.  I'lalw,  7  Taunt. 
].-.;{:  2  Maisli.  i;;  :  17  It.  1!.  27.); 
per  I'.itlcsou.  i  .  /tiiiilix  V.  J.air- 
irnce.  11  Ad.  A;  K.  ;»2ti  ;  ".2  11.  K. 

(«)  See  S.ulillo-galls,  iMisr  :  and 
Aimlfij  V.  JiriHcit.  there  cited. 


(ii)  KUiia   V.  llnujilfii,   4   t'u 
2S1. 

(li)  Kltiin  V.  Jiinliiri,  1  Stalk.  X. 
r.  C.  127;  18  K.  U.  7:.4. 

(/()  (Diitrs  \.  S'fipliriiK,   2   V     ^ 
Kob.  1.-.7  ;  ti2  It.  It.  78:). 

(q^  Al   rhil  V.  Jiiirmii-il.  '.»  M.   4: 
W.  Ii7ii;  CO  K.  K.  8:)7. 
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Hacking, 
gibbing,  ami 
setting. 


Biting  and 
savaging. 

Blindness. 


which  of  these  does,  or  does  not,  amount  to  an  vnsotmd. 
neas  or  a  rice.  Sur-h  conchisions,  however,  unless  founded 
on  decided  casts,  are  merely  stated  as  opinions  formed 
by  the  apidication  of  the  rules  already  mentioned ;  and 
from  the  difficulty  there  often  is  in  ascertaining  where 
soumhifsa  ends  and  itmoiinthicgs  hepiis,  people  in  doubtful 
cases  must  necessarily  he  guided  in  n  gieat  measure  hv 
circumstances. 

Backimj,  f/ihlinff,  and  setthif/  are  closely  allied,  and  are 
generally  the  result  of  bad  breaking,  at'  the  time  when 
the  horse  is  rirst  put  to  the  collar,  and  refuses  to  start. 
>\  hen  the  habit  becomes  confirmed,  the  horse  swerves 
gibs,  backs,  or  refuses  to  move  (x).  It  is  dangerous,  and 
diminishes  a  horse's  natural  usefulness,  constituting  a 
breach  of  a  warranty  of  freedom  from  rice.  In  an 
American  case,  where  these  vices  were  proved  to  have 
appeared  in  a  horse  on  trial,  three  or  four  days  after 
purchase,  this  was  held  to  be  evidence  that  they  existed 
at  the  time  of  purchase  (y). 

A  distinction  must  be  drawn  beween  rice  and  mere 
force  of  habit.  The  writer  has  known  horses  that  have 
been  absolutely  useless  to  their  new  owners,  through 
refusing  to  work,  etc.,  owing  to  somn  arrangement  per- 
taining to  the  harness,  or  liarnessing. 

For  instance,  a  country  grocer  bought  a  horse  at  a 
country  fair  that  refused  to  draw  when  harnessed,  and 
continued  to  do  so,  until  the  owner  disposed  of  him  at  a 
sacrifice.  The  new  owner  sought  his  previous  history 
and  ascertained  that  the  animal  had  always  been  driven  iii 
an  "  open  "  bridle. 

The  adoption  of  this  plan  brought  the  horse  to  be  as 
good  a  worker  as  any  other  horse,  much  to  the  dismay  of 
the  grocer. 

Again,  some  horses  will  only  run  in  "  double  "  harness. 


when  driven  either  on  the  "off" 


or  "  near  "  side  of  the 


pole,  according  to  the  side  upon  which  they  have  been 
accustomed  to. 

Bitiiif)  and  sarar/iiiff  constitute  rice. 

The  crmtalline  lens  is  frequently  the  seat  of  disease  of 
the  horse  s  eye;  it  is  so  called  from  its  resemblance  to 
a  piece  of  crystal,  or  transi)arent  glass,  and  on  it  all 
the   important  uses    of  the   eye   mainly  depend.     It  is 
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transparent  nnd  elliptical,  roure-r  on  each  side,  but  tliere 
is  more  convexity  on  tlie  inner  than  on  the  outer  side. 
It  is  inclosed  in  a  delicate  transjmrent  capsule,  and  is 
situated  between  the  aqiicoun  and  the  vhreoua  humours, 
being  received  within  a  hollow  in  the  latter,  with  which  it 
exactly  corresponds.  It  has,  from  its  density  and  its 
double  convexity,  the  chief  concern  in  conveying  the  rays  of 
light  which  pass  through  the  jjupil  to  the  retina,  or  inner 
lining  of  the  eyeball.  The  lens  is  sometimes  all'ected, 
and  either  its  capmile  becomes  cloitili/  (imperfectly  trans- 
mitting the  light),  or  the  suhstancc  of  the  lena  becomes 
opaque,  botii  of  which  constitute  cataract. 

Cataract  is  a  disease  in  which  the  crystalline  lens,  its  tutaract. 
capsular  investment,  or  both,  are  implicated  in  the  patho- 
logical process.  Cataract  is  connnon  enough  in  the 
horse,  and  a  frequent  cause  of  defective  vision.  It  is 
permanent  and  incurable,  giving  rise  to  either  partuil  or 
complete  blindness. 

There  are  several  varieties  of  cataract,  arising  from 
different  causes,  and  it  is  necessary  to  bear  this  in  mind, 
because  litigation  very  often  arises  through  this  as  a  cause 
of  defective  vision. 

Senile  cataract  is  that  form,  arising  through  old  age, 
commonly  seen  in  ohl  worn-out  horses.  It  comes  on 
gradually,  and  may  attect  one  or  both  eyes. 

Secomlarif  cataract  follow  s  iritis  and  speciHc  ophthulmia. 

Traumatic  cataract  arises  wlien  the  h-ns  tapsule  has 
been  wounded  by  some  penetrating  instrument. 

Concug»ion  cataract  is  due  to  a  blow  on  the  eye,  such 
as  may  be  produced  by  the  butt-end  of  a  whip,  etc. 
Obviously  then,  cataract  arises  thvough  variable  causes, 
but  in  traumatic  cataract  the  wliole  lens  is  generally 
opaque,  whereas  in  the  concussion  form  it  is  more  of  a 
spotted  character.  Uotli  these  forms  may  spring  into 
existence  witliin  a  few  hours,  and  are  usually  accompanied 
by  inflammation  of  the  iris  (iritis).  All  forms  of  cataract 
constitute  unsoundness. 

The  ophthalmoscope  constitutes  the  most  reliable 
method  of  detecting  cataract,  but  the  pupil  requires 
dilating  witli  atropine  in  order  to  see  the  cataract 
properly  ;  likewise  the  examiner  must  have  experience 
and  patience  in  the  use  of  this  instrument. 

The  catoptric  or  candle  test  is  connnonly  employed. 
The  eye  is  illuminated  with  a  lighted  candle,  by  placing 
the  animal  in  a  darkened  stable.     In  a  healthy  eye  three 
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tliu  cornea 
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images  of  the  flann-  ai.  :.een,  two  being  upriglit  and  the 
third  one  inverted.  ^  .'it  two  first-named  move  in  the  direc- 
tion «)|"  the  flame,  wliereas  tlie  latter  <loeH  so  in  un  opposite 
direction,  and  if  the  lens  is  disen  .s  either  absent  or 

else  iiidistinfll.v  seen.     Some  c  .,  me  ev  ndvanced  as 

to  be  observable  with  very  supeiiiciiil  exiimiimtion.  The 
c-onverse  of  this  stnteimnt  is  equally  r  plicable,  hence  the 
reason  why  professional  opinions  are  so  often  at  variance. 

Altliough  the  disease  may  not  liave  proceeded  to  blind- 
ness, yet  if  there  be  the  slightest  cloudiness  of  the  lens, 
either  diffused,  or  in  the  lorin  of  a  minute  spot  in  the 
«'entre,  with  or  without  lines  radiating  from  that  spot, 
the  horse  must  be  condemned. 

That  iHjtam Illation  of  the  eye  of  the  horse,  which  usually 
terminates  in  ItUmliieas  of  one  or  both  eyes,  has  the 
peculiar  character  oi  disapiuaiing  and  remitting,  for  a  time, 
once  or  twice,  or  thrice,  before  it  fully  runs  its  course. 
The  eye,  after  an  attack  of  intliimination,  regains  so 
nearly  its  former  natural  brilliancy,  that  a  man  well 
Hccjuainted  with  horses  will  not  always  recognise  the 
traces  of  former  disease.  After  a  time,  however,  the 
inflammation  returns,  and  the  result  is  blin(hiess(.»). 

UVmbii'ss  is  undoubtedly  an  iinsoumhuga ;  but  to 
constitute  a  breach  of  warranty  in  cases  of  domline»a  of 
the  eye,  opacifi/  of  the  cornea,  or  oimitij  of  the  lens  (cataract), 
after  the  sale,  there  must  either  be  proof  of  an  attack  of 
inflammation  before  sale,  or  veterinary  surgeons  must  be 
produced  who  will  distinctly  state  that,  from  the  appear- 
ance of  the  eye,  there  mii»t  hare  been  inflammation  before 
or  at  the  time  of  sale.     The  following  case  is  in  point : — 

A  horse  was  bought  by  the  plaintiff  in  April,  warranted 
sound  and  quiet.  He  was  sent  on  the  18th  of  June  to 
be  exaniiiietl  by  a  veterinary  surgeon,  who  detected  an 
"  opaciti/ofthe  crystalline  lens"  in  the  near  eye,  and  pro- 
nounced it  his  deciiied  opinion  that  the  defect  must  have 
been  of  hnig  standing,  and  that  in  fact  it  was  chronic.  It 
might  have  been  produced  in  six  montlis,  and  it  was  a 
sort  of  thing  wliich  few  dealers  would  have  been  likely  to 
find  out.  Another  veterinary  surgeon  had  examined  the 
horse,  and  did  not  see  the  defect,  but  could  not  swear 
tliat  it  did  not  then  exist.  On  tiiis  evidence  a  verdict  was 
found  for  the  plaintiff  (a). 

The  time  that  elapsed— probably  two  mouths— between 
U.   K.    "The    Horse 
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the  purchase  of  the  liorse  nnd  its  exHiiiinntion  hy  tlie 
expert  whh  siiihcieiitl}'  lung  t«>  hnve  conferred  the  bciivtit 
u{  the  doubt  upon  the  defeiidHiit. 

No  expert  chu  fiive  n  tiecidrd  opinion  ns  to  the  duration 
of  HH  opacity  of  the  crystHlline  lens  (cataract),  and  every 
professional  oculist  will  support  the  view  tliat  such 
oi>inion  can  only  be  based  upon  a  knowledge  of  the  causes 
operative  in  its  production ;  even  then,  the  opinion  is 
hypothetical  at  the  most  that  can  be  said. 

Attached  to  the  extremities  of  most  of  the  tendons,  ltlo.Klnn<l 
and  between  the  tendons  and  other  parts,  are  little  bugs  '*'=  "I'avin. 
(burssB  and  synovial  sheaths)  containing  an  albuminous 
substance  to  lubricate  the  tendons,  so  as  to  prevent 
friction.  From  variov  -  causes  these  little  bags  are  liable 
to  enlargement,  of  nhich  wind-gall,  thoroughpin,  and 
bog-spavin,  are  instances.  'I'he  hock  sometimes  becomes 
considerably  increased  in  size,  soft  and  putty,  and  the 
enlargement  is  called  a  hojj-spaiin.  When  the  vein, 
which  passes  over  the  iimer  aspect  of  the  hock,  is  dis- 
tended, it  is  called  a  hlood-spavin.  The  last-named  is 
not  an  unsoundness,  and  as  regards  bog-spavin,  opinion 
must  be  based  upon  the  condition  of  the  hock  at  the  lime 
of  examination.  Unless  increased  heat,  or  lameness,  be 
present,  such  ought  nut  to  be  looked  upon  as  inisoundness. 

Bone-sitavin  is  an  affection  of  the  bones  of  the  iiock  liono-spavin. 
joint,  an(l  one  of  the  ct)nnnonest  diseases  of  bone,  fre- 
quently giving  rise  to  litigation ;  therefore  it  is  necessary 
for  one  to  have  a  clear  understanding  appertaining  to  this 
disease.  One  (u*  both  hocks  may  be  attected,  but  when 
both  are  enlarged  at  the  seat  of  spavin,  veterinary  surgeons 
find  it  ditticnlt  to  say  whether  tlie  hocks  are  spurined, 
more  especially  if  the  iiorse  has  large  or  coarse  joints. 
Inequalit}'  in  size  does  not  constitute  a  reliable  guide. 
The  sense  of  touch,  and  observation,  in  an  ()bli([ne  manner 
from  the  front,  combined  with  that  good/schoolmaster, 
experience,  affords  the  best  means  of  ascertaining  the 
presence  or  absence  of  bone-spavin. 

The  spavin,  or  Jioni'  tnimnir,  represents  the  /'.'/«<//  of  a  Hone-spavin 
preceding  attack,  or  attacks,  of  inflammatory  action  around  •"^^^^'i^^s^'T'ly 
the  area  oi   the   disease,  and  the  spann  or  exostosis  is  uuiouudness. 
deposited  as  Nature's  method  of  repair,  consolidating  the 
joints  by  such  deposit,  on  the  external  surfaces  of  the 
bones ;    in   a    young  horse   it  is  generally  a   salutary 
process,  but  in  aged  (say  after  eight  or  ten  years)  and 
worn-out  horses,  the   destructive  process  is  usually  in 


■■I.-  i. 


76 


■  i 


WHAT  DIMEAHE8  CONSTITUTE  UNSOUNDNESS  AND  VICE. 

excess  of  the  coiistrnctivo,  consequently  lameness  become. 
IHsrnmuent  and  intnrHble. 

Th«  •*•«<  «/  lHme.»imviH  is  at  the  inner  »uh  and  /«;«•,  r 
part  ul  the  hock,  just  at  its  junction  with  the  c(inn..a 
bone,  and  tli«>  si/e  of  the  spavin  varies  from  that  of  n 
beHU  to  H  child's  fist,  though  size  bears  no  relationship 
to  lameness,  or  degree  of  lameness. 

Another  very  .important  matter  to  near  in  mind  is  the 
lact  tljat  a  hock  may  be  Bparinvd,  vet  show  no  tn-ce  of 
such  externally.  This  is  the  so-called  "  occult  "  spavin, 
ami  iiock  lameness  is,  by  veterinary  surgeons,  frequently 
tlius  ascribed.  In  such  cases,  the  grooves  on  the  surfaces 
ot  the  bones  have  oi  ten  been  found,  post  mortem,  obliterated 
Dy  the  deposition  of  inflHminatory  products,  yet  not 
sufliciei'tly  defined  to  reveal  the  existence  of  such,  durinc 
Jile,  by  external  manipulation. 

Bone-simvin,   as    previously   stated,   is    the    product 
resulting  Irom  an  acute  or  chronir  arthritis,  and  there  is 
no  doubt  that  youth,  predisposition  from  other  causes 
and  concussion,  are  most  important  factors  in  determining 
Its  development.     The  conformation  of  the  hock  may  have 
something  to  <io  with  its  formation.     Hocks  that  are  weak 
or  narrow  at  the  head  of  the  shank  (cannon)  bone  ..re 
believed  to  lavour  tlie  existence  of  bone-spavin.     As  a  rule. 
It  18  during  the  formative  stage  (inflammatory  period)  that 
lameness  is  most  marked,  though,  when  chronic  or  slow 
arthritis  is   going  on,  as  in   old  horses,  the  lameness 
18  concurrent;  progressive;  continuous,  and  sometimes 
remittent. 

It  must  not  be  concluded  that  a  Lorse  with  a  spavined 
hock  or  hocks  IS  necessarily  lame;  in  fact,  many  practical 
veterinary  surgeons  look  upon  a  cart-horse  with  spavined 
hocks,  If  ab<.ut  fa ve  years  (fi  ve  to  eight  years),  as  being^iTal 
to  a  horse  without  spavin  ;  in  fact,  some  argue  fliatlur 
deposition  ot  new  bony  material  strengthens  thThocks 
and  makes  them  even  better  fitted  for  wear.     Being  m 
abnormal  condition,  such  hocks  are  not  sound,  and  as  a 
precautionary  measure— for  the  protection  of  one's  profes- 
sional reputation,  likewise  that  of  the  client— it  is  expedient 
to  reject  every  horse  that  has  the  slightest  suspicion  of 
bone-spavin,  becpuse,  whether  it  produces  lameness  or  not 
at  the  time,  it  is  held  to  be  an  unsoundness.     The  chief 
trouble  that  arises  in  litigations  relating  to  bone-spavin  is 
such  as  appertain  to  the  existence  of  it,  and  whether  the 
spavin  originated  antecedent  or  subsequent  to  purchase. 
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It  in  jiiHt  tluH  coiiilirt  of  profi'HHioiinl  opitiiotiH  thiit  serveii 
t  .  annoy  hikI  diHtiirb  the  (Ictliu-tioiiM  of  jikI^'**  hihI  Juit, 
ifiulerin^  it  oftt-n  ii  very  liitliciilt  iimttei*  to  urrive  at  it 
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tiKfuctory  eoiicliisioii.     NeceHsmily  the  expert  wishes  to 


HC'^e  his  clit  lit  to  the  best  HclvtuitHKe,  but  thin  oii}jlit  not 
to  i.>e  (lone  at  the  expeutie  of  professional  reputation. 

If  n  boiie-Hpavin  in  Dreseiit,  no  matter  however  hiiiiiU, 
one  in  jtiHtiAed  in  ({ivii  ;;  an  opinion  tliat  Hiich  Iimh  not 
been  laid  down  uiiiler  three  weeks  or  a  mouth,  wliereas 
a  well-developed  spavin,  free  from  inHamniatory  si)^iiM, 
eiinnot  arise  tinder  several  months ;  but  it  must  be  boriit! 
ill  mind  tliat  a  fresh  inHaniination  may  be  artiticially-  we 
niif^ht  add  "  artfully  " — excited,  in  order  to  oversliadow 
olii-stftudin^;  disease,  with  the  object  of  defeating  justico. 
Spavin  lunieiiess  may  bi-  continuous  or  intermittent,  and 
is  denoted  by  stiffness  and  a  want  of  free  bemlin^  of  the 
joint.  A  great  deal  more  importance  is  attaclied  to  bone- 
spavin  in  a  horse,  say,  at  three  or  four  years,  or  before  the 
joints  have  fully  set.  This  statement  applies  excepting 
to  the  case  of  ol«l  horses.  Again  the  significance  of  bone- '( 
spavin  is  much  greater  in  a  light  horse  than  in  a  heavy  / 
horse,  whose  work  is  i)erforiiied  at  a  slow  pace.  "' 

Many  old  horsep,  which  have  been  put  to  hard  service,  stiflE-back. 
especially  before  they  have  gaineil  their  full  strength, 
have  some  of  the  bones  of  tii'j  back  or  loins  uiichi/tdsiil, 
being  united  together  by  bony  '.natter,  instead  of  liga- 
mentous material.  The  animal  turns  with  dithculty  in 
his  stall ;  he  is  unwilling  to  lie  down ;  or  wlien  down, 
unable  to  rise  again,  or  does  so  with  difKciiIty ;  and  he 
has  a  curious  straddling  action.  Such  liorses  are  said 
to  be  chinked  in  the  chine  (h).  For  hrohea-iliuvii,  see  lJr.iken-ilown. 
"  Sprain  and  Thickening  of  the  Back  Sinews  "  (c). 

liroken-kncea  do  not   constitute  iinxonndness  after  the   niokcnknccs. 
wounds  are  healed,  unless  they  interfere  with  the  action 
of  the  joint ;  and  a  li.,rse  may  fall  from  mere  accident,  or 
through  tlie  fault  of  the  rider.     \  broken-knee   varies 
greatly  in  its  severity  (</)• 

The  term  "  broken-wind "  is  employed  by  veterinary  Broken-wind 
surgeons  and  others  to  indicate  a  defective  condition  of  'J„"i^uJj'jnesg^ 
tlie  respiratory  functions.    Very  little  is  known  regarding 
the  causation  of  this  complaint,  and  pathological  data 
appertaining   to   it   is   variable  and  unsatisfactory.      A 

{>>)  Lib.  U.  K.    •'  The    Horse,"      the  I'.iick  Sinews,"  post. 
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The  pathology 
of  hmkon- 
wimi  noj 
iimlvrittood. 


Bronchitis 


Canker  of  t  la- 
foot  or  feet. 


WHAT  OnCASEH  CO»«TrTCTE  UN«OUNDXE88  AMD  VICl 

broken-wiiuled  l,or«e  ]im  no  commercial  v.Iiie  tlioiml.  it 
y  cont.,„.e  to  .lo  iu  work  -ati.factorKX  ""f    h 

■igiuncnrit  bikm,  viz.,  tHch  expiraton/  vriurt  beiiii/"r/«ii/>/," 
or  broken  ,n  tno  «h  it  were,  wLreuH  tl,/i,  Hpir,  fry  t^L 
JH^rlonnejl  nonnull y.  I,.  ...Mitio,.  to  thin  H  S 1"  ^Z 
1.  «  peenhar  hoi  ow  eo„«|._pHt,,„^,„.,„i„  of  l>r oCS 

K  .  pLyHenm  o  the  hn.KH  or  fusio,,  of  air-cellH,  hhm  d, 
witli  tlnninnH  o»  the  walln  of  the  «ton,„eh.  himlveau^tl 
been    foun.l   after   death  in   hroken-win  ;'l  13  n  il 

iteTkVriith';  .1 V  ^•-/••"•""«-'  «phat:;reffo 

•re  unke.i  with  the  changes  fiiMt  named ;  but  theHe  coii.li 

con.Hu!  n       r    -^  "  ^'V''^  •'"'*■"  ^''«  pathology  of  this 

Jhxpeits  hnd  no  difficulty  in  nsceitainini   whether  a 

vei3  often  d  sp.)He  of  such  animals  at  fwirs  by  dismiisintr 

llie  iiioal  iniiwlnut  matter  in  rel,iti.>n  t.  tlii.  vnmv„ 

inai  IS  iittess  I  3  h,,.  broken-wind  to  come  on.    To  atteini.t 
to  disguise  this  condition  constitutes  frai  ,  and    o  se 

Broken-wind  is  most  decidedly  an  unsoundness)^^       '' ' 

lungs  IS  spoken  of  as  tlie  right  and  left  bionclms  and  tb^ 
numerous   tubes   into   which  it  ini.nediLteTrarten  a    s 

logins  5''".  '"^'"b»-'!"«  l'"'»«  the  tubes  is  called 
uionuatts.  It  18  catarrh,  extending  to  the  entrnnce  of 
the  lungs,  frequently  ending  in  pneumonia.  I  "mlers 
H  horse  unsound  whilst  the  disease  exists, 
all  oTthp  IL?  "^'1  t'-«"l^l.'^««>"«  disease  affecting  one  or 
soundness  f  it^sl  ""  ^^^^^o"  would  look  at  a  horse  ,-. 
intiHctahi:  1  f  '7'  '"  "^'^btest  suspicion  of  this 
"itiactable   malady.     It   is   not   correct   to   say  that  it 

W   ^ViUaa  V.  Carter,  Cor.  Martiu.  B.,  Lancaster  Spr.  Ass.  1853. 
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is  incurnlile,  Wrnniic  cnni|)l(>t«  aikI  pcrinniiPiit  rtirr  Iikh 
1)601)  cHi'rtetl  ill  iiiiiiiertiiiH  iiiHtHiiceN,  hut  only  by  tliime  who 
Imve  tukeii  jiiweiiil  *::caiis  to  briii(;  thu  (liHcitHc  under  con- 
trol. Mottt  setoriuHi'y  Hurget>nH  look  upon  it  ah  incuriiblp, 
which  it  in,  with  the  oriiiuiiry  trcntuii-ut  at  ouc'h  diKpoHiil. 

Ill  Hli^ht  riiH08  of  cniikcr,  the  fvofi  only  Ih  tliHeiiNod,  but 
as  the  coiuplHint  cxtfiidH  the  horny  h.>le  ;iiid  whII  of  th«' 
hoof  nmy  heconic  iuiplicHtetl — evidcin-e  that  the  diNciiHC  bus 
been  in  exiHteiice  hcvoi'iiI  niontliH  at  K'liHt.  It  in  a  diseiiHc 
that  Hlowly  cHiikei-M  away  the  sound  horn,  ivphirin^  it 
with  a  fiin^UH-like  growth,  eniittiii;;  a  inoHt  diH);uHtin(< 
odour,  being  grcaHy  and  bleeding  when  cut  into,  and  pro- 
ducing puin  and  hiinenoHH.  In  all  probability  it  is  due 
to  a  Haphrophyte,  i.e.,  a  fungoid  plant. 

The  term  "  ctipin'tl  hock  "  is  applied  to  an  enlarged  or  lapivctl 
Hwollen  condition  of  the  point  of  the  hock — correHpond- 
iiig  to  the  heel  in  ntan.  One  or  both  liofkH  may  be 
"  capped,"  and  the  condition  may  be  either  triii/iiirarii 
or  pi'imaneut,  likewise  be  itecompanied  by  *' miitr  "  or 
chronic  iiiHainuiation. 

Capped  hock  arises  through  a  variety  of  causes,  and 
veterinary  surgeons  entertain  very  ditl'ereiit  views  regard- 
ing the  significance  attachable  to  sudi,  when  examining  a 
liorse  as  to  soundness.  In  the  majority  of  instances,  it  is 
regarded  as  nothing  beyond  a  blemish,  unless  deep-stated, 
and  accompanied  by  acute  intlHiiiniatory  signs. 

In  its  simplest  form,  ca|)ped  hock  is  merely  a  thickening 
of  tile  si<iii,  tine  to  iiircrmittent  j)ressure.  In  other 
instances,  the  snbcutaiieoUH  bursa  it?  implicated,  and  a 
local  dropsical  swelling  appears — cap|)cd  hock.  In  neither 
case  is  tiiere,  as  a  rule,  any  lameness. 

In  other  cases  deeper  structures  (i)one  and  tem'on)  are 
involved ;  if  so,  Uiere  is  pain  and  lameness,  and  the 
animal  is  necessarily  rendered  unsound. 

Tlie  most  important  points,  judged  from  a  legal  aspect, 
regtirding  "  capped  hock  "  is  that  relating  to  the  duration 
of  the  abnormality  ;  it  can  arise  within  an  hour,  and 
horses  are  often  found  to  have  "  capped  hock  "  on  their 
arrival  at  destination,  after  transit  by  rail  or  steamboat,  etc. 
When  developed  in  this  manner — through  a  bruise  on 
the  point  of  the  hock— there  is  increased  bent  in  the  part, 
swelling ;  stitt'iiess ;  or  even  bimetifss  ;  wliidi  gfiiierallv 
])ersists  for  several  days,  sometimes  followed  by  a  return 
of  the  part  to  its  normal  state,  though  very  often  leaving 
a  swelling  or  permanently  capped  hock  as  a  legacy. 
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WHAT  DISEASES  COXSTITUTE   UXSOUND.VESS   AND  VICE. 

TJie  onlinary  causes  of  ««cni,,,e.l  l.oek  "  are  tlic.se  such  as 
U'sult  from  pressiin-  on  the  point  of  the  hock  (luring  Jvi„„  • 
or  restinj;.  k,ckn,f,r  at  the  stall  post-especiallv  .lurin.; 
the  nisht,  n.ght  kiekers  ;  kicking  in  harness-ns.n.lly  « 
yi<-e,  likewise  from  continuous  or  intermittent  pressure 
in.luced  in  other  ways.  The  j.resence  of  cap,,  .,1  hoc-k' 
as  an  indication  of  a  kicker  in  or  out  of  harness  can  only 
he  regar.le<I  as  evidence  of  value,  when  considered  along 
witn  other  lactors.  " 

'  From  the  foregoing  statements,  the  hearing  of  capped 
hock  m  relationship  t(,  the  soundness  of  the  animal  can 
only  be  estimated  in  accor.lance  with  the  structures 
involved,  and  the  agent  operating  in  its  production. 

tapped  ellnm-  is  of  frequent  occurrence  in  the  horse 
In  the  majority  of  instances  it  is  due  to  a  hruise,  and  the 
chief  cause  of    such    bruising   is  the    heel  of  the  shoe 

lierdown"^''"  ^""'"^  "*"  *''^  ^^^'"^  ''''^"  ^''^  '""•»'*l 

A  capped  elbow  may  come  on  in  a  single  night  but  as 
a  rule  It  arises  gradually.  There  is  a  bursa  or  Kabi'icating 
pocket  at  the  point  of  the  elbow,  and  the  injury  may 
start  from  this  A  recent  capped  elbow  is  very  often 
lacking  in  its  definite  tumour-like  formation,  so  com- 
monly observed  in  cases  of  older  standing.  This  does 
not,  however,  constitute  reliable  evidence.  In  advanced 
cases,  suppuration  results.  It  ought  to  be  regarded  as 
unsonndness,  because  it  frequently  keeps  a  horse  oft- 
work,  especially  if  suppuration  starts.  It  does  not  produce 
lameness.  The  oldterm  "shoe-boil"  is  occasionally  used 
as  expressive  of  this  condition. 

Ch>,dine.s8   of  the  eye  is  nn  misomidness,  no   matter 
whether  a  mere  speck  (nebula)  upon  the  cornea,  or  as  a 
more    extensive   opacity    (leucoma).        Opacity   of  the 
cornea  may  be  produced   within  a  few  hours,  and   this 
act  should  be  borne  m  mind,  because  it  often  happens 
that  purchasers  of  horses  warranted  sound  discover  some 
opacity  of  the  cornea  after  purchase,  which,  if  present  at 
tlie  time  of  sale,  necessarily  co  istitutes  a  breach  of  such 
warranty.       Ihe   commonest    cause   of    opacity   of  the 
cornea  is  ophthalmia,  which   frequently   arises  throu-di 
some     foreign    body    gaining    a.lmission    between    the 
eye-hds,    or   lodging   upon   the    globe    of  the  eye       A 
particle  of  chaff  often  sets  up  such  inflammation '     In 
tins  case  several  days  generally  elapse  before  the  coruea 
becomes  cloudy.     Any  irritant,  chemical  or  mechanical 
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acts  pretty  much  in  the  same  manner.  Tliere  is  a 
specific  form  of  ophthahiiia  that  leads  to  opacity  of  the 
cornea,  either  partial  or  complete,  but  this  is  an 
uncommon  disease  in  Great  Britain. 

Th-"  term  keratitis  is  emplo^'ed  to  indicate  inflamma- 
tinu  <u'  the  cornea. 

.V  not  uiiroiii  uon  cause  of  cloudy  cornea  is  that 
r'S'ihing  fror..  Jie  leash  of  the  whip  striking  the  eye. 
■j  1  ii.  is  discern  ble  from  the  shape  of  the  mark  upon  the 
coiiicu.  y  1  matter  however  trifling  at  first,  there  is  a 
tendency  for  the  cloudy  area  to  extend,  though  it  often 
remains  stationary.  Injuries  to  the  eyelids,  or  to  the  hall 
of  the  eye,  very  often  end  in  complete  corneal  opacity. 

When  estimating  the  duration  of  defective  siglit,  arising 
out  of  a  degree  of  opacity  of  the  cornea,  the  condition  of 
the  eye  at  the  time  of  expert's  examination  only  can  be 
relied  upon.  The  absence  of  acute  inflammation,  droop- 
ing of  the  eyelid  (ptosis),  and  a  decrease  in  size  of  the  eye, 
indicate  that  the  visual  defect  has  been  in  existence  for 
several  months  at  least. 

In  contraction  the  foot  loses  its  healthy  circular  form ; 
it  increases  in  length  and  nan'ows  in  the  quarters,  par- 
ticularly at  the  heel,  less  noticeable  when  both  fore  feet 
are  contracted ;  the  frog  is  diminished  in  width ;  the 
sole  becomes  more  concave ;  the  heels  higher,  and  lame- 
ness, or  at  least  a  shortened  and  feeling  action,  ensues. 
It  seems  there  is  nothing  in  the  appeurance  of  the  feet 
which  would  enable  a  person  to  decide  when  contraction 
is,  or  is  not,  destructive  to  the  natural  usefulness  of  the 
animal ;  but  it  is  indicated  by  his  manner  of  going,  and 
his  capability  for  work.  Lameness  usually  accompanies 
the  beginning  of  contraction  ;  it  is  the  invariable  atten- 
dant on  rapid  contraction,  but  it  does  not  always  exist 
wlien  the  tciring  in  is  slow  or  of  long  standing.  Contrac- 
tion may  be  caused  by  neglect  of  paring,  by  suffering  the 
shoes  to  remain  on  too  long,  by  the  want  of  natural  mois- 
ture on  account  of  the  feet  being  kept  too  dry,  or  by  the 
removal  of  the  bars.  One  of  tlie  chief  causes  of  con- 
traction of  the  hoof  is  the  removal  of  frog  pressure 
through  the  use  of  calkins.  Contraction  of  the  foot  or 
feet  is  the  outcome  of  diminished  functional  activity, 
hence  the  reason  why  it  follows  prolonged  lameness. 

Contraction  of  the  hoof,  when  proiluced  by  intlamma-  When  heUl  to 
tion,   or  accompanied  by   disease  in   the  foot,   or  any  '  " 

alteration  in  its  natural  structure,  though  it  may  not 
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cause  lameness  at  the  time  of  sale,  yet,  if  lameness  be 
atterwards  produced  by  it,  is  an  nnsoiuidneaa.     This  was 
r>  S  \"  /.   T.  ^'""owing    case,   which    was    tried   before 
-Follock,  C.  B. :— It  appeared  that  the  plaintiff,  who  was 
a  horsedealer,  bought  a  mare  at  Lincoln  Fair,  warranted 
sound,  for  371.     On  her  way  up  to  town,  she  gradually 
became  dead  lame  on  her  off  foreleg.     She  was  brought 
by  easy   stages  to   London,  and  examined   by  various 
veterinary  surgeons,  who  at  once  asserted  that  her  lame- 
ness  proceeded  from  a  contraction  of  the  hoof  of  the  off 
forefoot,   which  might  have  existed,  and  probably  did 
exist,  before  sale,  though  the  disease  had  not  developed 
Itself  m  lameness,  and  that  at  all  events  there  7nu8t  have 
been  a  strong  predisposition  to  unsoundness.   The  defen- 
dant  wrote  a  letter  offering  io  take  her  back ;  however 
It  was  miscarried,  and  the  mare  was  sold  by  auction  for 
251.    An  action  was  brought  for  the  balance,  and  on  this 
evidence   the  jury  gave  a  verdict  for  the  plaintiff  ( /). 
Veterinary  surgeons  make  it  a  rule  to  reject  a  horse  having 
a  contracted  foot.     liepeated  paring  away  of  the  frog  (foot- 
pad) leads  to  contraction  of  the  hoof,  and  this  in  its  turn 
to  undue  pressure  upon  the  soft  structures  within  the 
hoof,  more  especially  at  the  heels.     It  comes  on  gradually. 
In  the  angle  between  the  bars  and  the  quarters,  the  horn 
of  the  sole  has  sometimes  a  red  appearance  (if  a  corn  is 
recent),  but  in  course  of  time  the  discoloration  turns  to 
yellowish  green,  subsequently  darkening  in  colour.     The 
alteration  in  colour  is  the  best  evidence  as  to  the  corn 
having  been  in  existence  some  time,  and  is  more  spongy 
and  soft  than  at  any  other  part.  The  horse  flinches  when 
this  portion  of  the  horn  is  pressed  upon,  and  there  is 
temporary,  or  permanent,  lameness.    This  disease  of  "te 
toot  is  termed  corn,  bearing  its  resemblance  to  the  corn 
ot  the  human  being,  that  it  is  produced  by  pressure  (a 
bruise)  and  is  a  cause  of  lameness,  but  differing  from  it  in 
that  the  horn  (answering  to  the  skin  of  the  human  foot) 
^thm  and  weak,  instead  of  being  thickened  and  hardened. 
When  It  becomes  infected  suppuration  follows,  which  is 
sometimes  succeeded  by  quittor ;  the  matter  either  under- 
mining the  horny  sole,  or  else  is   discharged   at  the 
coronet.    The  cause  is  a  bruise  on  the  sole  ai,  that  part, 
by  the  irritation  of  which,  a  small  quantity  of  blood  is 
extravasiited.     The  horn  is  secreted  in  a  "less  quantity, 
and  IS  of  a  more  spongy  nature,  and  the  extravasated 
(/)  Oreenway  v.  Marshall,  Ex.  Sittings,  Dec.  »,  1845. 
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blood  becomes  inclosed  in  it.  The  portion  of  the  foot  in 
wliich  a  corn  is  situated  will  not  bear  the  ordinary  pres- 
sure of  the  shoe,  and  any  accidental  additional  pressure 
from  the  growing  down  of  the  horn  or  the  introduction  of 
dirt  or  gravel  usually  causes  serious  lumeness.  A  corn 
renders  it  necessary  to  wear  a  thick  and  heavy  shoe,  or 
a  bar  shoe,  to  protect  the  weakened  and  diseased  part. 

Corns  are  seldom  found  on  the  hind  feet,  and  generally 
(though  not  always)  upon  the  inner  quarter  of  the  fore  foot. 
Such  constitute  unsoundness,  au6.  veterinary  surgeons 
reject  horses  with  corn. 

A  cough,  arising  from  a  variety  of  causes,  is  a  symptom  Cough, 
of  frequent  occurrence. 

As  previously  stated,  cough  is  sy;uptomatic  of  multifa- 
rious ailments,  and  may  be  either  temporary  or  permttnent. 
The  term  '  chronic  cough  '  is  applied  when  the  condi- 
tion is  permanent,  such  as  the  cough  accouipanying 
broken-wind,  glanders  of  tiie  lungs,  larynx,  &c.  In 
influenza,  laryngitis,  sore  throat,  strangles,  and  simple 
catarrii,  it  is  of  a  temporary  nature  as  a  rule,  tliough 
very  irresponsive  to  treatment,  even  in  these  discuses. 

The  law  relating  to  "cough  "  has  been  clearly  biid  down, 
not  only  under  this  heading,  but  also  in  connection  with 
"  broken-wind,"  glandt-rs,  etc. 

Although  it  was  laid  down  differently  by  Coleridge,  J.,  Held  to  be 
Golden  V.  Brogden  (g),  it  may  now  be  considered  us  ""soundness, 
'1   law  that  a   cough  at  the  time  of  SHle,  whether  ullfporary 
nent  or  temporary,   is   a   breach  of  a  warrtiiity  of  or  permanent. 
soundness,  and  the  subsequent  recovery  of  the  horse  is 
no  defence  to  an  action  on  the  warninty  (/t),  but  may  be 
proved   in  reduction  of  damages  (i).     The    law    on    the 
subject  of  temporary  diseases    was  laid  down   by  Lord 
Ellenborough  many   years   ago,   and    with    regard   to  a 
cough   his   Lordship   said:    "I    have   always   held   and 
now  hold  that  a  warranty  of  soundness  is  broken  if  the 
animal  at  the  time  of  sale  had  any  infirmity  upon  liiiii 
"'     h  rendered  him  less  tit  for   present   service.     It  is 
iio6   necessary  that  the   disorder   should    be  permanent 
or  incurable.      While  a  horse  has  a  cough  I  say  he  is 
unsound,    although    that   may   be   either   temporary,   or 
the   cough  may  prove  mortal  (k).     Any  infirmity  which 


r,i 


(g)  Bolden  y.  Broaden,  2  M.  & 
Rob.  113. 

(A)  Coatet  v.  Stephens,  2  IS.,  k 
Kob.  157  ;  62  K.  R.  785. 


(i)  Kiddell  V.  Burnard,  9  M.  & 
W.  670  ;  60  K.  il.  8.-.7. 

(*)  Elton  V.  Broaden,  4  Camp. 
281. 
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renders  a  horse  less  fit  for  present  use  and  convenience 
is  unsoundness  "  {I). 

In  a  later  case  an  action  was  brought  on  the  warranty 
of  a  horse,  which,  immediately  on  being  taken  home  after 
sale,  was  found  to  have  a  cough.  The  cowfh  became  worse, 
and  on  the  horse  being  examined  by  a  veterinary  surgeon 
eighteen  days  afterwards,  he  was  pronounced  unsound  from 
diseased  bronchial  tube  and  chronic  inflammation,  coitrih 
being  an  incident  of  that  disease.  However,  it  appeared 
that  at  the  time  of  the  trial  the  cough  had  been  cured, 
Parke,  B.,  in  summing  up,  said  to  the  jury,  "  I  have 
always  considered  that  a  man  who  buys  a  horse  warranted 
sound,  must  be  taken  as  buying  for  immediate  use,  and 
1ms  a  righ*  to  expect  one  capable  of  that  use,  and  of  being 
immediately  put  to  any  fair  work  the  owner  chooses." 

"  The  rule  as  to  unsoundness  is,  that  if  at  the  time  of  sale 
the  horse  has  any  disease  tchich  either  actually  does  diminish 
the  natural  usefulness  of  the  animal,  so  as  to  make  him  less 
capable  of  u-ork  of  any  description,  or  which  in  its  ordinary 
progress  will  diminish  the  natural  tiseftdness  of  the  animal  ; 
or  if  the  horse  has,  either  from  disease  or  accident,  under- 
gone any  alteration  of  structure  that  either  actually  does  at 
the  time,  or  in  its  ordinary  effects  will,  diminish  the  natural 
usefulness  of  the  horse,  such  a  horse  is  tinsound." 

"  If  the  cough  actually  existed  at  the  time  of  the  sale  as 
a  disease  so  as  actually  to  diminish  the  natural  usefulness 
of  the  horse  at  that  time,  and  to  make  him  then  less 
capable  of  immediate  work,  he  was  then  unsound ;  or  if 
you  think  the  cough,  which  in  fact  did  afterwards  diminish 
the  usefulness  of  the  horse,  existed  at  all  at  the  time  of 
sale,  you  will  find  for  the  phtintifi".  I  am  not  now  deliver- 
ing an  opinion  formed  on  the  moment  on  a  new  subject, 
but  it  is  the  result  of  a  full  previous  consideration,  as  I 
find  I  difi'er  from  the  law  as  laid  down  by  a  learned 
Judge"  (m).     Thejury  found  a  verdict  for  the  plaintiff  («). 

Crib-biting  is  an  objectionable  habit,  arising,  in  many 
instances,  as  the  outcome  of  idleness.  Many  crib-biters 
also  "suck  wind,"  though  -ot  necessarily  so.  Con- 
fii-med  "cribi-ers"  wear  away  the  front  edges  of  the 
incisor  teetn,  but  to  effect  this  change  the  habit  must 
have  been  in  existehoe  for  years,  more  especially  if  the 
wear  is  considerable. 


(0  mton  V.   Jordan,    1   Stark, 
N.  P.  C  127  ;  18  R.  R.  754. 
(«i)  Coleridge,  J.,  in  Bolden  v. 


Brogden,  2  M.  &  Rob.  113. 

(n)  Coatex  v.  Siephem,  2  M.   & 
Rob.  167  ;  62  R.  R.  783. 
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When  accompanied  by  wind-sucking  it  certainly  does 
constitute  unsoundness,  but  apart  from  this  it  is  simply 
a  vice,  and  not  covered  by  warranty  of  soundness  only. 

Feeding  oflf  the  floor,  using  a  swinging  manger,  and  a 
total  absence  of  all  fittings  likely  to  be  laid  hold  of  by  the 
teeth,  are  the  remedial  measures  commonly  adi/pted  to 
prevent  cribbing,  but  plenty  of  work  is  necessary. 

Crib-biting  which  has  not  yet  produced  disease  or  altera-  When  not  an 
tion  of  structure  is  not  an  tmsouv.dness,  but  is  a  rjVe  under  unsoundness. 
a  warranty  that  a  horse  is  "  sound  and  free  from  vice." 
Thus,  where  an  action  was  brought  on  the  warranty  of  a 
horse  which  had  been  sold  for  ninety  guineas,  the  question 
was  whether  crib-biting,  which  was  the  vice  in  question,  was 
such  a  species  of  unsoundness  as  to  sustain  the  action.  The 
horse  had  been  warranted  sound  generally.  Some  emi- 
nent veterinary  surgeons  were  called  as  witnesses,  who 
stated  that  the  habit  oi  crib-biting  originated  in  indigestion, 
that  a  horse  by  this  habit  wasted  the  saliva  which  was 
necessary  to  digest  his  food,  and  that  the  consequence  was 
a  gradual  emaciation.  They  said  that  they  did  not  con- 
sider crib-biting  to  be  an  unsoundness,  but  that  it  might  had 
to  unsoundness ;  that  it  was  sometimes  an  indication  of  in- 
cipient disease,  and  sometimes  produced  unsoundness 
where  it  existed  in  any  great  d  jgree.  Upon  thi'-  Bin-rough, 
J.,  said,  "  This  horse  was  only  proved  to  be  i '.  incipient 
crib-biter.  I  am  quite  clear  that  it  is  not  included  in  a 
general  warranty,"  and  the  plaintiff  was  accordingly 
nonsuited  (o). 

In  a  later  case  a  horse  was  bought  warranted  "  sound 


.1: 


and  free  fi*om  vice,"  and  an  action  was  brought 


agauist 


Held  to. be  a 

vice. 


the  vendor  on  the  ground  of  its  being  a  crib-hiter  and 
tcind-sucker  (p).  Veterinary  surgeons  were  exaniined  who 
said  that  the  habit  of  crib-biting  was  injurious  to  horses  ; 
that  the  air  sucked  into  the  stomach  of  the  animal  dis- 
tended it  and  impaired  its  powers  of  digestion,  occasionally 
to  such  an  extent  as  greatly  to  diminish  the  value  of  the 
horse,  and  render  it  incapable  of  work.  Some  of  the 
witnesses  gave  it  as  their  opinion  that  crib-biting  was  an 
unsoundness ;  it  was  not,  however,  shown  that  in  the  present 
instance  the  habit  of  crib-biting  had  brought  on  aii., 
disease,  or  had,  as  yet,  interfered  with  the  power  or 
usefulness  of  the  horse. 


(y)  Uroennenbiiri/Ji  v.  Hiiycoclt, 
Holt's  Kep.  (130  ;  1 7  R.  U.  682  :  and 
see  Wathburn  v.  Cuddihij,  8  Gray, 


430 ;   Waller  v.  IMsimjton,  43  Vt. 
OOS  (American  eases). 
{li)  Wiud-sucker,  po^t. 
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Wind- 
ancking. 


Curb. 


Parke,  B.,  told  the  jury  that  to  constitute  untoundneas 
there  must  either  be  some  alteration  in  the  structure  of 
the  animal,  whereby  it  is  rendered  less  able  to  perform 
Its  work,  or  else  there  must  be  some  disease.  Here 
neither  of  those  facts  had  been  shown.  If,  however,  the 
jury  thought  that  at  the  time  ol  the  warranty  the  horse 
had  contracted  the  habit  of  crib-biting,  he  thought  that 
was  a  vice,  and  tliat  the  plaintiff  would  be  entitled  to  a 
verdict  on  that  head.  Tlie  habit  complained  of  might 
not  indeed,  like  some  others  (for  instance,  that  of 
kicking)  (q),  sljowrice  in  the  temper  of  the  animal,  but 
It  was  proved  to  be  a  habit  decidedly  injurious  to  its 
health,  and  tending  to  impair  its  usefulness,  and  came, 
therefore,  m  his  Lordship's  opinion,  within  the  meaning 
of  the  term  vice,  as  used  on  such  occasions  as  the 
present  (r).  And  in  the  case  of  Paul  v.  Hardwick,  some 
of  the  most  eminent  veterinary  surgeons  gave  evidence 
that  crib-biting  was,  in  their  opinion,  at  all  events,  a  vice 
within  the  meaning  of  a  warranty  that  a  horse  was  free  from 
vice,  and  the  plaintiff  had  a  verdict  on  that  ground  («). 

Wind-sucking  is  exceedingly  detrimental,  and  is  more 
than  vice,  representing,  as  it  does,  impaired  digestive 
lunctions,  rendering  the  animal  very  liable  to  llatulent 
colic,  &c.  Some  horses  are  constantly  "wind-sucking," 
whereas  others  only  do  it  occasionally.  Wind-suckers  are 
not  necessarily  ciib-biters,  though  commonly  associated. 

Ihe  clnef  trouble  likely  to  arise  in  an  action  relating  to 
cnb-biting,  wind-suckiiig,  or  a  combination  of  these, 
w-ould,  111  all  probability,  be  that  concerning  the  existence 
of  such  at  the  time  of  sale,  there  being  no  rule  regulating 
the  onset  of  these  vicious,  or  pernicious,  habits. 

From  sudden  or  over  exertion,  the  ligaments  which 
tie  down  the  tendons  in  the  neighbourhood  of  joints  may 
be  extended,  and  inflammation,  swelling,  and  lameness 
ensue,  or  the  sheaths  of  the  tendons  in  the  neighbour- 
hood of  joints,  from  their  extent  of  motion  in  these 
situations,  may  be  susceptible  of  injury.  A  curb  is  an 
affection  of  this  kind.  It  is  an  enlargement  at  the  back 
of  the  hock,  about  three  or  four  inches  below  the  point  of 
the  hock.     Any  sudden  action  of  the  limb  of  more  than 

(j)  Kicking,  post, 

(/•)  Scholetu'ld  v  Riihb,  2  M.  & 
Kob.  210;  62  R.  R.  7yfi. 

(.«)  Paul  V.  Ilardwick,  Sittings 
at  Westminster,  H.  T.  1831,  M.S.  ; 
Chitty  on  Contracts,  12th  etl.  .109. 


And  see  tlie  American  cases  of 
Wa»hburii  v.  Cuddihy,  8  Orav, 
4H'< ;  Dean  v.  Morlcy,  33  Iowa. 
120  ;  Walker  v.  Ilolsington,  43  Vt. 
608. 
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usual  violence  may  produce  it,  and  therefore  horses  are 
found  to  "  throw  out  curbs  "  after  a  hardly-contested  race, 
un  extraordinary  leap,  a  severe  gallop  over  heavy  ground, 
or  a  sudden  check  in  the  gallop.  Young  horses  are 
particularly  liable  to  spring  a  curb  on  one  or  both  hocks, 
and  horses  that  have  "  over-bent "  or  "  sickle-shaped  " 
hocks,  are  regarded  by  some — though  not  all — veterinary 
surgeons,  as  predisposed  to  develop  curb. 

A  horse  witli  curb  is  unsound.  Curbs  do  not  neces- 
sarily produce  lameness,  and  it  is  the  rule  for  them  not 
to  do  so,  it  is  considered  that  horses  with  curbs  may  be 
passed  as  sound  on  a  "special"  warranty  being  given, 
that,  should  the  curb  cause  lameness  within  a  reasonable 
time  (which  time  should  be  tixed),  the  seller  should  be 
responsible.     This  constitutes  a  limited  warranty. 

But  if  a  horse  throw  out  a  viirh  inunediately  after  sale, 
it  is  no  breach  of  a  warranty  of  soundness,  even  if  he  had 
carby  hocks  at  the  time  of  sale.  Thus,  where  an  action 
was  brought  on  a  breach  of  warranty  of  soundness,  it 
appeared  tiiat  the  plaintifli"  before  sale  had  objected  to  tlie 
horse  because  he  had  ciirhy  hocks.  However,  ho  bought 
him  on  a  general  warranty  of  soundness  being  given,  and 
about  a  fortnight  after  sale  the  liorse  sprung  a  curb.  At 
tlie  trial  veterinary  surgeons  were  called  by  the  plaintift', 
who  stated  that  tlie  term  rurhy  hocks  indicated  a  peculiar 
form  of  the  hock,  which  was  considered  to  render  a  horse 
more  liable  to  throw  out  a  curl),  but  did  not  of  itself 
occasion  lameness.  Lord  Abinger,  C.  B.,  told  the  jury, 
"  that  a  defect  in  the  form  of  the  horse,  which  had  not 
occasioned  lameness  at  the  time  of  the  sale,  altliough  it 
might  render  the  animal  more  liable  to  become  lame  at 
some  future  time,  was  no  breach  of  the  warrantv."  And, 
on  a  motion  for  a  new  trial,  the  Coiut  of  Exchequer 
refused  a  rule,  Aldersoii,  B.,  saying,  "  Dickenson  v. 
Follctt  (0  is  expressly  in  point  for  the  defendant,  and 
the  law  as  laid  down  by  me  on  that  occasion  has  not  been 
questioned  in  any  subsequent  case  "  (m). 

Cutting,  like  soeedy-cut,  arises  from  defective  con- 
formation, bad  shoeing,  and,  in  young  horses,  through 
irregularities  in  action. 

The  injury  comprises  striking  the  inner  side  of  the 
fetlock  with  the  opposite  hind  foot,  the  inner  branch  of 

(f)  Difkeniiim  v.  FoUett,  1  M.  &  («)  Jlrmrti  v.  Illkiiniton,  8  JI.   .fc 

Hob.  2U!»;  42  li.  U.  801     and  soe       W.  132;  :>^  U.  U.  Ol.V. 
< 'uttiug,  post. 
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WHAT  DISBASES  CONSTITUTE  UNSOUNDNESS  AND  VICE. 

npthp^'/*  *  ''"'®'  P'L^^wc'ng  the  injury,  and,  being 
iieither  a  disease  nor  a  bad  habit,  cannot  be  pronounced 

Z;  il  *^?-  '*^"**^.  ^*  *  8»-eater  detriment  to  the  horse 
than  some  icmds  of  unsoundness  or  vice,  yet,  if  the 

;Z  o?  ""T'lr^  \^*  •"•*  °°*  ^''^^''^  •■«"«'  at  the 
t  hTbuver  T?  P"'''^*«^^  h««  "°  .^^gal  remedy  against 
the  bu)er.     This  is  a  case  to  which  the  lecnl  iiiaxim 

of Z2L  '•*.'  ""**  '^  *''"?  "PP««'«  "»y  probability 

of  c««.H5r,  a  special  warranty  should  be  taken  against  it. 
It  IS  always  a  great  annoyance,  and  the  etfects  produced 

lame  for  a  considerable  period  after  cutth.g  themselves 
severely;  and  others  have  droppe.l  from  sudden  agony 
thus  endangering  themselves  and  their  riders.     sS: 

ju^t'L^ioTtrrn^^^^  ^" ''' ^"""- "^« «^^«- '-^ 

In  the  only  decided  case  on  the  subject,  it  was  tteid 

a    S    L     •7'-'^'^«f«««««««''«m.    It  appeared  that 

wonnf?  ^%°A,?'^  *^";f  "^•"^"'^  ""tJ'^'-  lameness  nor 
wound.     And  Alderson.  J.,  said,  "  The  horse  could  not  be 

riot'      ""r"'^'* '"  law  merely  from  badness  of  shape. 
tonnT^  W.        .r'''   V"»"J»red  he  must  be  considered 

His  action,  that  injury  constitutes  the  unsoundness"  Uj). 
coniZir    "■'  ,^'"i'  ""^  '^'■''P"^''  ^'^i^h  ">"«t  both  be 
TZL.  ^^T''''^  «^f '"gs  o<ten   appear   between  the 

underneath  the  skin.  They  accompany  various  diseases 
such  as  those  of  the  heart,  kidneys,  i.leuUTd  pJ^^  aS 
membranes,  particularly  when  the  animal  is  weakened  by 
some  exhausting  disease,  e.g.,  influenza.  "^"'^^"'^  ""^ 
When  the  pericardium,  or  the  heart  itself,  becomes 
inflamed  the  secretion  of  the  pericardium  is  much 
ncreased,  and  so  much  fluid  accumulates  as  to  obstruc 
the  beating  of  the  heart.  This  is  called  dropsy  of  the 
hear,  and  each  of  these  disease,  is  an  nnsoJndnll'). 

aLsaht  1  T^'''"  ^'"*'^  '^'""'-''y  ^^'''   l'»»-'=l^a«e.  it^  is 
advisable  to  have  a  post  mortem  made  by  a  quaUfied 
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veterinary  surgeon^  to  ascertain  whether  tlie  disease  was 
of  old  standing,  as  indicated  by  certain  lesions. 

The  glands  beneath  the  jaw  are  very  often  enlarged 
as  in  strangles,  likewise  the  gland  (Bubmaxillnry)  is 
occasionally  enlarged  in  glanders.  The  glands  beneath 
the  ears  (parotids),  as  well  as  those  under  the  thighs,  and 
forearm,  are  liable  to  become  enlarged  through  various 
causes.  All  glandular  enlargements  constitute  unsoundness. 

"When  the  hock  is  enhirried,  the  structure  of  this 
complicated  joint  is  so  materially  affected  that,  although 
the  horse  may  appear  for  a  considerable  time  to  do 
crdiiiary  work  well,  he  will  occasionally  fail  even  as  to 
that,  and  a  few  days'  hard  work  is  always  liable  to  Innie 
him  (a).  All  enlargements  of  the  hock  render  the  aniuiul 
vnsoiind.  It  is  most  important  to  have  the  hock  joints 
sound. 

For  ewe  neck  see  star-gazer  (b). 

"Where  the  coronary  band  by  which  the  horn  of  the 
coronet  is  secreted  is  either  divided  by  a  cut  or  a  bruise, 
or  eaten  through  by  caustic,  there  is  liable  to  be  a  division 
of  the  horn  as  it  grows  down,  either  in  the  form  of  ii 
permanent  sandcrack  (c),  or  of  one  portion  of  the  horn 
overlapping  the  other.  This  is  not  only  a  very  serious 
defect,  and  a  frequent  cause  of  lameness,  but  it  is 
exceedingly  difficult  to  remedy  (rf) ;  and  constitutes 
tuisoiindness.  Sometimes  the  horn  grows  down  whole, 
but  the  ligament  is  unable  to  secrete  that  which  is 
perfectly  healthy,  and  therefore  there  is  a  narrow  strip 
of  horn  of  a  different  and  lighter  colour,  forming  an 
indentation  or  furrow,  rendering  this  portion  of  the  lioof 
weak,  and  liable  to  spring  into  a  sandcrack. 

Itijlammation  of  the  feet,  or  acute  founder,  commonly 
called  "  fever  in  the  feet,"  is  an  exceedingly  common 
complaint  amongst  all  classes  of  horses,  and  arises 
through  variable  causes,  but  the  commonest  of  such  are 
severe  concussion  (concussion  laminitis),  absorption  of 
septic   material  from  the   womb   (parturient  laminitis), 

(«)  Lib.  U.  K.  'Tlic  Hoi-se," 
363.  Slc  also  Lib.  U.  K.,  ed. 
1862,  App.  523  ;  ami  sec  (.'upped 
Hocks,  ante,  p.  71).  30 1. 


(Ji)  Stai'-g.azer,  post. 
((•)  Sandcnick.  post, 
(rf)  Lib.   U.  K.    -'Tlic  Horse,"' 


Canadian  Note.— The  rarliameut  of  Canada  aud  the  Legisla- 
tures of  some  of  the  provinces  have  passed  verj-  stringent  Acts 
for  the  suppression  of  glanders  and  other  diseases  among  horses. 
See  the  Appendix  of  Canadian  Statutes  relating  to  horses. 
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WHAT  DISEASES  C0X8TITUTE  UNSOUNDNESS  AND  VICE. 

feeding  on  wheat  (dietetic  laminitis).  and  meUaUsis,  or 
change  of  congestion  from  some  organ  of  the  body  to 
inflainmaUon  of  the  feet.  It  ig  an  inHammation  or  congea- 
tion  of  the  senbative  laininge  orleaf-like  structures  coverinc 
the  coflin  or  pedal  bone,  and  as  these  are  dovetailed  into 
corresponding  horny  or  insensative  ones  on  the  inner  face 
of  the  hoof,  it  follows  that  the  effusion,  or  product  of 
congestion,  leads  to  a  separation  of  their  bond  of  union, 
thus  allowing  the  coffin-bone  to  slip  from  its  btmings, 
which  It  does  in  a  downward  and  f.)rward  direction,  com- 
pletely destroying  the  normal  conformation  of  the  hoof. 
1  he  sole  is  pushed  in  front  of  the  bone,  and  sometimes 
the  latter  appears  externally.  It  is  a  very  painful  disease, 
either  m  acute  or  chronic  forms,  liepeated  attacks  cause 
a  ring-like  formation  of  the  hoof  wall,  and  tiie  wall  drops 
—pumiced  foot.  Founder,  acute  or  chronic,  constitutes 
unaoundncM.  Commonly  both  fore  feet  are  affected,  but 
It  may  be  the  hind  ones,  or  the  whole  feet.  Malformation 
of  the  hoof,  and  flatness  (loss  of  concavity)  of  the  sole, 
along  with  a  "feeling"  gait,  is  the  best  evidence- 
secondary  to  proof— one  can  have  as  to  the  disease 
having  been  in  existence  some  months. 

In  the  mare  there  is  occasionally  a  chronic  discharge 
Irom  the  generative  passage,  due  to  a  catarrhal  inflamma- 
tion. Ihis  renders  the  animal  unsound,  and  if  in 
existence,  at  the  time  of  sale,  it  is  a  breacii  of  warranty. 

*or  !fiU>ing,see  Hacking  and  Gibbing  (<<). 

Glanders.  This  is  a  specific  disease  caused  by  patho- 
genic organisms,  of  extremely  minute  size,  known  to 
bacteriologists  as  the  bacillus  mallei.  Very  high  powers 
ol  the  microscope  are  required  in  order  to  delnonstrate 
the  presence  of  these  germs,  likewise  it  is  necessary  to 
Ktam  the  organisms  so  as  to  bring  them  into  view.  None 
but  experts  m  this  class  of  work  are  capable  of  demon- 
stratiiig  the  presence  of  tlie  glanders  organisms.  The 
germs  grow  very  well  upon  the  cut  surface  of  a  potato 
and  certain  otlier  nutrient  media  when  cultivated  under 
proper  conditions.  It  is  a  ditticult  matter  to  detect  the 
organisms  in  the  lesions,  nasal  discharge— if  such  be 
present— of  tliis  disease,  and  pathologists  usually  rely 
upon  cultivation  and  inoculation  methods  in  order  to 
obtain  the  organisms  for  microscopical  examination. 

I  nquestionably  glanders  is  a  Very  ancient  malady,  and 
its  malignant  nature  was  known  hundreds  of  years  since. 

(c)  Uacking  and  Gibbing.  ante,  p.  72. 
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It  is  essentiftlly  a  disease  affecting  eqaines,  but  can  be 
transferred  by  inoculation,  by  inffettion,  and  by  inhalation 
of  dried  discharge,  to  members  of  the  same  tribe,  to  man, 
and  to  certain  otiier  lUiimalH,  the  ass  and  the  guinea- 
pig  being  mostly  used  for  experimental  purposes,  moro 
especially  the  last-named.  Olandert  and  fan-if  are 
identically  one  and  the  same  diseases ;  only  the  use  of  the 
old  term  "farcy"  was,  and  sometimes  still  is,  employed 
when  the  lesions  are  mostly  evident  in  connection  with  the 
absorbent  glands,  lymphatic  vessels,  and  skin,  resulting 
in  the  production  of  glanderous  lesions  known  under  the 
titles  of  *•  farcy  buds,"  "  buttons,"  and  "  pipes,"  Sec. 

Many  years  since  it  was  thought  that  farcy  (glanders) 
was  or  could  be  cured,  but  this  view  is  not  correct.     It 
is  incurable  so  far  as  veterinarians  are  aware,  and  now  the 
Slime  regulations  apply  to  farcy  as   to   gland* -s,  there 
being  no  difference.     The  wide  distribution  t      ,'liinders 
was,  in   a  measure,  due   to   these  erroneous  opinions. 
Glanders  may  assume  either  acute  or  chronic  forms,  but 
it  is  most  fre(iueiitly  observed  in  its  chronic,  or  slow, 
condition.     It  must'  not  be   assumed   that  a  glandered 
horse   is  incapable   of    performing    its    ordinary   work, 
because  this  is  incorrect.     A  considerable  percentage  of 
horses  working  in  cities  have  glanders,  yet  may  not  show 
any   clinical  evidence   of  it,  though  it  is  an  indictable 
i.ft^nce  to  knowingly  bring  a  glandered  horse  into  any 
public  place  (^).     The  same  remark  applies  to  pasturage 
of  animals  suffering  from  glanders.    The  primary  lesions 
of  glanders  occur  in  the  lungs,  in  the  form  of  minute 
tubercles,  and  from  this  situation  a  general  assault  upon 
the  body  begins.     Frequently  the  disease  remains  in  this 
ilorniant  condition  for  years.     In  the  present  day,  the 
lesions  of  glanders,  or  rather  the  clinical  features  of  the 
malady,  have  become  somewhat  nioditied,  due,  no  doubt, 
in  a  great  measure,  to  better  stable  accommodation,  and 
better    drainage,    A:e.     The    swollen    condition    of    the 
•ilands  beneath  the  jaws;    nasal  ulceration;   nasal  dis- 
charge, &c.,   are  nothing  like  so  constantly  present  as 
tliey  were,  sav,  twenty  or  thirty  years  since. 

A  horse  may  be  glandered,  yet  not  show  the  slightest 
clinical  evidence,  hence  veterinary  inspectors  cannot 
make  a  correct  diagnosis  without  the  aid  of  testing 
with  mallein.  This  is  don«  by  iirst  of  all  ascertaining 
that  the  animal's  temperature  is  up  to  normal  standard, 
(/)  R.  vj  I/emoH,  Dears  k  I'earcc,  C.  C.  24. 
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then  injecting,  «ubcut«neou»ly,  mallein.    If  the  nnimal  iioH 
glanders  the  UniixratHro  usually  beginato  riae  at  the  ninth, 
twelfth,  or  rt»tfeiith  hour,  accompanied  by  a  pairful  flat 
awelhng  around  the  seat  of  the  injection  (ff).  Conipensatiun 
18  now  paid  for  re-actor$  to  mallein,  so  that  in  course  of 
time  glanders  will  be  gradually  brought  under  control, 
and  not,  as  hitherto,  allowed  to  become  one  of  the  worst 
scourges  aflecting  horses,  to  say  nothing  of  the  suffering 
occasionally  of  mm.  through  accidental  inoculation.     A 
i)roi)rietor,  knowiii-ly  having  glanders  in  his  stud,  renders 
liimself  liable  in  the  event  of  the  attendants  contracting 
the  malady,  which  is  nearly  always  fatal  in  man.     Being  a 
scheduled  disease  (glanders-furcy),  immediate  notification 
to  nearest  local  authority  is  expedient. 

It  seems  almost  needleis  to  add  that  a  glandered  horse 
IS  an  unsound  one. 

By  the  Diseases  of  Animals  Act,  1894  (67  &  68  Vict. 
c.  67),  8. 22(xxxv.},  (xxxvi,),the  Board  of  Agriculture  may 
make  such  orders  as  they  think  fit,  subject  and  according 
to  the  provisions  of  the  Act,  for  extending,  for  all  or  any 
of  the  purposes  of  the  Act,  the  definition  of  disease  in  the 
Act,  so  that  the  same  shall  for  these  purposes,  or  any  of 
them,  comprise  any  disease  of  animals  in  addition  to  those 
mentioned  ni  the  Act,  and  in  like  manner  for  extending 
the  definition  of  animals  in  the  Act,  so  that  the  same  shall 
tor  the  purposes  of  the  Act,  or  any  of  them,  comprise  any 
kind  of  tour-iooted  beast,  in  addition  to  the  animals  men- 
tioned  111  the  Act.   Accordingly,  by  the  Glanders  or  Farcy 
Uider,  1894,  horses,  Ac,  art  to  be  deemed  "  animals,"  and 
glanders,  including  farcy,  a  "  disease."     And  it  shall  not 
belawlul  to  expose  a  diseased  horse  in  a  sale-yard  or 
other  public  or  private  place  where  horses,  Ac,  are  com- 
monly exposed  for  sale.    Provisions  are  also  made  p      nst 
placing  a   diseased  horse  in  a  lair,   >Scc.,  adjacent  to  a 
market  >r  lair,  and  also  with  regai-d  to  the  eaihage  and 
pasturing  of  diseased  hoi-ses. 

Olaucoma  is  a  dimness  or  obscurity  of  sight,  arising 
from  an  increase  of  tension  of  the  globe  of  the  eye.  It 
may  be  "  primary  "  or  "secondary."  In  the  latter  it  follows 
upon  some  other  disease  of  the  oye.  It  is  difficult  to 
ascertain,  and  is  only  to  be  discovered  by  a  very 
attentive  examination  of  the  eye.  It  prevents  a  horse  from 
appreciatnig  objects,  and  is  therefore  an  unsoundnesa  (gg). 


0?)  In  some  ciscs  the  swelling 
occurs  without  any  rise  iif  tempera- 
ture,   or   the    cunveise.       bliuht 


swelling  only  is  not  diagnostic. 

iS'j)  Set^ley.Oarner,  cor.  Martin, 
B.,  Westminster,  Feb.  10,  1»57. 
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Swelled  IcRs,  nlthouKh  d.  linct  from  tfrean',  nro  apt  t..  ^'reiwc. 
(l««eiiei-Bte  into  it.  It  in  nn  iiiHaiiiumtioii  of  the  hUiii  of 
the  heel ;  sometiines  of  the  fore,  hut  oflener  of  the  hintl, 
f„ot.  Many  casen  of  Rreai.t'  me  of  a  paraaitii;  nature, 
ntlied  to  manfio.  The  skin  of  the  heel  of  the  horse  diJleni 
Bouiewhat  from  that  of  any  other  part.  There  is  a 
treat  deal  of  motion  in  the  fetlock,  and  to  prevent  the 
Hkin  from  excoriation  or  chapping,  it  is  neeeHsary  that  it 
should  be  kept  soft  and  pliable  ;  therefore,  in  the  healthy 
state  of  the  part,  the  skin  of  the  heel  has  a  peculiar 
creasy  feel.  Under  inflammation,  the  secretion  of  this 
creasy  matter  is  stopped,  the  heel  becomes  red,  dry,  and  J'^-kd 
scurfy;  and  being  almost  constantly  in  motU)ii,  cracks 
soon  succeed;  these  sometimes  extend,  and  the  whole 
surface  of  the  heel  becomes  a  mass  of  soreness.  A  horse 
in  this  condition  is  unsound. 

The  term  "  propginess  "—certainly  a  vulgar  one— is  (iro-giiiMi.. 
sometimes  used  by  horse  copers  as  expressive  of  sipns  of 
an  incurable  disease  affectinp  a  small  bone— the  navicular 
bone,  cartilape,  tendon,  \c.,  lodged  within  the  hoof,  to 
which  veterinarians  apply  the  term  navicular  disease. 

Dealers  speak  of  a  horse  affected  in  this  manner  as  a 
"  prop,"  and  its  action  as  "  proppy,"  i.e.,  that  it  travels 
short  in  step,  and  appears  stilty  in  front.  .,     .     , 

Needless  to  say,  such  a  horse  is  unsound  (see  Navicular 
Disease). 

Qruntinq :  see  lloarinp.  ,  .        r 

Gutta  senna,  commonly  called  filans-nie,  is  a  species  of  i.uttascrcna. 
blindness.  The  pupil  is  unusually  dilated  ;  it  is  immov- 
able,  bright  and  glassy.  It  arises  through  pressure  on, 
or  paralysis  of,  the  optic  nerve,  or  its  expansion,  the  retina, 
and  is  usually  produced  by  determination  of  blood  to  the 
bend  (h).     It  is  an  nnsniimksa  and  may  come  on  suddenly. 

Kicking,  either  in  the  stable  or  in  harness,  is  a  bad  and    ^^f'^^f     j 
dancrerous  habit,  therefore  a  rice.     Some  horses,  particu-   „.^t). 
Inrly  mares,  from  fidgetiness  and  irritability,  get  a  habit  ot 
kicking  at  the  stall;  and  this,  taking  place  generally  at  night, 

disturbs  the  other  horses,  prodncuig  swelled  bocks,  or 
some  more  serious  injury.  It  shows  nee  in  the  temper 
of  the  animal  [i),  and  it  is  seldom  that  a  confirmed  /acAvr 
can  be  cured  {j).     Kicking  in  harness,  and  then    bolting, 


(/()  Lib.   U.   K.    "The  Horse," 

lit;.  And  see  Patent  Defects, 
iiost,  chnp.  V. 

(0  Lib.    U.    K.  "The  Horse," 
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I  j)  Miiilffirhl   V.  I?i>hb,  2  M.  t 
Rob.  210  ;  (12  U.  R.  704. 
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are  frequently  asiociated.    Both  are  vicious  habits  of  the 
*'°ri  -J     '  ^■^"''^""K  a  horse  unsafe  to  drive. 

A  kidney-dropper  will  appear  quite  well  at  starting,  but 
after  travelling  a  short  distance  he  will  come  to  a  dead 
standstill  and,  if  not  supported,  will  drop  down  on  the 
spot.     A  kidney-dropper  is  worthless  and  tmgound  (ji). 

Lameness,  whether  temporary  or  permanent,  is  an  ««- 
8<nindne»8:  because  however  temporary  it  may  be  or  how- 
ever obscure,  it  lessens  the  utility  of  the  horse  and  renders 
him  unsound  for  the  time.  How  far  his  soundness  may  be 
afterwards  affected  must  depend  on  the  circumstances  of 
the  case  {k). 

i-3i'»'*^*^  '"l"*  ^^"^^  '"  ^^*^'  V-  Stephens  (t)  and 
KtddeU  v.  Barnard  (m),  with  regard  to  temporary  diseases. 
18  the  same  as  was  formerly  field  by  Lord  EUenborouch 
and  will  be  seen  in  the  following  cases :— A  horse,  sold 
warranted  sound,  was  proved  to  have  been  lame  at  the 
time  of  sale  ;  this  the  defendant  admitted,  but  undertook 
to  prove  that  the  lameness  was  of  a  temporary  nature,  and 
that  the  horse  had  afterwards  recovered,  since  which  he  had 
been  perfectly  sound ;  however.  Lord  EUenborouah  said 
1  have  always  held  and  now  hold,  that  a  warrantv  of 
soundness  is  broken  if  tbe  animal  at  the  time  of  sale  had 
any  inhrmity  upon  him,  which  rendered  him  less  fit  for 
present  service.    It  is  not  necessary  that  the  disorder 
should  be  permanent  or  incurable.     While  a  horse  has  a 
cough  I  say  he  is  unsound,  although  that  may  either  be  tem- 
porary or  may  prove  mortal.    The  horse  in  Question  havin« 
been  lame  at  the  time  of  sale,  when  he  was  warranted  to 
be  sound,  his  condition  subsequently  is  no  defence  to  the 
action     (n).    And  m  another  case,  on  the  trial  of  an  action 
on  the  warranty  of  a  horse  where  the  evidence  was  very 
contradictoi-y  but  a  witness  of  the  defendant's  admitted 
that  he  had  bandaged  one  of  the  forelegs  of  the  horse 
but  not  the  other,  because  the  one  was  weaker  tiian  the 
other  Lord  EUenboiough  said,  "  To  constitute  unsound- 
ness, It  18  not  essential  that  the  infirmity  should  be  of  a 
permanent  nature;  it  is  sufficient  if  it  render  the  animal 
lor  the  time  unfit  for  service  :  as,  for  instance,  a  cough, 
which  for  the  present  rendera  it  less  useful,  and  may  ulti- 


(M  )  Kiilnty-tlropping  is  an  old 
lerm,  though  one  familiar  to  many 
horsemen.  This  comlition  is  [.r«. 
bably  due  to  plugging  of  a  blood- 
vessol  (^TIiriimh(mi)i). 

(A)  Lib.  U.K.-Xhe Horse," 364. 


(/)  CiuitFn  V.  Stephens,  2  M.  &. 
Rob.  137  ;  C2  R.  It.  78."),  overruling 
Jioldfin  V.  Hnuiden,  2  M.  4:  Rub.  113. 

(»')  Kiddeil  V.  Jivniard,  8  M.  & 
W.  070  ;  «(»  K.  R.  857. 

(«)  Elton  wliimjdeH,  4  Camp.  281 . 
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mately  prove  fatal.  Any  infirmity  whicli  renders  a  horse 
less  fit  for  present  use  and  convenience  is  unsoundness  "  (o). 
In  a  previous  case  it  was  said  to  have  been  held  that  a 
warranty  that  a  horse  is  sound  is  not  false  because  the 
horse  labours  under  a  temporary  injury  from  an  accident 
at  the  time  the  defendant  warranted  it  sound.  But  the 
warranty  there  appears  to  have  been  a  qualified  one, 
because  when  bargaining  the  plaintiif  observed  that  the 
mare  went  rather  lame  on  one  leg.  The  defendant  replied 
that  it  had  been  occasioned  by  her  taking  up  a  nail  at  the 
farrier's,  and,  except  as  to  that  lameness,  she  was  perfectly 
sound  (/)). 

Laniinitis  is  an  inflammation  of  the  sensative  lamince  of 
the  feet.     See  Founder. 

Some  of  the  lower  bars  of  the  palate  occasionally  swell, 
and  rise  to  a  level  with,  and  even  beyond,  the  edge  of  the 
teeth ;  and  the  horse  feeds  badly  on  account  of  the 
inconvenience  he  suffers  from  the  pressure  of  the  food 
on  the  bars  (q).  This  is  called  lampas,  and  being  easily 
cured,  it  is  only  unsoundness  while  it  interferes  with  the 
horse's  usefulness. 

A  diseased  liver  is  of  course  an  unsoundness. 

All  diseases  of  the  lungs  constitute  unsoundness.  Tiie 
principal  ones  are  :  pneumonia ;  glanders  ;  tuberculosis  ; 
pleurisy,  and  actinomycosis. 

Lymphangitis.  See  Weed.  This  constitutes  unsound- 
ness,and  its  previous  existence  predisposes  to  a  recurrence. 

Lymphangitis  Epizontica.  This  is  a  totally  ditfereiit 
disease  from  ordinary  lymphangitis  or  weed.  It  is  a 
scheduled  malady,  and  was  introduced  into  this  country 
from  South  Africa  during  the  Boti  war.  It  is  infectious, 
and  due  to  minute  vegetable  organisms  known  as 
cryptococci.  It  is  denoted  by  the  formation  of  sores 
upon  various  parts  of  the  skin,  and  allied  to  the  skin 
form  of  glanders.  Horses  with  this  complaint  do  not 
re-act  to  the  glanders  test,  i.e.,  to  mallein. 

At  the  bend  of  the  knee,  as  well  as  in  the  inside  of  tlie 
hock,  or  a  little  below  it,  there  is  sometimes  a  scurfy 
eruption,  called  mallenders,  in  the  fore  leg,  and  sallendcrs 
in  the  hind  leg.  This  skin  disease,  psoriasis  or  chronic 
eczema,  is  a  very  troublesome  complaint,  rendering  the 
animal  unsound.     It  is  denoted  by  a  dry  and  scurfy  con- 


Laminitis. 
Laiu(iu8. 


Liver  disease. 

Lung  diseases 
and  plearisy. 


Lymphangi- 

tis. 

Lynipliangitis 
Epizootica. 


MiiUcndei's 
and  sallen- 
dcrs. 


((»)  Elton  V.    JorAin,    1    Stark.       673. 
N.  1'.  C.  127  ;  IH  E.  11.  7.->4.  (q)  Lib.    U. 

(yO  (iarment  v.  Bam,  2  Ksp.      134. 


K.    "The  Horse," 


96 


Manije. 


Nasal 
catarrh 
or  gleet. 


Navicular 
disease. 
(See  Groggi- 
ness). 


WHAT  DISEASES  CONSTITUTE  UNSOUNDNESS  AND  VICE. 

^ition  at  the  joints  named,  being  aggravated  by  the 
flexion  of  the  joints,  and  is  troublesome  to  cure. 

Mange  is  a  pimpled  or  lumpy  eruption  of  the  skin, 
foUowed  by  blotches  covered  with  scurf;  these  change 
into  scabs,  and  occasionally  extend  over  the  whole  body  ; 
It  IS  a  contagious  disease.  A  mangy  horse  is  decidedly 
unsound.    Three  forms  of  mange  exist,  and  all  are  parasitic. 

Megrims.     See  Vertigo. 

A  chronic  discharge  from  the  nasal  cavity  or  cavities 
constitutes  unsoundness,  being  symptomatic  of  some 
organic  change  either  within  the  nasal  chambers,  sinuses 
of  the  head,  guttural  pouches,  or  disease  of  the  molar 
teeth,  &c. 

The  physical  appearance  of  the  discharge  does  not 
aflord  evidence  of  any  substantial  or  diagnostic  value,  as 
til  ought  by  the  older  observers. 

In  ordinary  catarrhal  conditions,  the  nasal  flux  is 
usually  of  a  temporary  nature,  and  veterinary  surgeons 
are  only  acting  within  their  rights  to  defer  examinations 
as  to  soundness  until  such  has  subsided.  Failure  to  do 
so  implies  neglect. 

•  an  incurable  malady  affecting  a 
i\  culare — within  the  hoof,  impli- 
V      ess,  adjacent  structures,  such 
I        Ji'sa  or  lubricating  apparatus, 
and  the  tendon  gliumg  over  the  face  of  the  navicular 
bone.     It  IS  a  disease  that  comes  on  gradually,  and  the 
clianges,  discoverable  post  mortem,  vary  considerably,  in 
accordance  with  the  severity  of  the  disease.     In  plain 
language,  it  always    runs   a    chronic    or    slow  course, 
rendering  the  animal  of  no  commercial  value,  owing  to 
the  incurability  of  it.     One  or  both  fore  feet  may   be 
attected,  and  it  appears  to  be  almost  entirely  confined  to 
the  lighter  breeds  of  horses,  or  at  any  rate  such  as  are 
eniployed  for  fast  work.     Vanners  are  of  course  frequent 
sufferers,  so  are  'bus,  tram,  and  cavaky  horses.      The 
causes  that  determine  the  existence  of  navicular  disease 
are  but  imperfectly  understood,  though  it  is  generally 
admitted  that  concussion  is  a  potent  factor.     Doubtless 
many  horses  are  disposed  of  whilst  affected   with  this 
disease,    even    with    a    warranty.      Ulcerative   changes 
commonly    appear    upon    the    cartilage    covering    the 
articular  surface,  and  as  the  disease  advances  the  fibres 
oi  the  tendon— where  it  glides  over  the  back  of  the  bone- 
become  torn. 


Navicular  diseob 
small  bone — the  < 
eating,  in  the  moi 
as,  the  Cartilage,  n 
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There  are  no  positive  siffus  during  life  indicative  of 
iiaviciiltir  disease,  tlierefore  disputes  often  arise  as  to 
its  existence   or   otherwise   in    some   particular  animal. 

The  signs  that  veterinary  surgeons  place  most  reliance 
upon  are :  a  short,  stilty  or  cat-like  step,  pointing  of  the 
foot  in  and  out  of  the  stable,  together  with  excessive  wear 
of  the  shoe  at  the  toe.  In  course  of  time  the  hocf 
l)ecomes  contracted,  and  tlie  action  "  tied  in  "  ;  lamenes» 
after  standing  in  the  stable :  and  in  many  instances  of 
navicular  disease  affecting  one  foot  only,  it  is  quite  likely 
that  tlie  caJise  of  the  lameness  is  ascribed  to  the  region 
of  the  shoulder.  It  is  absolutel}'  impossible  to  diagnose 
navicular  disease  beyond  dispute,  except  by  after-death 
examination.  Its  existence  can  only  be  conjectured,  and 
with  a  fair  degree  of  accuracj',  but  not  confirmed  by 
clinical  signs.  Negative  evidence  of  lameness  ascribable 
to  other  parts  is  of  assistance,  when  forming  an  opinion. 
It  is  a  breach  of  warranty  to  sell  a  horse  with  navicular 
<lisease  as  sound.  An  operation,  frequently  practised 
by  veterinary  surgeons,  for  tlit.  relief  of  the  pain  attendant 
upon  this  disease,  is  that  known  as  neurectomy,  wliich 
comprises  the  removal  of  about  half  an  inch  of  the  nerves 
supplying  the  foot  with  sensation.  The  incision  is  made 
in  the  hollow  of  the  fetlock,  on  the  inner  and  outer  sides, 
and  the  portion  of  nerve  seized,  and  removed  through  this 
incision.  In  median  neurectomy  the  median  nerve — at 
the  upper  and  inner  side  of  the  forearm — is  divided  and 
about  half  an  inch  of  it  cut  out.  By  this  operation  the 
owner  is  frequently  enabled  to  work  his  horse  for  a  couple 
or  tiu'ee  years  longer,  though  it  is  not  always  so  successful. 
In  some  instances  the  owner  has  sold  the  animal  after 
it  has  been  un-nerved.  To  do  so,  concealing  the  fact  of 
the  operation,  constitutes  fraud. 

As  the  o2)eration,  however  successful,  is  only  i)alliative, 
the  animal  subjected  to  it  remains  unsound.  This  was 
<lecided  in  the  following  case,  soon  after  neurectomy  had 
been  first  introduced  by  veterinary  surgeons.  An  action 
was  brought  on  the  warranty  of  a  horse  which  had  been 
un-nerved.  Several  veterinary  sjirgeons  were  called,  who 
stated  that  the  operation  of  un-nerring  consisted  in  the 
section  of  a  nerve  leading  from  the  foot  up  the  leg ;  that 
it  was  usually  performed  in  order  to  relieve  the  horse 
from  the  pain  arising  from  a  disease  in  the  foot,  the  nerve 
cut  being  the  vehicle  of  sensation  from  the  foot;  that 
the  disease  in  the  foot  would   not   be   affected  by  the 

0.  7 
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operation,  and  would  go  on  increasing  or  not,  aecordinff 
to  Its  character;  that  horses  previously  lame  from  the 
paui  of  such  a  disease  would,  when  un-nerred,  frequently 
go  tree  from  lameness,  and  continue  so  for  years  •  that 
the  operation  had  heen  found  successful  in  cavalry  reci- 
inents,  and  horses  so  operated  on  had  been  for  veius 
employed  in  active  service ;  but  that  in  their  opinion  a 
horse  that  had  been  vn-nened,  whether  by  accident  or 
design,  was  vnsound,  and  could  not  be  trusted  for  anv 
severe  work  (;•).  •' 

It  appeared  tiiat  the  horse  in  question  had  not  exhibited 
any  lameness.  But  Best,  C.  J.,  told  the  jurv,  "that  it 
was  diflicult  to  say  that  a  horse  in  which  there  was  an 
organic  defect  could  be  considered  sound  ;  that  sound 
meant  perfect,  and  a  horse  deprived  of  an  useful  nerve 
was  imperfect,  and  had  not  that  capacity  of  service  which 
IS  stipulated  for  in  a  warranty."  And  the  jury  returned 
a  verdict  lor  the  plaintiff  («).  ' 

It  occasionally  happens  that  a  horse  will  seldom  or 
never  I,e  down  in  the  stable.  He  sometimes  continues 
m  apparent  good  health,  and  feeds  and  works  well  •  but 
generally  his  legs  swell,  or  he  becomes  fatigued  sooner 
tiian  other  horses  (0-  It  is  a  bad  habit,  decidedlv 
injurious,  tending  to  impair  his  usefulness,  therefore  it 
is  a  rice. 

Opacity  of  the  cri/staUine  lens  of  the  eye  is  an  unsound- 
ness.    See  Cataract. 

The  lateral  cartilages  occupy  a  considerable  portion  of 
the  external  side  and  back  part  of  the  foot,  the  expansion 
ot  the  upper  part  of  which  they  are  designed  to  preserve. 
Ihese  cartilages  are  subject  to  degenerative  changes, 
and  the  result  is  that  the  cartilages  become  calcified,  and 
lose  their  normal  elasticity.  This  calcification  of  the 
cartilages  frequently  accompanies  ringbone  («)  ;  but  it 
may  exist  without  any  affection  of  the  pastern  joint  It 
is  ofteiiest  found  in  horses  of  heavy  draught,  but  some- 
times in  harness  and  saddle  horses,  being  a  most  serious 
defect  in  the  last-named  animals.  It  arises  not  so  much 
from  coiieussioii,  as  from  a  species  of  sprain  ;  for  the  pace 
of  such  heavy  horses  is  slow.     The  cause,  indeed,  is  not 


O)  li<'»t  V.  0*horne.  E.4:  M.290. 
When  this  ease  was  decided  the 
operation  wasteinied  "neurotomy," 
!iii«l  the  horse  upuu  which  it  was 
performed  was  termed  a  "  nerved 
hoi'se." 


(v)  Bext  V.  Oshorne,  R.  &  M.  2!  0. 

CO  Lib.  U.  K.  "  The  Horse." 
341.  See  App.  to  Lib.  U  K.,  Ed. 
lSti2,  p.  521. 

(«)  Ringbo  je,  post. 


DISEASES,   DEFECTS,   KiC. 


09 


well  understood,  but  of  the  effect  the  instances  are  very 
numerous,  few  heavy  drav^Iit  horses  arriving  at  old  age 
without  this  change  of  structure  (x).  There  seems  to  be 
an  inherent  tendency  towards  the  deposition  of  lime 
salts  in  the  lateral  cartilages,  more  especially  with 
increasing  age.  It  is  the  lateral  cartilages  of  the  front 
feet  that  are  affected.  One  or  both  feet  may  have  side- 
bone  ;  likewise  the  cartilage  on  the  inner,  outer,  or  both 
inner  and  outer  sides  implicated.  There  is  an  incipient 
form  of  sidebone — indurated  lateral  cartilages.  Like 
ringbone  (y),  it  is  an  unsoundness. 

Sidebone  does  not  necessarily  cause  lameness,  neither 
is  the  size  of  the  growth  any  criterion  as  to  the  existence 
of  such.  Many  veterinary  surgeons  make  it  tlie  rule  to 
pass  cart-horses  as  "  practically  sound,"  provided  that 
the  heels  are  strong,  well  open,  and  the  foot  of  good 
conformation  in  other  respects.  A  considerable  per- 
centage of  horses  do  go  lame  through  sidebone,  therefore 
the  purchaser  is  entitled  to  abatement  in  the  selling 
price,  if  he  decides  to  purchase  on  recommendation  only, 
by  his  professional  adviser.  Sidebone  comes  on  gradu- 
ally, the  normal  elasticity  of  the  flexible  cartilages  being 
replaced  by  a  non-yielding  feel  at  the  extreme  upper  and 
back  part  of  the  hoof,  when  manipulated  with  the  thumb. 

This  very  disagreeable  noise,  known  by  the  name  of  Oveneach. 
"  ororeach,"  &c.,  arises  from  the  toe  of  the  hind  foot 
striking  the  heel  of  the  fore  foot  (z).  It  is  not  altogether 
free  from  danger,  as  a  horse  may  lame  himself  by  it ;  or  if 
the  fore  and  hind  shoes  become  locked,  he  will  be  suddenly 
thrown.  As  to  the  effects  of  a  neglected  tread  or  ovr- 
reach,  see  False-quarter  (a)  and  Quittor(6).  This  defect, 
like  cutting,  arises  from  causes  that  can  often  be  remedied, 
and  is  therefore  neither  an  unsoiindnesx  nor  a  rice ;  but 
if  suspected,  a  special  warranty  should  be  taken  against 
it.     Over  extension  of  the  hind  limb  is  one  cause. 

The  parotid  gland  is  placed  in  the  hollow  which  extends 
from  the  root  of  the  ear  to  the  angle  of  the  lower  jaw  on 
eitljer  side  of  the  face.  In  strangles,  and  sometimes  in 
violent  cold,  it  will  swell ;  or  an  obstruction  will  arise  in 
some  part  of  tlie  duct,  and  the  accumulating  fluid  will 
burst  the  vessel,  and  a  fistulous  sore  will  be  formed,  very 
difficult  to  heal.     Such  a  disease  is  an  unsoundness  (c). 


Parol  ill  planil 
swelling  of. 
and  tistula 
of  the  duct. 


(*•)  Lib.  U.  K.  "  The  Horse,"  310. 

(.'/)  Kingbone,  post. 

(-■)  Lib.U.  K.  "  The  Horse,"  341. 


(«)  F\ilse-quarter,  ante.  p.  8'J. 

(*)  Quitter,  post. 

(<•)  Lib.  U.  K.  '•  The  Horse,"  HM. 
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PoU-evi). 


I  <i 


Pumiced  feet 


Qu  Hiding. 


Quittor. 


llie  point  of  juncture  between  the  head  and  the  boue 
nearest  the  skull  is  called  the  atlas,  and  is  often  the  seat 
of  a  very  serious  and  troublesome  »ore  termed  pull-cvil, 
caused  by  the  horse  rubbing  and  sometimes  striking  his 
poll  against  the  lower  edge  of  the  manger,  or  Imngiug 
back  in  tlie  stall,  and  bruising  the  part  with  the  lialter  ; 
or  from  a  violent  blow  on  the  poll,  carelessly  or  wantonly 
inflicted  ;  the  consequence  is  inflammation,  and  a  swell- 
ing appears,  hot,  tender,  and  painful.  The  swelling 
increases,  and  matter  is  formed,  which  spreads  around 
and  burrows  into  the  muscles.  It  is  difticult  to  cure  (</). 
This  disease  is  an  umomidnets. 

The  sensible  and  horny  little  plates  of  the  foot,  wiiich 
have  been  el.Migated  and  partially  separated  during  the 
intensity  of  an  attack  of  inflammation,  will  not  always 
perfectly  unite  again,  or  will  have  lost  much  of  tlieir 
elasticity ;  and  the  coffin  bone,  no  longer  supported  by 
them,  is  let  down  and  presses  upon  the  sole,  wliich  yields 
to  this  unnatural  weiglit,  and  becomos  convex  or  rounded, 
and  thus,  coming  in  contact  with  the  ground,  tlie  sole 
gets  bruised  and  injured  (e).  This  is  c&WeiX  pumiced  feet ; 
and  constitutes  tinsoundness.     See  Founder. 

A  horse  will  sometimes  partly  chew  his  hay,  and  sufier 
it  to  drop  from  his  mouth.  This  is  called  quidding,  and 
proceeds  either  from  irregular  teeth  or  sore  throat,  but 
usually  ceases  on  the  removal  of  the  cause  (/).  Its 
existence  renders  a  horse  temporarily  unsound. 

Qidttor  is  an  umoundness.  It  lias  been  described  as 
being  the  result  of  neglected  or  bad  tread,  or  over- 
reach (g) ;  but  it  may  be  the  consequence  of  anv  wound 
in  any  part  of  the  foot.  In  the  natural  process  of  ulcera- 
tion matter  is  thrown  out  from  the  wound  ;  this  precedes 
the  actual  healing  of  the  part.  The  matter  which  is 
thrown  out  in  wounds  of  the  foot  is  usually  pent  up, 
and  increasing  in  quantitj',  tunnels  its  way  in  every 
direction.  These  pipes  or  simisea  run  in  various  direc- 
tions and  constitute  the  essen.e  of  quittor  {h).  In 
some  cases  one  of  the  lateral  cartilages  is  necrosed,  and 
no  cure  can  be  effected  until  the  diseased  particle  has 
been  removed  by  operation. 
Either  the  fore  or  hind  foot  or  feet  may  be  the  seat  of 

(d)  Lib.  U.    K.    "The    Horse,"      342. 

^^f\  T  u   TT    T-    .  a.L     TT       ,  ^^  Overreach,  ante,  p.  y9. 

^^(e)  Lib.  U.  K.  '-The   Horse."         (A)  Lib.    U.  K.    -The  Horse," 

'  (/)  Lib.  U.  K.   "The  Horse," 
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this  troublesome  disease.    A  suppurating  corn  frequently 
ends  in  quitter. 

It  frequently  recurs,  and  when  it  does  so,  and  there  is 
evidence  of  an  old  sore,  or  sores,  upon  the  coronet,  i.e., 
the  band  running  around  the  top  of  the  hoof,  this  consti- 
tutes reliable  evidence  that  the  animal  has  been  troubled 
with  the  same  disease  at  an  antecedent  date. 

Rearing,  when  unprovoked  by  bruising,  or  laceration  Itearins. 
of  the  mouth,  is  an  inveterate  and  dangerous  habit  (i). 
It  is  a  rice. 

Ringbone  commences  in  one  of  the  pasterns,  and  Kingbom-. 
usually  about  the  pastern  joint ;  but  it  may  spread  and 
involve  not  only  the  pastern  bones,  but  the  cartilages  of 
the  foot.  The  pastern  first  becomes  connected  together 
by  bone,  instead  of  ligament,  and  tiience  results  what  is 
called  an  anchylosed  ov  fixed  joint.  The  motion  of  these 
parts  is  impeded  or  lost,  and  the  whole  of  this  part  of 
the  foot  sometimes  becomes  one  mass  of  spongy  bone. 
New  bony  formations  are  exceedingly  common  about  the 
pastern  joint,  but  tlie  extent  of  the  exostosis  varies  con- 
siderably. For  instance,  it  may  be  confined  to  one  side, 
at  tiie  front,  or  extend  all  around  the  joint,  completely 
encircling  it.  In  some  cases  it  is  of  rheumatic  origin ; 
but  the  causes  are  variable.  It  is  commonest  in  the  fore- 
limbs. 

Kinjibone  is  sometimes  spoken  of  as  "  true "  and 
"  false,"  depending  upon  its  position  ;  also  as  "  higii " 
and  "  low."  These  terms  have  very  little  pathological 
significance,  nor  yet  much  utilit}-  in  a  legal  sense,  because 
all  new  growths  in  the  regions  of  the  pastern  and  fetlock 
(and  elsewhere)  necessarily  constitute  unsoundness.  Most 
of  these  new  formations  are  developed  slowly,  comprising 
ostitis  and  periostitis,  i.e.,  inflammation  of  bone,  and  fibrous 
membrane  co'ering  bone.  The  law  respecting  bone- 
spavin  (/i)  appe.  -s  on  principle  to  be  exactly  applicable  t(> 
rififibone,  the  slightest  appearance  of  which  must  be  con- 
sidered an  unsoundness,  whether  it  produce  lameness  or  not. 

Roaring  &in\  uhistling  are  abnormal  sounds,  produced  by  Uoaring. 
some  horses  when  put  to  severe  exertion,  and  symptomatic  whistling,  arwJ 
of  disease,  either  of  a   temporary  or  permanent  nature,  ^■'""'"'fe'- 
Lord  Mansfield  and  Lord  Ellenborougli  seemed  to  think 
tliat  roaring  was  not  necessarily  urisoundncss ,-  but  required 
Ijroof,  in  each  particular  case,  that  it  was  symptomatic 


('■)  Lib. 
3.17. 


tJ.    K.    "  The    Horse,"  (^i)  Dune-siiaviii.  ante,  p.  7.'). 
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of  disease,  or  affected  the  horse  so  as  to  render  liim  less 
serviceable  for  a  permanency,  as,  otherwise,  it  might 
merely  be  a  bad  habit.  In  practice,  roaring  is  always, 
and  properly  so,  considered  an  unsoundnegg. 

In  a  case  where  an  action  had  been  brouffht  on  the 
warranty  of  a  horse,  which  had  turned  out  a  roarer, 
Lord  Ellenborough  said,  "It  has  been  held  by  verv  hid 
authority  (Sir  James  Mansfield,  C.J.).  that  roarinqiH  not 
necessarily  M/wownrfnm,  and  I  entirely  concur 'in  that 
opinion.  If  the  horse  emits  a  loud  noise,  which  is 
offensive  to  the  ear,  merely  from  a  bad  habit  which  he 
lias  contracted,  or  from  any  cause  which  does  not  inter- 
fere  with  his  general  health  or  muscular  powers,  he  is 
still  to  be  considered  a  sound  horse  (0.  On  the  other 
band,  il  the  roaring  proceeds  from  any  disease  or  organic 
infirmity,  which  renders  him  incapable  of  performing  the 
usual  functions  of  a  horse,  then  it  does  constitute  uh- 
soundnesg.  I  he  plaintiff  has  not  done  enough  in  show- 
ing that  this  horse  was  a  roarer.  To  prove  a  breach  of 
the  warranty,  he  must  go  on  to  show  that  the  roarina 
ve^dicty""**'"  °^  disease."     The  defendant   had   a 

When  Lord  Mansfield  and  Lord  Ellenborough  gave 
their  decisions  relating  to  roaring  and  its  bearing  upon 
the  soundness  ol  horses,  they  were,  obviously,  labouring 
under  a  delusion  regarding  the  pathological  significance 
of  the  roaring  sound.  Roaring-and  its  modification, 
whisthiig-is  one  of  the  principal  defects  that  veterinary 
surgeons  seek  to  disclose  during  their  examination  for 
soundness,  because  it  destroys  the  commercial  value  of  a 
iiorse,  and  to  pass  such  an  animal  as  sound  throws  the 
onus  of  liability  upon  the  examiner. 

The  production  of  this  abnormal  sound  depends  upon 
a  variety  of  causes,  but  the  commonest  lesion  is  that  of 
organic  changes  in  certain  muscles  of  the  larynx :  in  fact, 
fatty  degeneration  of  these.  The  term  "  fatty  degenera- 
tion does  not  mean  the  deposit  of  fat.  but  the  rephlcement 
of  the  H|««cH/ar  fibres  by  deposition  of  particles  of  oil 
completely  invading  and  destroying  the  functional  power 
possessed  by  muscular  tissue.  A  branch  of  the  pneumo- 
gastric  (left  recurrent)  nerve  supplies  the  laryngeal 
muscles  with  motor-power,  hence  it  is  implicated  in  roar- 
ing,    buch  changes  are  of  course  only  discoverable  after 

(0  Hoi«es     never     emit    such  {II)  Ba*»ett  v     CollU    2   Tamn 

sounds  independently  of  disease.  522  ;  11  K.  H.  78C.  ^" 
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death,  but  fully  seventy  per  cent,  of  roarers  disclose  lesions 
of  this  nature. 

Under  these  circumstances  roaring  coineo  on  gradually  li«ith  roarint' 
— never  arises  suddenly  from  this  cause  ;  and  tiie  cause  ""''  wlustlum 
may  be  inferred  to  lie  in  these  changes  wiien  there  is  an  mnUc  of'  " 
absence  of  either  acute  disease  or  morbid  growth  within  (license. 
the  upper  portion  of  the  respiratory  passage.     In  every 
instance  roaring  or  whistling  is  symptomatic  of  disease. 

Sir  .Tames  Mansfield's  ruling  regarding  a  burse  emit- 
ting a  loud  noise,  though  it  may  be  oH'ensive  to  the  ear, 
from  causes  that  do  not  interfere  with  his  general  health, 
as  being  sound,  cannot,  from  the  veterinary  point  of  view, 
be  regarded  as  correct  in  the  present  day. 

All  abnonnnl  sounds  proceeding  from  the  respiratory 
apparatus,  whether  they  interfere  with  a  horse's  utility 
or  not,  must  necessaril}'  render  the  animal  tinaottnd. 
Many  liunters  make  a  noise  (roar)  when  following  the 
liounds,  or  when  put  to  exertion ;  but  the  respiratory 
defect  predisposes  them  to  come  to  grief,  though  this  may 
not  actually  happen.     Such  are  uasound. 

A  morbid  growth  in  the  nasal  chamber,  region  of  the 
larynx,  or  pharynx,  acute  inflammation  of  tlie  larynx, 
strangles,  lead  poisoning,  and  poisoning  by  Indian  vetches, 
4ire  all  occasional  causes  of  roaring- 

A  horse  might  be  passed  as  sound  one  hour,  and 
become  a  roarer  immediately  afterwards.  It  is  impor- 
tant to  bear  this  fact  in  mind,  because  litigation  is  fre- 
<iuent  in  connection  with  roaring,  whistling,  and  grunting. 

For  instance,  a  polypoid  growth,  situated  in  juxta- 
position to  the  laryngeal  opening  (glottis),  may  become 
«lisplaced,  and  occlude  (temporarily)  the  opening,  resulting 
in  the  production  of  roaring  sound.  Again,  instances  ot 
"  internuttent "  roaring  have  been  recorded. 

The  I'oaring  sound  varies  in  its  intensity,  likewise  in 
the  amount  of  exertion  necessary  for  its  production. 
Very  slight  exertion  will  bring  it  out  in  some  horses, 
whereas  veterinary  surgeons  very  often  require  severe  and 
sustained  exertion  to  satisfy  themselves  as  to  its  absence. 
It  is  customary  to  gallop  hacks  and  hunters  on  heavy 
liind,  and  to  compel  cai-t-horses  to  draw  a  good  load  up  a 
steep  hill. 

Grunting — a  sound  sometimes  emitted  when  a  feint  is 
made  to  strike  a  horse  placed  in  position  for  such 
purpose  —  is  often  indicative  of  a  roarer,  thougli  not 
necessarily  so,  being  apparently  due  to  nervousness  in 
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lent  ol  the  eJinse ;  otJjeis  will  nni  ana,,,  nroiin.te.l  l.v  „ 
v.c.0,,8  propensity,  alone.     There  is  no'ctr  ^    f  leL" 
»  bad  and  dangerous  habit,  it  is  a  Wr.(.0.     See  K  eld  w^ 
.1  en  the  taddle  has  been  suffered  to  i  ress^  Jn,»    .,    ^ 
the  withers,  a  tu.  .our  will  sometimes  be  Ennpd  7"  /  '    I 

esul  s,  and  the  matter  (pus)  burrows  deeply  between  th.* 

trouble.some  ulcers  may  be  produced  by  the  san.e  cause 
on     ?  a"s'iM"  '"1'  "  '''^"*V""  ««  *«  P'«ve«t  the  putting 

Saddle,  collar,  and  girth  calls  resnU  f.v.»,  ♦!  „ 
or  friction  induc'ed  by-iheirfrnpro^erfi^  S7«»f 

^^hen  a  horse  has  been  troubled  with  sores  of  Jl.U 
U.  K.  "The    Horse," 


('")  Lib 
337. 

(«)  I'uU-evil,  ante.  p.  loo. 
H  i'iie  same  princinle  is  applie- 
able    to    BrHiml    .S/wHlder      All 


saa,  iu.j.'al  sfoii..muteun.sounilneKs. 
*^  ^^ .  <i7u  ;  00  1!.  K.  t;57. 
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It  is  A  questiun  for  the  jury  whether  the  liorse  in  Huch  Qiic»«i"n  fnr 
case  Ih  fit  for  iminvdiate  use.  Thus,  where  an  action  whs  '''"  ^"''•^• 
brou^rht  for  the  price  i>f  a  horse  warranted  sound,  and  the 
defendant  endeavoured  to  show  tliat  he  had  a  tender  place 
on  liis  neck,  which,  when  touched,  made  hhn  phui|<e,  it 
bein^;  situated  where  the  mane  is  usunlly  grasped  by  n 
person  when  mountin>,',  and  that  Jio  was  therefore  unsafe 
and  unfit  for  use  while  it  lasted,  Wightman,  J.,  sunuued 
up  and  said  to  the  jury,  '*  I  take  your  opinion  whether 
you  are  satisfied  that  the  horse  when  put  into  the  defen- 
dant's stable  was  rendered  unfit  for  inrmediate  use  to  an 
ordinary  person  on  account  of  Si)nje  disease."  The  jury 
held  that,  when  delivered,  he  was  quite  fit  for  present 
use  (7). 

Saiidcrack,  as  its  name  implies,  is  a  crack  or  split  J^innlpiack. 
of  tiie  hoof  downwards,  into  which  gaud  and  dnt  are 
very  apt  to  insinuate  themselves.  It  occurs  both  in  the 
fore  and  hind  feet,  indicating  a  brittleness  of  the 
hoof,  which  is  sometimes  natural,  but  oftener  the  conse- 
quence of  mismanagement,  or  disease,  particularly  of 
J'alsi-ijitartcr  (;•) ;  where  the  horn  has  grown  down  wiiole, 
but  leaving  a  narrow  strip  of  horn  of  a  difi'erent  and 
ligiiter  colour,  this  indicates  that  there  has  been  a  mnd- 
crach,  and  that  a  disposition  to  it  may  possibly  remain («). 
^Vhen  sandcrack  occiu's  it  is  nearly  always  upon  the  inner 
quarter  of  the  fore  feet,  and  toe  of  the  hiud  feet.  It  is 
due  to  an  imperfect  secretion  of  horn,  and  may  begin 
upon  the  inner  or  outer  surfaces  of  tiie  lioof.  SandcracI, 
is  an  nusoundncgg ;  but  as  in  the  case  of  a  curb  {t),  if  a 
horse,  without  any  indication  of  having  previously  had 
the  disease,  throw  otit  a  gaiidcraclc  innneiliately  after  sale, 
it  is  no  hreach  of  a  warranty  of  goitiidiwgg. 

The  gcab  is  a  disease  which  constitutes  a  breach  of  war-  Sc;ti>.  miuige. 
ranty  of  soundness,  and  there  is  a  form  of  declaration  in 
the  Liber  Plucitandi  (n),  in  a  case  where,  in  consequence 
of  the  existence  of  such  disease,  an  action  was  brouglit  on 
a  warranty  given  at  Leeds  in  10411.     It  is  contagious. 

Scirrhiig  Cord  is  a  disease  afiecting  the  spermatic  cord  Siiilnisconl. 
due   to   a   vegetable   fungus,   an<l   conies   on   gradually. 
Infection  probably  occurs  at  the  time  of  castration. 

Seedy-toe  consists  of  a  niealv  condition  of  the  horn  of  SL-wlv-toe. 
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(y)  AiiLslfii  V,  Itrnirn.  before 
Wijflitiuiiii,  J.,  Newcastle  Si)iiiig 
Assizes.  1S4."). 

(.'•)  l''ali*e-iniaitci',  ante,  \>.  S!». 


('■)  Lib.    U.   K.   -'The    Horse.' 
301. 
(.0  ( 'ml),  ante.  p.  SO. 
[11}  Lib.  I'lac.  SO. 
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WHAT  DISEASES  COXsTITUTK  UXHOUXD.StSS  ANI.   VICE. 

the  tole,  especially  nt  the  toe,  which  in  iidvanoed  v^en 

c«u.e«  «  .ep«r«t,on  of  the  wall  «..,i  ,„le.  «ivi,,K  „  h.Z^ 

.o«nd  when  the  foot  in  hUuW.     It  is  h„ ',L,,L,u.^ 

.VMmM9-a  heel  to  chorea  or  St.  VitUHManee-JH  an 

cuiHble  complaint  ana  one  that  ren.Iers  a  ho,^-  nfvtrr 

iittle  comniercial   value.     DonbtlcHS  manv  "  8l,ivere.« '• 

are  801,1  under  a  warranty  of  HunndneKs  and  tl..    defe.  t 

never  discovere.l  until  it  is  too  late  to  sue  under  u  breach 

of  warranty.     In  some  cases  shiverinR  is  so  obs.u,e  ..s  to 

sufficient  evidence  as  to  its  exinlenc^.  Jf  severe,  a  sliiveier 
U  unahle  to  back,  though  u  may  be  a  renia.kable  puller' 
S  iivf  iiig  ,8  denoted  by  a  quivering  „{  certain  n.u.eles. 
T)  •  '  '8'"n."l'P'».«'»t«*J  is  tl'rown  into  actiot..  Jt  is 
t'u.  -  ..,^,,e8t  affair  m  the  world  tooveriook  slight  »biverujc 
■'!>  »  veterinary  surgeon  cannot  be  expected  to  ascertain 
existence  of  obscure  cases  of  shivering  at  the  time  of 
'  iiination  lor  soundness.  He  must,  however,  employ 
a  rcHsonable  means  to  demonstrate  the  existence  of  this 
and  other  maladies  of  an  occult  nature.  Patholocical 
knowledge  i^elating  to  shivering  is  practically  niL 

bhoulder,  bruited.     See  ante,  p.  104,  n.  («). 

^hyuig  on  coming  out  of  the  stable  is  a  habit  which 
proceeds  from  the  remembrance  of  some  ill-usage  or  hurt 
wh  cli  the  animal  has  received  in  coming  out  of  the  stable 

hVnLTVr''''  '"'.  ?.*'*^  <'>•     When  cunHnned.' 
Jt  18  a  bad  and  dangerous  habit,  therefore  a  rice. 

bhynir,  sometimes,  liowever,  results  from  defective  sicht 
An  unusual  convexity  in  the  formation  of  the  cornea  ut 
e  eye  will  produce  short-sightedness,  a„d  if.  as  is  orten 
the  case,  there  is  thereby  induced  a  habit  of  sbyint; 
such  shying  ,s  an  nnsoundness,  although  there  is  no 
disease,  although  .t  is  the  natural  result^f  a  eou<emZ 
malformation  of  the  eye  (z).  There  are  other  cau^s  of 
8li.>iiig,  such  as  nervousness— brought  on  by  sudden 
tear ;  cataract,  opacity  of  the  cornea,  displacemlnt  of  the 
corpora  nigra,  etc. 

Sidehonc  is  the  same  disease  as  ossification  of  the  car- 
tilages (see  Ossihcation  of  the  Lateral  Cartilacres)  It  is 
mnnsoundness,  whether  it  produces  lameness  or  not  (a) 

Many  horses  are  very  clever  at  alipphiq  the  rollarat 
"•ght;  they  gorge  themselves  with  food,  and  run  the  risk 


i  M 


U)  lAh,    IJ,  K.   "The   Horse, 
o44. 
(-•)  IMidny  V.  Morgan,  28  L.  J., 


Q.  15.  U.    See  aule,  p.  ilS. 

(ii)  Sim/>m»t    V.    p„tt».    Carlisle 
Spring  Assizes,  1847,  cor.  Rolfe,  I!. 
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of  being  kick<>(l  and  lamed  by  other  horsea  (/>).  Aa  t\m 
may  be  prevented  either  by  carefully  and  acciuately  iixin(( 
the  collar,  or  b^  keeping  the  animal  in  a  louse  box,  it 
cannot,  iu  practic<>,  be  considered  a  rice, 

Spai-in  is  an  tin»»itmliie$$.  See  Blood  and  Bog-Hpavin  ('■),  ^\<arU\. 
and  Bone-spavin  (</). 

The  inside  of  the  It'^,  immediately  undi>r  the  knee,  and  S|>i.'o<l>'.i'ut. 
extending  to  the  head  of  the  inner  aplint-bone,  iu  Hubjeirt 
to  injury  from  what  is  termed  ajteedy-cnrtinrf,  which  takes 
place  when  a  horse  with  high  action,  and  in  the  fant  trot, 
violtutly  strikes  this  [nMrt  either  with  his  hoof,  or  the  edge 
of  hia  shoe.  Sometimeu  a  bony  enlargenieut  is  tiie  result ; 
at  others,  great  heat  and  tendf  rness ;  and  the  pain  from  the 
blow  Heems  occasionally  to  be  so  great  that  the  horse 
ilrops  as  if  be  were  sliot  (<).  Speedy-cut,  like  cutting  ( /"), 
is  the  eonacxjuence  of  defective  action  ;  therefore,  where 
a  horse  is  sound  at  the  time  of  sale,  and  lameness  from 
a  speedif-cut  inunediatelv  afterwards  is  no  hrtink  of  a 
u-airanty  of  ninindnent.  Veterinary  surgeons  always 
reject  speedy-cutters  on  the  ground  of  HnsouitdiWHs. 

A  splint,  like  a  hone-aparin  (d),  is  an  excrescence  or  Splint. 
bony  deposit  on  the  leg  of  a  horse,  and  the  danger  in  both 
cases  is  tiie  probability  of  their  interfering  with  his  notion: 
the  bone-spaiin,  by  preventing  the  proper  Hexion  <'f  the 
joint,  and  the  aplint,  by  pressing  on  the  sinews  of  tlie  leg. 
Lameness  may  thus  be  produced  by  each. 

Splint  consists  of  a  variable-sized  deposit  of  new  bone 
at  the  back  of  the  cannon  bone,  or  between  the  latter  Hud 
the  splint  bones,  either  on  the  inner  or  outer  side.  Tlie 
deposit  may  be  confined  to  one  small  patch — perhaps  not 
larger  tiian  a  pea — or  tiiere  ni»y  be  a  group  of  splints  at 
the  back,  and  sides  of  the  cannon  bone,  i  iie  worst  form 
of  splint  is,  unquestionabi}',  that  situu(  m)  inuneiliately 
beneath  the  back  of  the  knee — usually  very  difficult  of 
detection,  but  a  frequent  cause  of  lameness. 

The  ordinary  forms  of  splint  mostly  cause  lameness  at 
the  time  when  the  si)linty  deposit  is  being  laid  down,  i.e., 
duriniu'  the  inHannnatory  sta^e. 

So»i(!  veterinary  surgeons  attach  very  little  importance 
to  splint,  if  the  horse  is  free  from  lameness,  lias  good  action, 
over  four  years  old,  and  the  splint  well  placed.     This  does 
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(«-)  Lib.  U.  K.  •■  Tiie  Horse,' 
;U4. 

(<•)  Blo<xl  and  Bog-si>avin.  an'-- 
j).  75. 


(rf)  Bone-spavin,  ante,  p.  7.'). 
(,•)  Lib.   U.   K.    "The    H  .rsc," 
245. 
(  '■)  Cutting:,  ante,  p.  S7. 


I 


• 


' 


108 


Decision  on 
the  subject. 


Sprain  and 
thickening  of 
the  back 
sinews. 


WHiT  DlSEASes  CONSTITUTE   VSmVUDStSS  ISO  VICE. 

required  for  fast  S  ,       *'',  ^P'*"*'  •'"'  those 

aflectell      Tn  l?f       u     ^'^^  P^'-^'aPs  the  most  frequently 

lameness,  produced  bv  a  «)/ih/    two!    •     "*.^''»ch  was 

tl.al  tS'^S7Thi    ilT'T"'  '"'  ""latent; 
leg,   and  «a3  calculated  to  produce    wh«l    .h.  1 

ca;^rfie^i  .t'-;:,!-!  "Kd"'ttruT  """" 

broken"';,)  *'''''*^"'"'  '*^'"^^  ^''*t  tl^«  «arr«„^^  was 

the  s„e.t„  there  i;T.^Z^,:^-Z  S^^ 


C^)  .VargetwH  v.    JIWo/,/,    1    M 


5«//^/,  y.  0'jy,vV«,  1 1  L.  T.  ur,  ■  and 
post,  Chap,  v.,  J'atent  Defects. 
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when  the  horse  Ims  been  overworked,  or  put  to  sudden 
and  violent  exertion,  the  tendon  presses  upon  the  delicate 
membrane  lining  the  sheath,  inflammation  is  produced, 
and  a  difflerent  fluid  is  tlirown  out,  which  coagulates,  and 
adhesions  are  formed  between  the  tendon  and  the  sheatli, 
and  the  motion  of  the  limb  is  more  diflicult  and  piiinful. 
At  other  times,  from  violent  or  long-continued  exertion, 
some  of  the  fibres  which  tie  the  tendons  down  are  ruptured. 
A  slight  injury  of  this  nature  is  called  a  sprain  of  the  back 
tinetcs  or  tendons,  and  when  such  injury  is  severe  the 
horse  is  said  to  have  broken  down  {h). 

A  thickening  of  the  back  sinews,  which  indicates  a 
previous  and  violent  sprain,  is  an  unsoundness,  hectxuse  an 
alteration  of  structure  has  taken  place,  which  must 
impair  the  natural  usefulness  of  the  hoi'se. 

When  the  muscle,  whose  office  it  is  to  raise  the  neck  star-gazer, 
and  elevate  the  head,  is  too  powerful  in  its  action,  the  top 
of  the  horse's  head  is  pulled  back  and  the  muz/le  pro- 
truded, the  horse  cannot  possibly  carry  his  head  well ;  he 
is  what  is  technically  called  a  star-gazer,  heavy  in  hand, 
boring  upon  the  bit  and  unsafe.  This  is  an  obvious  detect. 

Inseparable  from  this  is  another  sad  defect,  so  far  as  Ewe-necked. 
the  beauty  of  the  horse  is  concerned ;  he  is  cwe-nerked, 
that  is,  lie  has  a  neck  like  a  ewe,  hollowed  above,  project- 
ing below,  and  the  neck  rises  low  out  of  the  chest, 
sometimes  lower  even  than  the  p.  mts  of  the  shoulders  (j). 
These  being  defects  in  the  conformation  of  a  horse  are 
neither  unsoundness  nor  rice. 

Strangles  mostly  aff'ects  young  horses,  almost  all  of  strangl«s. 
which  have  it  once.  In  its  early  stage  it  resembles  a 
common  cold,  and  is  accompanied  with  sore  throat.  It  is 
unsoundness  only  during  the  time  the  liorse  is  ill  with  it. 
It  is  denoted  by  the  formation  of  an  abscess  beneath  the 
jaw,  or  in  some  other  situation,  either  externally,  or 
internally.  In  the  latter  situation  it  is  generally  fatal,  but, 
fortunately  for  horses,  such  undesirable  results  are  not 
frequent. 

String-halt  is  a  singular  and  involuntary  action  of  the  String-halt. 
hind  leg  (and  exceptionally  one  of  the  fore-limbs),  arising 
from  an  irregular  communication  of  nervous  energy  to 
some  muscle  of  the  thigh,  observable  when  the  horse  first 
comes  out  of  the  stable,  gradually  ceasing  on  exercise.  It 
is  probably  so  called  from  its  resemblance  to  the  sort  of 


(h)  Lib.  U.  K. "  The  Horse,"  216.         tO  Lib.  U.  K. "  The  Horse,"  155. 
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WHAT  DISEASES  CONSTITUTE  UNSOUNDXESS  AND  VICE. 

"^*l* '' Pro^luced  by  a  "  string  "  tied  to  the  lee  of  a  ma 
and  held  m  the  hand  of  the  person  driving  it.  ^  ^' 

String-halt  constitutes  unsoundness.  In  the  case  of 
^I'omsonv.  Pntteson  it  was  held  to  be  so.  and  as  the  case 
has  no   been  reported,  it  will  now  be  giveA  at  some  lenSh 

IZeTlMtZ  l""""""""'  '■'  ^*  "'  LiverpZ^Sumfnt 
Assizes,  1846,  and   was  an  action  of  assumpsit  on  tlm 

commg  to  Chester  fair,  and  at  that  time  there  was  a  kick 
apparent  on  one  hock.  The  plaintiff  mounted  and  tried 
Inm,  but  saul  he  had  got  a  string-halt ;  this  the  defendant 
demed.  sajmg  there  was  nothing  but  the  previous  kick 

3atantW  Z^'^T^'^  '°"«^'  ^^  ''^"  'heTfLdant' 
wan  anting  him  sound,  except  a  kick  on  the  hock  " 
The  horse  was  string-halted  on  both  legs. 

Veterinary  surgeons  and  other  witnesses  were  cal     •  on 
both  sides,  who  all  agreed  that  there  y^assMng-hah   b«" 
differed  in  their  opinion  as  to  the  existence  o7a  s  ;^5n 
The  latter  is  frequently  associated  with  strinr,.halt^^ 

lo  prove  string-halt  unsoundness,  Mr.  Howarth     of 
Manchester,  a  veterinary  surgeon,  described  ilfoK. 
spasmodic  affection  of  tL  ai  ".;  m  ,'  de  of  tl  e  h  „d 
He^^^:^!  ^^^"^  though  the  trunk  being  affect" 
-Wl^tl  Vr  mtr^^or^  ''  '--  ^^«  -^^^^  -^' 
iU^^\  ■^"'f'  Z'^-  I^»^«»*POoI,  a  veterinary  surgeon   stated 

a  lo/se'^fs'  1V?o:  '''T  1  '""^  '''^  "ervfrreAdetg 
Ld  that  h!  f*  1  ^vork  and  impeding  him  in  backing, 
dTsease  P^'^^^ical  experience  showing  it  to  be  a 

tupit";.?'"*''''*""'  «f  I^»7«rpool,  a  veterinary  surgeon  of 

03  pressuie  on  the  sciatic  nerve,  that  it  increases  by  work 

useie>,s  11  om  it.  but  that  more  aggravated  cases  were  seen 

The  defendant  called  Mr.  Gregson,  a  veterinarv  s„r 
geon,  who  had  attended  the  horse^  and  did  nS  coLwe; 
>>tnng.halt  u,u>oundness.    But  on  bdng  quesUoned  ?;  the 
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Judge  he  admitted  that  it  frequentlj'  gets  worse,  and  that 
when  very  had  it  impedes  tlie  action  of  tlie  horse,  making 
him  less  competent  tor  work. 

Mr.  Taylor,  another  veterinary  sxn-geon,  said  thai  strin;/- 
halt  does  not  impair  a  horse's  condition.  He  had  examined 
the  horse  in  question  and  considered  him  sound. 

Upon  tliis  bis  Lordship  said,  "  It  is  a  question  for  tlie 
jury  whether  string-halt  produces  those  effects  wiiich  in 
the  eye  of  the  law  renders  him  unsound."  >nd  in  sum- 
ming up  shortly  afterwards  his  Lordship  said  to  the  jury, 
"You  have  heard  the  evidence  as  to  «(nH(7-//aZ^ ;  if  you 
are  satisfied  that  it  is  a  disease  calculated  to  impair  the 
natural  iisefulness  of  the  horse,  you  must  find  for  the 
plaintiff,  it  heing  admitted  that  the  horse  had  it."  The 
jury  found  a  verdict  for  the  plaintiff. 

No  present  day  veterinary  surgeon  would  dream  of  pass- 
ing a  horse  as  sound  with  the  knowledge  that  it  had  striufi- 
halt.  The  causes  of  string-halt  are  variable,  but  the  patii- 
ology  bearingupon  itis  extremely  meagre,  therefore  nothing 
definite  can  be  laid  down  as  to  the  nature  of  the  disease. 

The  molar  teeth  are  not  uncommonly  diseased  through  Teeth, 
caries,  &c.,  and  often  cause  a  clironic  discharge  from  the  ''ccny  ^<i' 
nose.     One  or  more  of  the  molar  teeth  may  be  irregular 
or  overgrown,  constituting  unsoundness,  as  this  interferes 
witii  the  animal's  health. 

For  thickening  of  the  hack  sinews  see  Sprains  and 
Thickening  of  the  Back  Sinews  (/i). 

Thick-wind  consists  of  short,  frequent  and  laborious 
breathings,  especially  when  the  horse  is  in  exercise ;  the 
inspirations  and  expirations  often  sticceeding  each  other 
so  rapidly  as  evidently  to  express  distress,  and  occasionally 
almost  to  threaten  suffocation.  The  principal  cause,  how- 
ever, of  tltick-ivind  is  previous  inflammation,  and  par- 
ticularly inflammation  of  the  bronchial  passages  (Z).  It  is 
an  unsoundness  (?»).  Disease  of  the  heart  often  leads  to 
distressed  breathing. 

Thinness  of  the  horny  sole,  which  does  not  afford  sufli-  Tliinncs.,  o£ 
cient  protection  to  the  inner  or  sensible  sole,  renders  a  ^^'i^* 
horse  more  liable  to  lameness. 

In  a  case  tried  at  Liverpool  before  Cresswell,  J., 
it  appeared  that  a  horse,  whose  feet  were  thin-soled, 
was  sold  warranted  sound.  Some  time  after  sale  he 
went  lame,  and  an  action  was  brought  on  the  warranty. 


Thickeniiiff  of 
the  hack 
sinews. 

Thick-wind. 
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Held  not  an 
unsoundness. 


(*)  Sprain    and    Thickening 
the  Back  Sinews,  ante,  p.  108. 


of  (l)  Ei'oken-wind,  ante,  p.  77. 

(ill)  Lib.  U.  K.  '■  The  Horse,"  193. 
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Witnesses  were  called  for  the  defendant,  who  stated  that 
the  mere  act  of  a  horse's  feet  being  formed  in  this  mnnner 
wonhl  not  of  itself  render  him  inuound.     And  Cress- 
well,  J.,  ,n  summinc  up  said,  "The  plaintiff  raust.'in 
order  to  recover  n.  this  action,  make  out  that  the  horse 
nas  unsouud  at  the  time  of  sale;  a  defective  formation 
However,  not  producing  lameness  at  the  time  of  sale  is 
not,  m  my  opmion,  Hnsonndness."     His  Lordship  then 
referred  to  the  case  of  Broun  v.  Elkinr,ton(n),\yheve 
Lord  Abmj,'er,  C.  B.,  held  that  curhv-hoeks  (o)  not  pro! 
ducmg  lameness  at  the  time  of  sale  were  not  a  breach  of 
warranty   of  soundness,  though  a  curb  was   afterwards 
thrown  out.     And  his  Lordship  then  said,   "This  case 
shows  that  the  mere  fact  of  the  horse  in  question"  being 
thm-soled  at  the  time  of  sale,  is  not  sufficient  to  constitute 
a  hreach  of  the  warranty  of  somdness .-  and  therefore 
iZrZT  T  f  ,«P"V«"  that  that  peculiar  formatioii 
had  produced    at  the  time  of  sale,  actual  lameness,  you 
did  (5!  ^lefendant."  which  the  jury  accordingly 

Thoroughpin.        In  the  neighbourhood  of  the  joints  are  several  bacs 
containing  a  mucous  fluid,  for  the  purpose  of  lubricating 
the  parts,  and  these   sometimes  become   inflamed   and 
enlarged,  as  in  wind-galls  (q).    A  similar  enlargement  is 
found  above  the  hock  just  before  the  gaskin  joins  the  hock 
at  the  back.     It  is  called  a  thoroxtghpin,  and  unless  it  be 
of  great  size,  it  is  rarely  attended  with  lameness.    It  con- 
stitutes unsoundness.     Sometimes  the  swelling  is  confined 
to  the  inner  side;  to  the  outer;  or  both  sides  are  distended 
by  it.    As  a  rule  it  is  at  one  side  only,  but  can,  by  press- 
ing, be  made  to  bulge  at  the  opposite  side,  hence  the 
use  of  the  term,  "thro  "-pin.  from  which  thorough-pin  has 
been  derived      It   is  not  much  detriment  to   a   horse 
and  very  rarely  interferes  with  its  utility. 
.    By  the  use  of  the  term    "thrombosis,"    pathologists 
miply  a  plugging  of  a  blood-vessel,  usually  by  a  clot  of 
blood.     Any  of  the  blood-vessels,  large   or  small    are 
hable  to  be  affected  in  this  manner.'    Horses  ocTaslonal k 
suffer  from  It,  the  mam  trunks  of  the  fore  and  hind  limbs 
being  mostly  affected.    A  veterinary  surgeon  may  pass  a 
horse  as  apparently  sound  to-day,  yet  the  owner  may  find 


■J'hronibosis. 


(«)  Brown  v.  Elkinqtnn,  8  M   & 
W.  J  32;  58K.fi.  6«. 
(o)  Curby-hockg, ante,  p.  87. 
ip)  Bailey  t.  Forrett,  2  C.  &  K. 


131  ;  80  R.  R.  829. 

{<!)  Lib.  U.   K, 
265. 
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it  suddenly  unable  to  move,  from  this  cause,  on  tlie  same 
day,  or  at  a  subsequent  date.  No  liability  rests  with  the 
veterinary  surgeon,  this  being  a  disease,  with  no  reason- 
able  means  lor  ascertaining  its  existence,  or  development 
Thrombosis  produces  inability  of  locomotion,  sweatincr" 
and  a  loss  of  control  over  the  movements.  For  the  tiine 
being  it  renders  the  animal  useless,  occurring  at  irregular 
intervals  whilst  in  harness,  or  under  tiie  saddle."  Its 
existence  constitutes  a  breach  of  wan-anty,  provided  a 
previous  attack  or  attacks  can  be  proved  to  have 
happened  prior  to  sale. 

A  thrush  is  inflammation  of  the  lower  surface  of  the 
inner  or  sensible  frog,  and  the  secretion  or  throwing  out 
of  pus  is  invariably  accompanied  by  a  slight  degree  of 
tenderness  of  the  frog  itself,  or  of  the  heel,  a  little  above 
It,  which,  if  neglected,  leads  to  a  diminution  of  the  sub- 
stance of  the  frog  ;  separation  of  the  horn  from  the  parts 
beneath,  and  the  production  of  suppuration,  and  ultimately 
other  changes  in  the  foot,  destructive  cv.  its  normal  func- 
tions, and  dangerous  to  the  future  usefulness  of  the 
horse  (r).  A  th-ush  is  an  unsoundness.  It  is  usually 
the  result  of  neglect. 

Vertigo  means  a  sudden  attack  of  brain  inertia,  whereby 
the  animal  loses  control  over  its  movements.  The  old 
term  "  megrims  "  is  often  applied  to  this  condition.  It 
comes  on  suddenly,  and  renders  a  horse  dangerous  for 
use,  and  is  an  unsoundness.  A  veterinary  surgeon  has 
no  means  of  ascertaining  its  existence  at  the  time  of  sale. 

A  great  many  horses,  perfectly  quiet  in  other  respects, 
are  ricious  to  clean,  and  this  probably  is  the  consequence 
of  great  sensibility  in  the  skin,  and  of  maltreatment  at 
some  time  or  other ;  and  although  it  may  be  gradually 
overcome  by  kindness (»),  yet,  when  it  exists  in  sucb  "i 
degree  as  to  be  dange  ons,  it  is  a  riee. 

The  same  may  be  said  of  being  vicious  to  shoe  as  wht  >' 
a  horse  is  vicious  to  clean,  except  that  it  is  m-'cL  'jss 
common  ;  however,  when  it  is  dangerous  to  •  ;  saca  a 
horse,  he  must  be  considered  to  have  a  vice  y 

Horses  perfectly  white  or  cream-coloured  have  the  iris  WaU-cyeJ 
nhtte  and  the  pupil  red.     When  horses  of  other  colours, 
and  they  are  usually  pied  ones,  have  a  ivhite  iris  and  a 
black  pupil,  they  are  said  to  be  wall-eyed,   Vulsar  opinion 
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()•)  Lib.    U.   K.    "  The  Horse," 
366. 

{*)  Lib.    U.  K.    "The    Horse," 
O. 


338. 

(0  See  Lib.  U.  K.  '•  The  Horse," 
App.  Ed.  1862,  521. 
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Warts. 


Weak-foot. 


Weaving. 


Weed. 


has  decided  that  a  icall-eyed  horse  is  never  suhject  to 
bhndness,  but  this  seems  altogetlier  erroneous,  as  there 
appears  to  be  no  difference  of  structure  which  can  produce 
this  exemption  (k). 

Warts  Me  tumours  of  variable  size,  arising  first  from 
the  cuticle,  and  afterwards  connected  with  the  true  skin 
by  means  of  the  vessels  which  supply  the  growth  of  the 
tumours.  They  are  found  sometimes  on  the  eyelids,  on 
various  part  of  the  skin,  and  on  the  sheatlj,  &c.  {x). 
Unless,  however,  they  exist  to  such  an  extent  as  to 
impede  any  of  the  natural  functions,  or  in  such  a  situation 
as  to  prevent  a  saddle,  bridle,  or  hnrness  being  put  on  a 
horse,  they  do  not  constitute  unsoundness  iy). 

Weak-foot  often  arises  from  disease,  but  in  many 
instances  from  the  natural  construction  of  the  foot.  In 
the  slanting  of  the  crust  from  the  coronet  to  the  toe,  an 
angle  is  formed,  amounting  probably  to  not  more  than 
forty  instead  of  forty-five  degrees;  and  after  the  horse  has 
been  worked  for  a  year  or  two,  the  line,  instead  of  being 
straight,  becomes  a  little  indented  or  liollow  midway 
between  the  coronet  and  the  toe.  Horses  with  these  feet 
can  never  stand  much  work.  They  will  be  subject  to 
corns  (4  to  bruises,  to  convexity  of  the  sole,  to  punctures 
m  nailing,  to  breaking  away  of  the  crust,  to  inflammation 
of  the  foot.  AVhen  it  is  the  result  of  disease,  it  is  such 
an  alteration  of  structure  as  constitutes  unsoundness. 

Weaving  is  a  motion  of  the  head,  neck,  and  body  from 
side  to  side,  like  the  shuttle  of  a  weaver  passing  through 
the  web,  and  hence  the  name  given  to  this  peculiar  and 
incessant  action.  It  indicates  an  impatient,  irritable 
temper,  and  a  dislike  to  the  confinement  of  the  stable. 
This,  being  a  bad  habit,  is  a  vice,  when  it  either  injures  a 
horse  s  health,  or  renders  him  objectionable. 

The  term  weed  is  applied  to  a  disorder  affecting  the 
absorbent  glands  either  under  the  thigh  or  else  the  arm. 
It  18  a  complaint  that  comes  on  suddenlv,  usually  after  a 
day  or  two's  rest,  hence  the  reason  why  young  horses 
have  it  on  Monday  morning  (Monday  morning  disease). 
It  appears  to  be  a  congestion  of  the  absorbents,  arising 
through  a  want  of  muscular  activity  to  assist  in  circu° 
latmg  the  lymph,  secreted  by  the  glands.     It  is  denoted 


(tt)  See  Lib.  U.  K.  »  The  Horse," 
App.  Ed.  1862,  9,3. 

(«)  Lib.  U.  K.  "  The  Horse," 
381. 


(y)  KSdddl  V.  B»rnard,  9  M.  4: 
W.  670  ;  60  R.  R.  8.->7. 
(-)  Corns,  ante,  p.  82. 
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Whistling. 

Wilrt'in- 
haiincli. 


by  a  painful  swelling  of  the  limb.     One  attack  favours 
another.     It  usually  passes  off  under  proper  treatment. 

The  icheezer  utters  a  sound   not   unlike   that   of  an  Wheezing, 
asthmatic  person  when  a  little  hurried.     It  frequently 
accompanies  bronchitis.     Wheezbui  can  be  heard  at  ail 
times,  even  when  the  horse  is  at  rest  in  the  stable.     It  is 
an  unsoundnesH  (a). 

Whistling  constitutes  unsoundness.     See  Roaring. 

Wilrcmhaunch  is  the  Lancashire  name  for  string 
halt  (6). 

A  wind-gall  is  a  pneumatic-like   swelling,  commonly  Wiml-galls, 
appearing  in  the  region  of  the  fetlock,  but  also  in  other 
situations.     It  arises  through  a  distended  condition  of  u 
bursa,  or  pouch-like  projection,  secreting  a  lubricating 
fluid,  for  the  play  of  tendons,  &c. 

It  is  very  rare  for  swellings  of  this  nature  to  cause  lame- 
ness, but  they  are  unsightly,  and  often  indicative  of  con- 
siderable wear.  Being  abnormal,  veterinary  surjieoiis 
usually  reject  horses  suffering  from  them.  Their  presence 
predisposes  the  part  to  injury,  hence  the  forerunner  of 
unsoundness. 

In  an  action  which  was  brought  on  the  warranty  of  a 
horse,  the  breach  of  which  was  icind-ffalls,  a  verdict  was 
found  for  the  plaintiff (c).  The  u'tnd-galls  h&d  probably 
produced  lameness,  as  there  appeared  not  to  have  been 
any  dispute  about  the  unsoundness,  but  only  about  the 
form  of  action. 

Wind-sucking  bears  a  close  analogy  to  crib-biting  (d) 
The  liorse  stands  witli  liis  neck  bent,  his  head  drawn  in- 
ward, his  lips  alternately  a  little  opened  and  then  closed, 
and  a  noise  is  heard  as  if  he  were  sucking  (e).  It  is  both 
unsoundness  and  vice. 

The  yelloics,  otherwise  the  jaundice,  is  the  introduction  Jaundice, 
of  bile  into  the  general  circulation,  and  which  is  usually  Vellows. 
caused  by  some  obstruction  in  the  ducts  or  tubes,  which 
convey  the  bile  from  the  liver  to  the  intestines.  It 
exhibits  itself  by  a  yellowness  of  the  eyes  t.nd  moutli, 
and  any  part  of  the  skin  not  covered  with  hair  (/).  It 
is,  while  it  lasts,  an  unsoundness. 


\\'ind-s  lick- 
ing. 


I 


(a)  Onslow  V.  Hamei,  2  Stark. 
N.  P.  C.  81  ;  19  B.  R.  680. 


18. 


(*)  String-halt,  ante,  p.  109. 
(c)  Stitai-t    V.    WUkin»,   Doug, 


((f)  Crib-liting,  ante,  p.  84. 

(e)  Lib.  U.  K.  "The  Horse,' 
340. 

(/)  Lib.  U.  K.  "The  Horse,' 
213. 
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CHAPTER  V 

wahranty;   sale  and  warranty  bt  an  aobnt;   and 
patent   defects. 

Warranty. 

In  buying  a  horse,  as  well  as  in  making  an  exchange,  the 
maxim  caveat  emptor  is  the  rule  of  law,  and  a  party  who 
has  got  an  unsound  horse  has  in  neither  case  any  remedy 
unless  there  be  evidence  either  of  express  warranty  or  of 
fraud.  For  in  the  general  sale  of  a  horse  the  seller  only 
warrants  it  to  be  an  animal  of  the  description  it  appears 
to  be,  and  nothing  more ;  and  if  the  purchaser  makes  no 
inquiries  as  to  its  soundness  or  qualities,  and  it  turns  out 
to  be  unsound  or  restive  or  unfit  for  use,  he  cannot  recover 
as  against  the  seller,  as  it  must  be  assumed  that  he 
purchased  the  animal  at  a  cheaper  rate  (a). 

According  to  the  Roman  law  (6),  and  in  France  (c)  and 
Scotland,  and  partially  in  America  (d),  there  is  always  an 
implied  contract  that  the  vendor  has  the  right  to  dispose 
of  the  article  which  he  sells. 

In  England  the  common  law  rule  was  formerly  stated  to 
be  that  on  a  sale  of  specific  goods  there  was  no  implied 
warranty  of  title,  and  that,  in  the  absence  of  fraud,  the 
seller  was  not  liable  for  a  defect  of  title  unless  there  was 
an  express  warranty  or  an  equivalent  to  it  by  declaration 
or  conduct  (c).  It  was,  however,  well  settled  that  in  an 
executory  agreement,  the  seller  impliedly  warranted  his 
title  in  the  goods  which  he  promised  to  sell  (/);  and  so 
wide  a  construction  was  put  upon  the  circumstances  which 
might  be  held  to  be  equivalent  to  an  express  warrantv 
that  Lord  Campbell  said  that  the  exceptions  had  well 


(a)  Jones  v.  Bright,  3  M.  &  P. 
175  ;  30  K.  R.  728. 

(*)  Domat,  book  1,  tit.  2,  s.  2, 
art.  3. 

{!•)  Code  Civl!,  chap.  4,  s.  1,  art. 
1603. 

(rf)  1  John's  Rep.  274  (Amer.) ; 
Story  on  Sales,  4th  Ed.  367.    See 


'  ^ Morley\.Attenhon»igh,^'E.Tch, 

per  Parke,  B. ;  77  H.  R.  709. 
'  •  )  Morley    v.  AUenhorougk,    3 
Er...a.  500  ;  18  L.  J.,  Ex.  lid  ;  77 
R.  R.  709, 

(/)  Benj.  on  Sales,  4th  Ed. 
p.  622;  Morley  v.  Attenbormgh, 
supra. 
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nigh  eaten  up  the  rule  (g).  This  dictum  was  quoted  with 
approval  by  Erie,  C.J.,  in  Eichholz  v.  Banniiiter  (//),  and 
since  the  decision  in  that  case  there  can  be  little  doubt 
but  that  the  exceptions  had  become  the  rule,  and  the  old 
rule  had  dwindled  into  the  exception  (t)<  This,  at  all 
events,  appearn  to  be  the  principle  upon  which  the  judg- 
ment  of  the  Queen's  Bench  Division  (Lord  Coleridge, 
C.J.,  and  Lord  Esher,  M.R.)  was  founded,  in  Edwanh  v. 
Pearson  {k).  In  that  case  a  horse  which  had  been  Htoleu 
was  sold  by  auction,  a  few  days  after  the  theft,  at  a  horse 
repository,  to  the  defendant,  who,  almost  immediately 
afterwards,  sold  it  to  the  plaintiff,  who  paid  him  15^  for 
it.  Soon  afterwards  the  owner  traced  the  animal,  and 
the  plaintiff  gave  it  up  to  the  police  and  then  demanded 
back  from  the  defendant  the  sum  he  had  paid  for  it,  and, 
being  refused,  brought  an  action  in  the  County  Court  to 
recover  the  price.  The  Judge  thought  that,  though  the 
parties  had  no  idea  of  any  warranty  of  title,  but  merely  a 
sale  of  the  horse,  there  was  an  implied  warranty  by  the 
defendant  that  lie  had  a  right  to  sell  it,  and  gave  jud^'- 
ment  for  the  plaintiff  accordingly.  On  appeal  to  the 
Divisional  Court  this  judgment  was  affirmed,  the  Court 
being  of  opinion  that  the  plaintiff  intended  to  buy  a  horse 
and  not  a  lawsuit. 

But  any  doubt  that  may  have  existed  subsequently  to 
the  decision  in  Eichholz  v.  Bannister  (l),  in  relation  to  the 
existence  of  an  implied  warranty  of  title  on  the  sale  of 
specific  goods,  is  entirely  removed  by  s.  12  of  the  Sale  of 
Goods  Act,  1898,  which  enacts  as  follows  : — 

"  In  a  contract  of  sale,  unless  the  circumstances  of  the 
contract  are  such  as  to  show  a  different  intention,  there 


is- 


(1)  An  implied  condition  on  the  part  of  the  seller  that 

in  the  case  of  a  sale  he  has  a  right  to  sell  the 
goods,  and  that  in  the  case  of  an  agreement  to 
sell  he  will  have  a  right  to  sell  the  goods  at  the 
time  when  the  property  is  to  pass : 

(2)  An  implied  warranty  that  the  buyer  shall  have  and 

enjoy  quiet  possession  of  the  goods : 

(3)  An  implied  warranty  that  the  goods  shall  be  free 


0?)  Sims  V.  Marryat,  17  Q.  B. 
281  ;  85  R.  R.  462. 

(h)  17  C.  B.,N.  fc.  708;  34  L.  J., 
C.  P.  105  ;  12  L.  T.  70  ;  13  W.  R. 
»6. 

(i)  ISee  Uenj.  on  Sales,  4th  Ed. 


634. 

Qt)  0  T.  L.  R.  220. 

(/)  Suprn.  See  llaV  v.  Coniler, 
2  C.  B.,  N.  S.  40;  JUiyiielfy  v. 
Uatdeii,  L.  R.,  2  C.  1'.  1)25;  3« 
L.  J.,  C,  F.  328. 
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from  any  charge  or  incumbrance  in  favour  of  any 

third  party,  not  declared  or  known  to  the  buyer 

before  or  at  the  time  when  the  contract  is  made." 

As  sub-s.  a)  of  this  enactment  uses  the  term  "  implied 

fr  /o!"?."  'u  ««»*»•««*  *»th  ""PHed  warranty  in  sub-ss. 

(z;,  (8),  the  buyer  may,  on  a  breach  thereof,  repudiate  the 

contract  under  s.  11  (1),  (a),;w«^  p.  122,  and  rec.ver  the 

price  paid  on  the  ground  of  «  failure  of  consideration 

(under  s.  64),  or  may  treat  the  breach  as  a  breach  of 

warranty  only  under  s.  11,  sub-s.  (1),  (a)  (w). 

A  dispute  respecting  the  title  of  diflereiit  parties  to  a 
iiorse  may  be  decided  by  an  interpleader  issue.  Thus  a 
question  was  tried  whether  certain  race-horses  were  the 
property  of  the  plaintiff  when  they  were  seized  in  exe- 
cution  by  the  sheriflf  of  Cambridgeshire,  at  Newmarket, 
under  a^f./rt.,  consequent  on  a  judgment  obtained  by  the 
defendant  against  a  gentleman  named  Carew,  and  a  iurv 
found  a  verdict  for  the  plaintiff  (n). 

But  an  interpleader  order  will  not  be  granted  where  the 
respective  claims  are  not  co-extensive.     Thus,  where  the 
detendant,  the  proprietor  of  a  horse  repository,  sold  there 
by  public  auction,  a  horse  to  the  plaintiff,  warranted  quiet 
to  ride  and  iii  narnt-ss,  but  subject  to  a  condition  by  which. 
i»  considerrd  by  tho  buyer  incapable  of  working  from  anv 
inhrmity  or  dis -ase,  it  might  be  returned  on  the  second 
day  after  the  sale,  and  the  matter  determined  by  veterinary 
surgeons  according  to  the  terms  provided  for  in  such  con- 
,  .  ".L.'*"J^  *'^®  ^^'^^^^  ^"8  accordingly  returned  by  the 
plaintifl,  who  demanded  to  have  back  the  money  he  had 
paid  for  the  purchase,  and  this  being  refused  he  brought 
an  action  against  the  defendant  for  breach  of  warranty : 
and  the  person  who  had  placed  the  horse  at  the  repository 
for  sale  claimed  of  the  defendant  the  proceeds  of  the  sale 
stating  that  the  horse  had  left  the  repository  perfectly 
sound  :  It  was  held  that  the  defendant  was  not  entitled 
to  an  interpleader  order  (o). 

Where  there  is  a  contract  for  the  sale  of  goods  by 
description,  there  is  an  implied  condition  that  the  goods 
shall  correspond  with  the  description  (p). 


('«)  Kerr  &.  Pearson-Gee  on  the 
Sale  of  Goods  Act,  IS'JS,  p.  80. 
See  also  Kirhhoh  v.  Btinmiter, 
ante,  p.  117. 

(«)  Foi-dy.  Sykct,  before  Lord 
Campbell,  C.J.,  Cambridge  Spring 


Assizes,  1853.  See  also  Cochrane 
V.  Mooif,  25  Q.  B.  D.  57  :  5!»  L.  J., 
Q.  K.  377. 

(«')  Wright  v.  Freeman,  48  L.  J., 
C.  1'.  276  ;  40  L.  T.,  N.  S.  134. 

(li)  Sale  of   Goods  Act,    1893, 
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According  to  Bowen,  L.J.  (7) :  "An  implied  wan-Rnty,  '"'P''*^."*  . 
or,  as  it  is  called,  a  covenant  in  law,  as  distinguished  "(,'om°cx|)rw» 
from  an  express  contract  or  express  warranty,  really  is,  warranty 
in  all  cases,  fminded  upon  the  presumed  intention  of  the 
parties  and  upon  reason.  The  implication  which  the  law 
<lraws  from  what  must  obviously  have  been  tlic  intention 
of  the  parties,  the  law  draws  with  the  object  of  giving 
efficacy  to  the  transaction,  and  preventing  such  a  failure 
of  consideratitm  as  cannot  have  been  witliin  the  contem- 
plation of  either  side.  ...  I  btliuve  if  one  wore  to  take 
all  the  cases  ...  it  would  be  found  that  in  all  of  them 
the  law  is  raising  an  implication  frouj  the  presumed  inten- 
tion of  tlie  parties.  ...  In  business  transactions,  .  .  . 
wliat  the  law  desires  to  effect  by  the  implication  ig  to 
give  such  business  efficacy  to  the  transaction  us  must 
have  been  intended,  at  all  events,  by  both  parties,  who 
are  Imsiness  men — not  to  impose  on  one  side  all  the 
perils  of  the  transaction,  or  to  emancipate  one  side  from 
all  the  chances  of  failure,  but  to  make  each  party  promise 
in  law  as  much,  at  all  events,  as  it  must  have  been  in 
the  contemplation  of  both  parties  that  he  should  be 
responsible  for  in  respect  of  those  perils  and  chances." 


«.  13.  See  also  lioiveii  v.  Slioml, 
2  Apt).  C118.  4:.r. :  4f.  L.  J..  ^^  u. 
.ICl ;  36  L.  T.  8.-.7  j  J.'.  W.  U.  VM. 


(7)  riip  Moon-orh.  14  P.  1).  til  • 
.-.H  1,..!..  P.  73;  t>(»  L.  T.  ti.Mi  ^7 
W.  K.  431). 


Canadian  Cases. — In  an  action  on  tho  warrunty  of  horses,  a  Implied, 
conversation  just  before  tho  delivery  b^^twecn  tho  parties  whoii  tho 
plaintiff  paid,  "  You  say  those  horses  are  sound:'"  and  tho  dcfcn- 
diint  replied,  "Yes,  they  are,"  couplwl  with  a  subsequent  refusal 
to  take  back  the  horses ""  because  they  wore  as  ho  warranted  them  " 
are  sufficient  evidence  from  which  the  jury  may  infer  thut  a 
warranty  was  piven  at  tho  sale.  Lil>l>ii  v.  Xi^hif,  1  KeiT  (N.  B.), 
3<)2  (1841).    And  see  Hulli<l<t;,  v.  ICA  it,;  2;j  U.  C.  Q.  H.  oWi. 

Knowledge  by  the  vendor  of  tho  purpose  for  which  an  animul  is 
purchasfMl  will  "not  raise  an  implied  warranty  of  fitness  for  such 
pui-pcse.  CiiiDtfi/  of  Siinaie  .iijricultimil  Sucic'i/  v.  Il'ic/c,  12 
U.  C.  Q.  B.  Gl-i  (i85o). 

A  representation  in  a  catalojyuo  or  advertisement  of  a  sale  by 
auction  will  not  amount  to  a  warranty  if  the  au(-tioiieor  at  the  sale 
of  tho  animal  announces  tliut  the  seller  warranteil  nothing,  fravj 
V.  Milkr,  22  U.  C.  C.  P.  348  (1872). 

' '  Tic  "  or  "  rot "  in  a  horse  is  a  defect  for  whii  h  a  contract  for  tho 
sale  of  the  horse  can  beset  aside.  Duchttrmc  v.  Chunst,  Q.  E.  23 
^;.  0.82(1902). 

Even  where  the  seller  of  a  horso  sells  it  without  wurraui  y ,  and  the   Fraud. 
purehaser  buys  it  at  his  own  risk,  the  seller  will  be  held  to  have 
warranted  it  if  at  the  time  of  sale  he  knew  that  the  horse  had  such  a 
defect;  for  in  stipulating  that  thero  should  be  no  warranty  in  these 
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of  qualitrun'r*  tier .  i;;  J  '*  "  •"'^  '"P"*''  ^''"••"t^' 
the  mere  fact  of  ;  «l«  /  r*i  circumstances  beyonil 
The  max  m  of  thrlAifr  ''?'"''  ''  '""^  ^'^  '"'PHed  (,). 
general  ruE  hI  fcableT  ^iJ^ '  T'"'  ""^"'^'  »  »''« 

concea  ment  i  f?auir„t  J*"  '  *"*'"  ''^  "  fraudulent 
ha.  given  an  LDre««w;lrf''P'*'^  ««"»'• 

impHed  from  theSr!^    ^''  "^  ""'"'  '  ^""""ty  be 

conditio;  ..S  th^^ J.l'.'v'!  "»r  '■","""'  """•""tyor 

Tin  ;rJ    ''  ^"^''l"''"  °^  *  description  wh  ch  !t 
(whether  he  be  the  manufacturer  or  not)  tS  I 

thnL^  nf         '  f ""''  ^"'■P"^*'  P^^^ided  that  in 
(2)  NVhere  goods  are  bought  by  description  from  a 


■Jo  J  0**m(e  V.  JJurt,  23  L.  T.  851 ; 


19  W.n.  331  ;   n-«rrf  T.  //„*Ax,  4 
App.  Cas.  13;  -IH  L.  J..  C    }>  281- 

(*)  J/,llv.JiulU,  supra. 


knowledge,  such  a  dSecran^  ^°  ?V^-^  l*^^  ""i"  ^°'««  ^^-^ving.  to  his 
an  action,  he  ^nnofoSctt^^^^^  ^^  hisdeLceto 

back  to  him  before  actSn-  K™fA,J'f -^^^  ,"°*  "^^^  t^«  1»°'«« 

Charesf,  Q.  E.  23  S  C!   «•>  no<>.)\       """'^uieni  sale.     Diicharme  v. 
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seller  who   deals   in  goods  of  that   description 
(whether  he  be  the  manufacturer  or  not),  there  is 
an  implied  condition  that  the  gooda  ahall  be  of 
mercliHutable  quality  ;   provided  that  if  the  buyer 
has  exHinined  the  goods,  there  Hhall  be  no  implied 
condition  as  regards  defects  which  such  examina- 
tion ou^ht  to  have  revealed : 
(8)  An  implied  warranty  or  condition  as  to  quality  «ir 
iitness  for  a  pnrticaiar  purpose  may  be  annexed  by 
the  usage  of  trade. 
(4)  An  express  wariiuity  or  condition  does  not  negative 
a  warranty  ov  c>>iulition  implied  by  this  Act  unleMs 
inconsistent  tlierowith." 
The  reason   laid   down   for  requiring  a   warranty   of 
soundness  in  btiyiug  u  horse  is,  that  it  is  well  known  they 
have  secret  ninliuiies  whicli  cannot  be  discovered  by  the 
usual  trials  ami  inspections,  and  tliat  a  warranty  prevents 
the  i)urchaser  from  being  danmititii  Ky  those  latent  defects 
against  which  no  pnidcncu  can  guaul ;   as  it  ditters  from 
the  case  of  a  niiiiiuluctiirfttl  u'-ticle,  where  a  merchant,  by 
providing  propel  juittii  m!:*  and  voikmnnship,  may  prevent 
defects  (0.    And  tlj.   Int.  Mr.  Yonatt  said,  "A  man  should 
have  a  more  perfect  kuowlfclge  <>f  horses  than  falls  to  the 
lot  of  most  men,  and  u  |>erfect  knowledge  of  the  vendor 
too,  who  ventures  to  buy  a  horse  without  a  warranty"  (it). 
But  the  same,  miitati$  mutandis,  may  very  justly  be  said  of 
a  person  who  ventures  to  give  a  warranty  on  the  sale  it'  u 
horse. 

If  a  buyer,  however,  means  to  protect  himself  *!,;'\ 
hidden  defects,  he  must  take  a  warranty,  and  he  '•■~  :■*.{ 
protected  otherwise,  unless  he  can  make  out  fraud  (.i  . 

By  s.  62,  sub-s.  (1)  of  the  Sale  of  Goods  Act,  1  ■;!..! 
"warranty"  as  regards  England  and  Ireland  nieauA  •.•,n. 
agreement  with  reference  to  goods  which  are  the  subject 
of  a  contract  of  sale,  but  collateral  to  the  main  purpose  of 
such  contract,  the  breach  of  which  gives  rise  to  a  claim 
for  damages,  but  not  to  a  riglit  to  reject  the  goods  and 
treat  the  contract  as  repudiated. 

As  regards  Scotland  a  breach  of  warrant}'  shall  be 
deemed  to  be  a  failui'e  to  perform  a  material  part  of  the 
contract. 

It  is  much  better,  both  for  the  buyer  and  seller,  when 

(0  1   Rol.   Abr.    90;  Jimfn    v.      368. 
Bright,  5  Uing.  444  ;  30  It.  It.  72S.  (.»■)   Drmrod 

(«)  Lib.    U.K.    •'The    Horse,"      W.  CGI. 
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a    man    sa}s,     '  Ihis    horse    is    sound"   tlmt   J«   o 

purpose  (.)      The  general  rule  laid  down  by  Bavlev   T 

'a  wl™t7a^  '""'ir'T  ^T«««"*«  at"the\ir  o/;ale 
sale  Lv  '"\V. .  ^'     ^^^'^^T  '^  *  P«^«°"  at  tJ»«  time  of 

waL^ri^tti^jr^eij^VaStt*^^ 

appears  by  amplication,  from  ss.  11  and  62  (if-u^m 
b«3/r  to^  Stir?'  t  ''^f'  ^'  wl -elf eSe'r^h^' 
repudiated  ^i)  *'        '  ^""^   *''"*  *^^   """*'-"^'  «« 

/  !  ^irT     *^"f?*a»d  or  Ireland— 

^o  re7,lS"K  1r^'  i?  ^"^J«^'  *«  -^'  <^««dition 
to  De  hilhl  ed  by  tlie  seller,  the  buyer  may  waive 

the  condition  or  may  ele     to  treat  the  brealh  of 

such  condition  as  a  breach  of  warranty  and  not  as 

(b)  ^^S:r\V''r>  *'"  ^^"*'-^«*  -  repudia    d 
ditTon    ty*     ,'P"'"?°^"^  ?  ''•'"t'-a^t  of  sale  is  a  con- 
(lit  on,  the  breach  of  which   may  cive  rise  to  r 

lant.^,  the  breach  ot  which  may  cive   rise  to   a 
elaun  for  damages  but  not  to  a  right  to  reLct  the 
goods    and    ti-eat    the    contractus    r.pSted 
depends  in  each  case  on  the  construction  of  the 


yard,  2  C.  i  P.  211  ;   31   1{.  U. 

•^  A^^^f.'?-'?''  CJ-,^"'"v  V.  /inohf, 

//,,; t ; ■ ' "1=  -^^ "•  "•  ''^''-  '^ee "'"^'^ 
Jtii'iatillv.  ,\riii<,»i.2Q.]i   D  102- 

4«  L.  J.,  Q.  B.  2,vj  .  ;,y  LT  '  l<i4  '. 
25  W.  1!.  3i;{_c.  A.    "'^■^••^•'*' 


34^?  lI'S  "•'""''*•  *^-*P- ^3; 

(<•)  M-CoHiiHv.  Miirnhu,  L  11 
■-.  P.  C.  203  ;  28  L.  T.  713. 

(rf)  See  Keir  &  Pearsoii-Gce  on 
the  ^alc  of  Gooils  Act,  1893,  p.  68, 
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contract.  A  stipulation  may  be  a  condition, 
though  called  a  warranty  in  the  contract, 
(c)  Where  a  contract  of  sale  is  not  severable,  and  the 
buyer  has  accepted  the  goods,  or  part  thereof,  or 
where  the  contract  is  for  specific  goods,  the  pro- 
l)erty  in  which  has  passed  to  the  buyer,  tlie 
breacli  of  any  condition  to  be  fulfilled  by  the 
seller  can  only  be  treated  as  a  breach  of  wurranty, 
and  not  as  a  ground  for  rejecting  the  goods  and 
treating  the  contract  as  I'epudiated,  unless  there 
be  a  term  of  the  contract,  express  or  implied,  to 
that  effect. 

(2)  In  Scotland,  failure  by  the  seller  to  perform  any 
material  piirt  of  a  contract  of  sale  is  a  breach  of  con- 
tract, which  entitles  the  buyer  either  within  a  reasonable 
time  after  delivery  to  reject  the  goods  and  treat  the  con- 
tract as  repudiated,  or  to  retain  the  goods  and  treat  the 
failure  to  perform  such  material  part  as  a  breach  which 
may  give  rise  to  a  claim  for  compensation  or  damages. 

(3)  Nothing  in  this  section  shall  affect  the  case  of  any 
condition  or  waiTanty,  fulfilment  of  which  is  excused  by 
law  by  reason  of  impossibility  or  otherwise." 

By  sub-s.  (1)  (c)  of  the  above  enactment,  the  buyer 
nmst,  in  the  absence  of  any  special  term  to  the  contrary, 
treat  the  breach  of  a  condition  only  as  a  breach  of  war- 
ranty where  (1)  he  has  accepted  part  of  the  goods  under 
an  entire  contract,  or  (2)  there  has  been  a  sale  of 
specific  goods. 

With  regard  to  part  acceptance  under  an  entire  con- 
tract, the  principle  is  that  the  buyer  *'  by  not  repudiat- 
ing tlie  contract  has  aitirmed  it "  (e).  "  If  I  bargain  for 
the  purchase  of  ten  horses  .  .  .  and  the  seller  delivers 
oaly  nine,  I  may  say  to  him,  '  I  will  not  accept  them,  my 
bargain  was  for  ten.'  But  if,  instead  of  so  doing,  I  take 
the  nine  horses  and  use  them,  thatwiiich  at  one  time  was 
a  condition  i)recedent  by  my  conduct  has  become  no  con- 
dition precedent"  (J). 

With  regard  to  sales  of  specific  goods,  "  If  a  specific   Sale  of 
thing  has  been  sold  with  a  warranty  of  its  quality,  under 
such  circumstances  that  the  property  passes   with  the 
sale,  the  vendee  having  been  thus  benefited  by  the  partial 
execution  of  the  contract,  and  become  the  proprietor  of 
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(-•)  Mlilte  V.  JWtoH,  7  H.  &  N. 
42,  per  Ctiauucll,  B. 


(/)   ]V!<if,'  V.  LWtoH,  7  II.  &.  X. 
42,  pur  lirarawull,  B. 
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the  thing  sold,  cannot  treat  the  failure  of  the  warranty  as 
a  condition  broken  (unless  there  is  a  special  stipulation 
to  that  effect  in  the  contract),  but  must  have  recourse  to 
an  action  for  damages  in  respect  of  the  breach  of  war- 
ranty  "  (g). 

Where  there  is  a  contract  for  the  sale  of  specific 
goods,  and  the  goods  without  the  knowledge  of  the  seller 
have  perished  at  the  time  the  contract  is  made,  the  con- 
tract is  void  (h). 

Where  there  is  an  agreement  to  sell  specific  goods,  and 
subsequently  the  goods,  without  any  fault  on  the  part  of 
the  seller  or  buyer,  perish  before  the  risk,  passes  to  the 
buyer,  the  agreement  is  thereby  avoided  (t). 

Thus  where  A.  agreed  to  sell  a  specific  horse  to  B. 
upon  condition  that  it  should  be  taken  away  by  B.  and 
tiled  by  him  for  eight  days,  and  returned  at 'the  expira- 
tion of  that  period  if  B.  did  not  think  it  suitable  for  his 
purposes,  and  the  horse  died  on  the  third  day  after  it  was 
placed  in  B.'s  stable,  without  fault  of  either  party :  it  was 
held  by  Denman,  J.,  that  A.  ccnild  not  maintain  an 
action  for  the  price  as  for  goods  sold  and  delivered  (A). 

There  was  at  one  time  a  general  opinion  that  a  *ouitd 
pi-ice  given  for  a  horse  was  tantamount  to  a  warranty  of 
soundness ;  but  Lord  Mansfield  considered  the  doctrine 
to  be  so  loose  and  unsatisfactory  that  he  rejected  it,  and 
laid  down  the  following  rule  :  "  There  must  either  be  an 
express  uarranty  of  soundness,  or  fraud  in  the  seller,  to 
maintain  an  action  "  (/). 

A  general  warranty  is  an  unconditional  undertaking 
that  a  horse  or  any  other  article  really  is  what  the 
warrantor  professes  it  to  be. 

A  warranty  may  be  either  general  or  qualified.  If  a 
person  at  the  time  of  his  selling  a  horse  say,  "  I  never 
warrant,  but  he  is  sound  so  far  as  /  ktlou;"  it  is  a 
qualified  warranty,  and  an  action  for  breach  of  warranty 
may  be  maintained  upon  it  by  the  purchaser,  if  it  can  be 
proved  that  the  seller  knew  of  the  unsoundness  {m). 
By  the  conditions  of  sale  at  repositories  and  public 


0/)  Per  Cur.  Hehii  v.  Jiiintenn.  3 
B.  4c  S.  at  p.  "55.  See  also  t<trt;<t 
V.  Ultii/,  2  B.  ic  A<l.  456,  4(i2  ;  Ht; 
K.  K.  tiili.  As  to  remedy  for  brciicli 
of  warranty,see  i-ost,  t'liap.  Vill., 

(A)  Sale    of    Uaxls  Act,    IS'.Ct, 

8.    t). 

(/■)  Hale  of  Gocxis  Act,  l«ia.  s.  7. 


(*)  Kljthifk  V.  Burnet,  T,  V.  P.  D. 
321  ;  49  L.  J.,  C.  1'.  «y8  ;  29  \V.  H. 
13!». 

(0  Parkinxon  v.  Lee,  2  East, 
323  ;  »i  i!.  K  421>. 

(m)  ]f'iHifi  V.  iSiiiit/i,  4  C.  &  1'. 
45  :  34  K.  K.  5!»!».  See  also  Pimlei- 
V.  Jinttuii,  7  L.  T.  2G'J. 
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auctions,  a  specified  short  time  is  usually  allowed,  witlun 
which  the  purchaser  must  give  notice  of  nnj'  breach  of 
warranty.  If  he  neglect  to  do  this,  he  has  no  remedy, 
unless  such  condition  has  been  rendered  inoperative  by 
fraud  or  artifice.  And  in  a  case  where  a  warranty  was  to 
last  till  the  noon  of  the  following  day,  when  the  sale  was 
to  become  complete,  Littledale,  J.,  said,  "  The  warranty 
here  was  as  if  the  vendor  had  said,  '  after  twenty -four 
hours  I  do  not  warrant ' ;  such  a  stipulation  is  not  un- 
reasonable "  (n). 

In  the  case  of  Chapman  v.  Givyther  (o)  the  seller  ot  a 
horse  signed  the  following  warranty : — 

"June  5th,  1865.    Mr.  C.  bought  of  Mr.  G.  G.  a  bay 
horse  for  ninety  pounds.     Warranted  sound. 

"  Warranted  sound  for  one  month. — G.  G. 

The  Court  of  Queen's  Bench  held  that  the  latter  words 
limited  the  duration  of  the  warranty,  and  meant  that  the 
warranty  was  to  continue  in  force  for  one  month  only ; 
and  that  the  complaint  of  unsoundness  must  therefore  be 
made  by  the  purchaser  withui  one  month  of  the  sale. 

Where  a  horse  was  sold  by  public  auction  at  a  reposi- 
tory warranted  to  be  a  good  worker,  subject  to  the 
condition  that  "  horses  warranted  good  workers,  whether 
sold  by  private  treaty  or  public  auction,  not  answering 
such  warranty  must  be  returned  before  five  o'clock  of  the 
day  after  the  sale,  shall  then  be  tried  by  a  person  to  be 
appointed  by  the  auctioneer,  and  the  decision  of  such 
person  shall  be  final "  ;  and  the  horse  was  not  returned 
within  the  stipulated  time  :  it  was  held,  on  demuirer,  in 
an  action  on  the  waiTanty,  that  the  buyer's  only  remedy 
was  under  the  condition,  and  that  he  could  not  maintain 
the  action  {p). 

The  purchaser,  however,  may  return  the  horse  at  any 
time  within  that  specified  in  the  conditions  of  sale,  even 
though  he  has  notice  of  the  breach  of  warranty  before  he 
removes  the  horse,  and  the  horse,  through  an  accident 
having  happened  to  it  whilst  it  was  in  his  possession,  but 

not  by  his  default,  becomes  depreciated  in  value  (q). 


(n)  Bijwater  v.  Richardton,  1  A. 
&  E.  608  ;  3  N.i.  M.  748  ;  40  K.  B. 
34i) ;  and  see  Best  v.  Otboriw,  2 
C.  &  P.  74. 

(<0  L.  U.,  1  Q.  B.  463  ;  36  L.  J., 
Q.  B.  142  ;  14  L.  T.  477. 
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(;;)  irtHchclifrr  v.  Baiu 
Ex.  D.  177  ;  4'J  L.  J.,  E-  ! 
L.  T.  492— C.  A. 

(a)  Head  v.  Tattermll,  L.  K.  7 
Ex:  7;  4IL.  J.,  Ex.4;  2.".  L.  T., 
031.    See,  in  America,  Carter  v. 
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But  the  mere  fact  of  the  contract  of  sale  containinff  a 
condition  for  the  return  of  the  horse  within  a  specified 
short  time,  m  the  event  of  its  not  answering  the  warranty 
given,  will  not  deprive  the  buyer  of  his  remedy  for  the 
breach,  if  the  performance  has  become  impossible  without 
any  fault  on  tlie  part  of  the  seller  (r). 

Where  a  horse  was  sold  by  auction  at  a  repository 
warranted  quiet  to  ride,  and  one  of  the  conditions  of  the 
contract  was  to  the  effect  that  if  the  buyer  contended  that 
the  horse  did  not  corre8|K>nd  with  tlie  warranty  it  must 
be  returned  on  the  second  day  after  the  sale,  and  that 
the  non-return  within  the  time  limited  should  be  a  bar  to 
any  claim  on  account  of  any  breach  «rf  warranty  ;  and  the 
horse  was  removed  by  the  buyer,  and  while  being  ridden 
on  the  next  day,  ran  away,  fell,  and  was  so  injured  that 
It  could  not  safely  be  returned  on  the  second  day  after 
the  sale,  but  the  buyer  gave  notice  to  the  seller  on  that 
day  that  the  animal  was  not  according  to  the  warranty 
and  was  unfit  to  travel :  it  was  held  that  under  these' 
circumstances   the  non-return  of  the  horse   within  the 
period  stipulated  by  the   condition   was  no   bar  to  an 
action   for   breach    of  warranty;  Lord    Coleridge,  C.J., 
saying  that,  "  tlie  condition  as  to  the  return  of  tlie'  horse 
was  subject  to  ihe  well-known  rule  that  such  agreements 
imply  tlie  continued  existence  of  the  subject-matter  of  the 
agi-eemeiit.     The  result  of  the  accident  was  to  disable  the 
animal  so  completely  as  to  destroy  it  as  a  horse  for  all 
purposes  of  draught  or  riding  "  («). 

Wlun  there  is  any  suspicious  place  apparent  to  the 
parties,  which  they  discuss,  or  if  the  seller  knows  of  some 
defect  and  does  not  wish  to  answer  for  any  unsoundness 
which  may  proceed  from  it,  he  should  give  a  warranty 
specially  excepting  his  liability  for  any  unsoundness  which 
may  proceed  from  the  defect  in  question  (t) ;  or  expressly 


Wtillaee,  3.5  Hun.  189  ;  //««<  v. 
Wyman,  100  Mass.  I'JS. 

(r)  Taijlur  v.  Ciildicell,  3  B.  & 
S,  82(!.  Bee  also  s.  7  of  the  Sale  of 
Goo<U  Act,  18Ua,ante.  p.  124. 

(#)   Chujiman    v.      Wit  hem,    20 


Q.  B.  D.  824  ;  57  L.  J.,  Q.  B.  457  : 
37  W.  R.  29. 

(0  Jone»  V.  Cuuili'ij,  4  B.  &  ('. 
445  ;  «  D.  &  R.  533  ;  and  Hemmhn/ 
V.  Pairi/,  6  C.  &  P.  580. 


Canadian  Case.— If  the  immediate  buyer  puts  it  out  of  his 
power  to  rescind  the  sale  by  selling  to  a  third  party  he  cannot 
defend  au  action  for  the  price  of  the  horse  by  setting  up  breach 
of  warranty ;  although  there  has  been   a  warranty  of  soundness 

?A  a  N  V,"^?."*  ^}^^  ^^®  *°  ^^-    ""^'^  V.  CoUmciH,  3  U.  C.  K.  B. 
\\j,  a.)  i}9  (1833). 
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state  what  lie  warrants :  as  where  a  mare  was  warranted 
to  be  "  a  gootl  hunter,  and  to  have  one  eye  "  («).  But 
where  the  purchaser  requires  the  vendor  to  be  answer- 
able for  some  defect,  he  shouUl  take  a  special  warranty 
against  the  effects  which  may  be  likely  to  proceed  from  it. 

The  buyer  should  always  take  care  to  distinguish 
between  a  warranty  and  a  representation  {x) ;  however, 
he  is  safe  if  he  take  a  written  warranti/,  and  refuse  to 
believe  any  representation  the  seller  will  not  commit  to 
paper.  A  written  warranty  should  comprehend  not  only 
soundness,  but  freedom  from  vice,  and  also  quietness  and 
age,  if  necessary. 

Also  any  special  terms  which  may  have  been  agreed 
upon  at  the  time  of  sale  ;  for  instance,  an  agreement  to 
take  back  the  horse,  in  case  he  does  not  suit  or  is 
unsound,  should  be  made  a  part  of  the  written  warranty 
or  agreement  upon  which  the  sale  is  effected  (//). 

The  following  form  of  receipt  and  warranty  will  be 
found,  for  general  purposes,  short  and  comprehensive  : — 

'•  Received  of  P.  J.  D.  fifty  pounds  for  a  grey  gelding, 
warranted  only  six  years  old,  sound,  free  from  vice,  niid 
quiet  to  ride  or  drive  either  in  single  or  double  harness. 
50/.  li.  F." 

Where  the  whole  matter  passes  in  parol,  all  that  has  Effoct  o£  a 
passed  may  sometimes  be  taken  together  as  forming  "^^^^^t,. 
parcel  of  the  contract,  though  not  always,  because  matter 
talked  of  at  the  commencement  of  a  bargain  may  be 
excluded  by  the  language  used  at  its  termination  ;  but  if 
the  contract  be  in  the  end  reduced  to  writhjg,  nothing 
which  is  not  found  in  the  writing  can  be  considered  as  a 
part  of  the  contract  (j). 

A  warranty  may  be  gathered  from  letters  which  have  Warranty 
passed  between  the  parties.     But  where  it  is  sought  to  "'^^J^^^^ 
import  a  warranty  into  a  contract  for  sale  contained  in  frtjm  latcrs. 
letters,  which  are  ambiguous  in  their  terms,  it  is  com- 
petent to  the  party  sought  to  be  charged  to  give  evidence 
of  all  the  surrounding  facts  and  circumstances,  for  the 
purpose  of  sliowing  that  a  warranty  was  not  contemplated 
by  the  parties  (a). 


(«)  Iliii'/f  V.  Thrale,  liefore 
Pollock.  C.l?.,  Feb.  18,  1850. 

{j^)  See  p"St,  Chap.  VI. 

(//)  Puijne  V.  Whale,  7  East, 
274. 


(-•)  Per  Abbott,  C.  J..  A'ahi  v. 
Old,  2  B.  &«'.  027;  20  It.  U.  4!)7. 

(«)  Stiich'ij  V.  Huileij,  31  L.  J. 
E.x.  4H3. 
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The  parties  are  bound  by  the  written  warranty  alone, 
unless  some  fraud  can  be  shown  ;  and  even  if  there  be  a 
representation  it  does  not  avail.  If  a  man  brings  me 
a  horse,  and  makes  any  representation  whatever  of  his 
quality  and  soundness,  and  afterwards  we  agree  in  writinc 
for  the  purchase  of  the  horse,  that  shortens  and  corrects 
the  representation;  and  whatever  terms  are  not  con- 
tained in  the  contract  do  not  bind  the  seller,  and  must 
be  stnick  out  of  the  case  (b). 

Upon  a  contract  for  the  sale  of  poods  with  a  particular 
express  warranty,  the  Court  will  not  extend  such  wan-anty 
by  imphcation,  as  the  maxim,  expreastim  facit  ccusare 
taciturn,  applies  to  such  case  (c).  Thus,  if  a  man  sell  a 
liorse,  and  warrant  him  to  be  sound,  the  vendor  knowing 
at  the  tnne  that  the  purchaser  wants  him  for  the  purpose 
ot  carrying  a  lady,  and  the  horse,  though  sound,  proves 
to  be  unfit  for  that  particular  purpose,  this  would  be  no 
breach  of  warranty  (c). 

When  several  horses  are  sold  at  an  entire  price,  and  a 
warranty  is  given  as  to  all,  the  contract  of  sale  is  entire 
but  the  warranty  is  several  (d).  ' 

A  warranty  only  extends  to  the  state  of  a  particular 
commodity  at  the  time  of  sale,  unless  the  wurrantor 
expreashj  fixes  some  future  period  to  which  he  undertakes 
to  extend  it  (e).  Thus  Blackstone  says,  "  A  warranty  can 
only  reach  to  things  in  being  at  the  time  of  the  warranty, 
and  not  to  things  in  future ;  as  that  a  horse  is  sound  at 
tlie  time  of  buying  him,  not  that  he  uill  be  sound  two 
years  hence  "  (/).  And  in  a  case  in  the  Year  Book  in  the 
reign  of  Edward  the  Fourth,  Choke,  J.,  says,  "  If  I  sell 
a  horse  and  warrant  him  to  travel  thirty  leagues  a  day 
and  he  fail  to  do  it,  I  am  not  liable  to  an  action  of  deceit, 
tor  the  warranty  is  void,  because  a  person  only  warrants 
such  a  tiling  as  ivaa  at  the  time  of  warranty,  and  not  a 
thing  which  is  to  come  "  (g). 


(i)  l'er(iibbs,  J.,  Pickering  v. 
Dowxoii,  \  Taunt.  78."< ;  3*J  R.  K. 
<>.")G,  (!.")". 

(c)  Dirlumi  V.  /Cizinin,  10  C.  B. 
fi02.  See  also  Anthoiuj  v.  IlaUtead, 
37  L.  T.  433. 


00  .*<ee  Story  on  Sales.  1th  Kd. 
240 ;  Symoiuh  v.  Can\  1  Camp. 301. 

(fi)  Eden  V.  Parkiimoii,  Doug. 
732  a. 

(/)  3  l$la.  Com.  1»!5. 

0/)  Year  Book,  U  Kdw.  4,  p.  0. 


Application 
to  time  of 
ealc. 


Canadian  Case.-Evidence  of  the  value  of  a  chattel  (ahorse) 
at  the  time  of  the  tnal,  a  year  after  the  sale,  was  properly  reiected 
when  offered  to  prove  the  value  at  the  time  of  the  aale.  Finn 
V.  Brown,  35  N.  B.  E.  335  (1901). 
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There  is  no  doubt,  liowever,  that  &  future  event  may  he  Wairantim;  a 
warranted  if  there  be  an  expretg  undertaking  to  that  *"•'"« '^vem. 
effect  (/<)  ;  and  it  makes  no  difference  whether  the 
warranty  be  made  at  the  time  of  sale  or  Iwfore  sale,  so 
long  as  the  sale  is  made  upon  the  faith  of  the  warranty  (t). 
For  where  a  seller  informed  a  buyer  that  one  of  tw() 
horses  he  was  about  to  sell  him  had  a  cold,  but  agreed  to 
deliver  both  at  the  end  of  a  fortnight  sound  and  free  from 
blemishes,  and  at  the  expiration  of  that  time  both  horses 
were  delivered,  but  one  had  a  cough  and  the  other  a 
swelled  leg,  which  was  apparent  at  the  time  of  sale,  the 
seller  brought  an  action  to  recover  the  price,  and  a 
verdict  was  found  for  tlie  buyer.  The  Court  of  Coimnon 
Pleas  refused  to  disiiu-b  it  or  grant  a  new  trial,  as  the 
warranty  did  not  apply  to  the  time  of  sale  but  to  a  future 
period  (k). 

On  the  sale  of  goods,  if  the  parties  agree  to  the  speeilio   Buvine  f^r  a 
chattels,  tliere  is  no  implied  warranty  on  the  part  >>(  the  !'""'""'•'"' 
seller   tliat   the    goods   shall   be   fit    for    the  ]>artiii(lar  '""'"'^■• 
purpose  (I)  for  whicli  tliey  are    reciuired,   but  only  that 
they  must  be  merchantable,  that  is  to  say,  fit  for  some 
purpose  (m). 

If  a  person  sell  a  commodity  for  a  particular  purpoae  Must  !«• 
he  must  be  understood  to  wariimt  it  reanunahly  fit  and  iwi^'riably 
proper   for   such   puii)ose  («)•     If  a  man   sells  a  lutrse  ^^  '"."^A''" 
generally,  he  warrants  no  more  than  that  it  is  a  horse;  ''"''""'*^' 
the  buyer  puts  no  (piestion,  and  i)erliaps  gets  the  animal 
cheaper.     But  if  he  asks  for  a  horse  to  carry  a  lady,  or  a 
child,  or  to  drive  in  a  particular  caniage,  he  who  knows 
tbe  qualities  of  the  animal  and  sells,  undertakes  on  every 
principle  of  honesty  tljat  it  is  fit  for  the  purpose  indicated ; 
but  if  it  should  turn  out  that  the  horse  was  vicious,  or 
had  never  been  in  harness,  the  buyer  would  be  entitle(l  to 
recover,  on  proving  that  tlie   horse   was   unfit   for   the 
purpose  for  which  it  was  sold,  although  it  might  be  fit 
for  several  other  purposes.     The  selling  upon  demand 
for  a  hoi-se  with  particular  (jualities  is  an  affirmation  tiiat 
he  possesses  those  qualities  (o). 


Ul 


•h)  nien  V.  ParkiiiMH,  Doug. 
7:!2  a. 

{')  Patleij  V.  Fnvmtiii,  3  T.  R. 
r.'.t  :  1  It.  K.  034. 

(k)  Liddartl  v.  Kuin,  !•  M'lore, 
3.*.«  ;  a.  C,  ■>  Bing.  183  :  27  It.  U. 

(I)  Per  Parke.  B.,  Sutton  v. 
Temple,  12  M.  ic  W.  05  ;  07  K.  It. 

O. 


2.'.5.  See  als(»  s.  14  .if  tlie  S:ile 
of  GiJotU  Act,  ISKS,  ante,  pp.  IiM, 
121. 

(ill)  Per  Best.  I'.  J..  JoiifK  v. 
Brifiht,  5  Bing.  .")44  :  M)  \i.  K.  72s. 

(/*)  Per  Abljott,  C.  J.,  (inni  v. 
l\u:i  B.  i:C.  11.'. :  2S11.  U.  7ti«». 

(«)  Per  Best,  C.  J.,  Joiw.i  v. 
Bright,  30  11.  U.  728  ;  it  Binjj.  .J44  ; 
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And  in  Chanter  v.  IIopkin$  (p),  Pflrke,  B.,  said, 
"  Suppose  a  party  offered  to  sell  me  a  horae  of  such  ii 
description  as  would  suit  my  carriafie,  he  could  not  fix  on 
me  a  liability  to  pny  for  it,  unless  it  were  a  horse  fit  for 
the  purpose  it  was  wanted  for ;  but  if  I  describe  it  as  a 
particular  bay  horse,  in  that  case  the  contract  is  per- 
formed by  sending  that  horse  "  (q). 

Nor  is  there  any  exception  as  to  latent  undiscorerab]«> 
defects.  In  Randall  v.  Newaon  (r),  the  plaintiff  ordered 
and  bought  of  the  defendant,  h  coachbuilder,  a  pole  fur 
his  carriage.  The  pole  broke  in  use,  and  the  horses 
became  frightened  and  were  injured.  In  an  action  for 
the  damage,  the  jury  found  that  the  pole  was  not 
reasonably  fit  for  the  carriage,  but  that  the  defendant 
had  been  guilty  of  no  negligence.  On  motion  by  the 
defendant  for  judgment,  the  Coml  (»)  ordered  judgment 
to  be  entered  for  the  defendant,  on  the  ground  that  the 
answers  of  the  jury  amounted  to  a  finding  of  a  latent 
defect  in  the  wood  of  tiie  pole,  which  no  care  or  skill 
could  discover,  and  that  tlie  prionple  of  the  decision  in 
lieadheatl  v.  Midland  Hail  Co.(t)  extended  to  the  sale  of 
an  article  for  a  specific  pui-pose.  The  plaintiff  appealed. 
And  the  Court  of  Appeal  held  that  the  limitation  as  to 
latent  defects  introduced  by  Readhead  v.  Midland  Rail. 
C<'.  (m)  docH  not  apply  to  the  sale  of  a  chattel,  and  that 
the  plaintiff  was  entitled  to  recover  the  valne  of  the  pole, 
and  also  for  damage  to  the  horses,  if  the  jury  on  a  second 
trial  should  be  of  opinion  that  the  injury  to  the  horses 
was  the  natural  consequence  of  the  defect  in  the  pole. 

Proof  that  a  horse  is  a  good  drawer  only  will  not 
satisfy  a  warranty  that  he  is  "  a  good  drawer  and  pulk 
quietly  in  haraess."  And  the  C"iirt  of  King's  Bencli 
held  that  it  was  quite  clear  these  v,(.ie  convertible  terms, 
because  no  horse  can  be  said  to  be  a  [lood  drawer  if  he 
will  not  pull  quietly  in  harness,  and  therefore  proof  tliut 
he  is  merely  a  good  puller  will  not  satisfy  the  warranty  ; 


3  M.  A:  P.  lt;2.    See  also  JoHfn  v. 
Jii't.  L.  It..  3  Q.  B.  li»7  ;  37  L.  J., 
g.  IS.  S'.»;  IS  L.  T.  2(iS. 
ip)  4  M.  A;  W.   1U«  ;   51  R.  it. 

(i.iU. 

(</)  ('hunter  v.  Uitph'inx,  \  M.  & 
W.  -KMi  ;  .jl  U.  1!.  (i5(i.  See  also 
I'hiiUiiers  V.  HariViiiq.  17  L.  T.  571. 

(/■)  2  y.  B.  1).  io2  ;  46  t.  J., 
Q.  B.  2:.y  ;  30  L.  T.  104. 


(*)  Blackburn  and  Lush,  .M. 

(O  I'.  R.  4  Q.  B.  37!». 

(«)  L.  U.  4  y.  B.  37y.  This  ca.^e 
(U'ciiled  that  the  omtrnct  made  by 
a  carrier  of  passengers  is  to  titk.j 
due  care  to  carry  the  passeuiiej- 
safely,  and  is  not  a  warranty  tliai 
the  carriage  in  which  he  iiavd- 
shall  l)e  in  all  respects  perfect  foi 
its  purjiose. 
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the  word  good  must  mean  "  good  "  in  all  particulars  (x). 
And  where  a  horse  was  warranted  "  sound  and  quiet  in 
all  regpectg,"  Lord  Abinger,  C.  B.,  held  it  to  include  the 
being  quiet  in  harness  (2^).  But  where  the  warranty  was 
as  follows,  Tiz.,  "  Received  from  A.  the  sura  of  60/.  for  a 
black  horse  rising  five  years,  quiet  to  ride  and  drive,  and 
warranted  sound  up  to  this  date,  or  subject  to  the 
examination  of  a  veterinary  surgeon  "  ;  it  was  held  that 
there  was  no  warranty  that  the  horse  was  quiet  to  ride 
and  drive  (2). 

But  ill  setting  up  a  breach  of  such  a  warranty,  it  must  luHtiic- 
be  clearly  proved  that  the  horse  at  the  time  of  sale  was 
unfit  lor  the  puriH)He  for  which  he  was  bouglit ;  an<l  if  he 
has  j»oiie  quietly  with  persions  of  ordinary  skill,  there  will 
be  n  strong  presumption  that  he  answers  his  war'iinty. 
In  the  following  case  it  appeared  that  a  horse  whi-  -anted 
"  a  thort)UBhbroke  horse  for  a  gig,"  kicke<l  and  br<  ke  the 
gig,  iVc,  the  tirHt  tiifte  he  was  driveu  by  the  purchaser. 
This  was,  however,  two  mouths  after  sale,  but  in  the 
nieantinie  other  persons  had  driven  him,  and  he  had 
always  answ«reil  his  warranty.  It  was  decided  that  this 
was  no  br««ch,  becuuse  as  the  horse  had  previously 
behaved  ns  h«  had  )>een  warranted,  his  bad  conduct  must 
be  attributwl  and  have  been  owing  to  the  purchaser's 
want  of  skill  in  driving  (a).  And  in  the  case  of  Biichiwi- 
ham  V.  Ueere,  Pollock,  C.  B.,  said,  "  A  horse  put  into  a 

fi  new  harness  and  an  unaccustomed  carriage  once  or  twice 

m  iTiij,'lit  kick,  and  yet  be  deserving  of  a  warranty  of  being 

*1  quiet  in  harness  '  (/*). 

I  In  all  cases  of  warranty  as  to  the  quality  of  the  thing  ^^'a";'"'""" 

I  sold,  as,  ft>r  instance,  where  a  horse  is  warranted  sound    ""  '  "•  " 

I  or  the  like,  the  warmntor  undertakes  that  it  is  true  at 

i  the  time  ot  making  it ;  and  the  law  annexes  a  tacit  con- 

i  tract  tliat  if  it  be  otlierwise  than  warranted,  the  vendor 

3  shall  make  compensation  to  the  buyer  (e) ;  and  the  seller 

will  be  liable  for  any  latent  defect,  according  to  the  old 
law  concerning  warranties  (rf),  that  is,  as  Lord  ManstieKl 

I  laid    down,    for   all  faults,   known    or   unknown  to    the 

seller  (f),  inconsistent  with  the  warranty  given. 


(j)  Coltherd  v.  PHiieheim,  2  D. 
i:  M.  10. 

( //)  ,s«/ ;//( V. Parnimx, SC.kV. IW. 

(:)  Aiitlinny  v.  Jlalntrad,  S7 
L.  T.  \X\. 

Ui)  (rfililtK  V.  FenniiuituH,  5 
Dow,  UH. 


(4)  JBinhhit/ltiiHi  V.  Ileeif.  X.  I'. 
Ex.  Dec.  1.  1S">7. 

(<■)  Fifldrr  v.  Sfarkln.  1    H.   151. 
1"  :  2  K.  U.  7(H). 

(rf)  I'lirkhwiH   V.    Liv,   2  East. 
321  ;  •>  K.  K.  421I. 
■      (e)  Stuart  v.  I((7*/hi,  Doug.  10. 
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But  where  a  horse  is  «old  with  a  warmiity,  any  fraud 
ill  the  time  of  hrIo  will  avoid  the  Mnle,  though*  it  in  not  on 
any  jtoint  im-lu  1«mI  in  the  warranty  (/).  A  sale,  however, 
is  not  avoided  by  some  immaterial  rt^presentation  in  the 
naiTanty  pr«)ving  untrue.  For  L<'vd  Khinn,  in  delivering 
judgment  in  tlie  case  of  an  api>enl  to  the  tlouHe  of  I.ordn, 
held,  wheu!  a  horse  was  sold  under  a  warranty  of  sound- 
nena,  liiit  -vith  a  niiHrepreH(*ntation  kx  to  the  place  from 
which  lie  was  brought,  "  that  if  the  warranty  was 
iniwwiicd  a  luisrepresentation  rn  to  the  place  from  which 
file  lunne  »>i!.  procured  would  not  sutlice  to  set  aside  the 
•Mile(;/). 

Sale  and  Warranty  bj  an  Agant. 

An  ngeiit  is  iiIwhvs  incompetent,  without  special 
authority  for  that  purp<  se,  to  appoint  another  person 
to  act  in  his  stead,  the  maxim  of  the  law  being,  delecfatm 
mm  jH>test  delerfare  (//). 

An  agent  employed  for  »i  particular  purjiose  has  no 
right  to  exceed  his  authority.  Thus  a  servant  or  other 
person  authorized  to  sell  a  horse  must  receive  payment 
for  him  in  money  ;  he  cann-it  exchange  him  for 
another  (/). 

An  agency  determines  ipso  facto  by  the  death  of  the 
principal,  and  is  also  capable  of  being  revoked  by  him  in 
his  lifetime,  with  as  little  ceremony  as  it  was  created  (A). 

There  is  a  difference  between  the  principal's  riglits 
ngainst  it  remunerated  and  against  an  unremunerated 
Hgent.  The  former,  having  once  engaged,  may  be  coni- 
jtellH.!  to  proceed  to  the  task  wliich  he  has  undertaken; 
tlie  latter  cannot,  for  his  promise  to  do  so  being  induced 
by  n .»  consideration,  the  rule,  ex  undo  pacto  turn  oritur 
artio,  applies,  lint  if  he  do  commence  his  task,  and 
afterwards  be  guilty  of  misconduct  in  performing  it,  he 
will,  though  unremunerated,  be  liable  for  the  damage  so 
occasioned  ;  since  by  entering  upon  the  business,  he  has 
prevented  the  employment  of  some  better  qualified 
person  (/). 

Wherever  a  party  undertakes  to  do  any  act  as  the 
agent  of  another,  if  be  does  not  possess  any  authority 

(./■)  Steicard  v.  Coetrelt,  1  C.  &  &  C.  78. 

I '•  -S-  (*)  J  Ste.  Com.,  14th  Ed.  104, 

(J/)  Geddrt     v.    I'mmngton,    5  lO'i. 

Dow,  103.  (/)  See     Smith's     Merc.     Law, 

(A)  2  Ste.  Com.,  14th  Ed.  .(  ..  11th  Ed.  144  ;  Balfe  v.  Weit,  22 

(0  Tkompton  v.  Davei  ">:rt,  9  B.  L.  J.,  C.  P.  176. 
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from  the  prineipRi,  and  the  other  doeK  not  know  it,  or  if 
he  **xee«>«lM  the  niithority  deleguteil  to  him,  lie  will  be 
pcrMotiHlly  rvMponHible  to  the  person  with  whom  he  is 
dealing,  for  (»r  uu  account  of  the  principal  (//<)• 

If  the  agent  contractn  in  such  a  form  as  to  niiike  him- 
self  iiei'MooHlly  ri'sponsible,  he  cannot  afterwardH,  whether 
hi8  principal  were  or  were  not  known  at  the  time  of  the 
contrnet,  relieve  himself  from  that  responflibility  (>i). 
And  where  a  contract  is  signed  by  one  who  professi's  t.» 
be  signing  "  as  agent,"  but  who  has  no  principal  existing 
at  the  time,  a>id  the  contract  would  bo  wholly  inoperativf 
unless  binding  upon  the  person  who  signed  it,  he  is 
piiHoUHlly  liable  on  it  (o). 

Wbere  it  clearly  and  expressly  appears  that  a  person 
really  acting  as  agent  fairly  contracts  as  sui-li  agent  in 
the  iiame  of  his  principal,  and  professes  to  make  that 
principal  liable,  the  agent  cannot  be  sued  upon  the 
contract  (/>). 

Hut  he  may  be  sued  so  as  to  make  him  linble  in 
damaiji'H  for  the  loss  sustained  by  the  person  witii  whom 
he  h'ls  entered  into  the  contract  (p). 

The  rule  of  law  is,  that,  if  an  agent  is  guilty  of  fraud 
in  transacting  his  principal's  business,  the  principal  is 
responsible  {q) ;  but  the  agent  must  be  acting  within  the 
scope  of  his  authority  and  in  the  course  of  his  employ- 
ment (r). 

Nor  is  there  any  difference  in  its  effect  between  a  mis- 
representation made  by  an  agent,  which  is  collateral  to 
the  contract,  and  one  which  is  embodied  in  the  contract, 
the  fraud  of  the  agent  in  either  case,  if  committed  in  the 
course  of  his  employment,  rendering  the  contract  void- 
able as  against  the  principal,  without  its  being  shown 
that  be  whs  privy  to  it  (s). 

A  master  sent  his  servant  with  a  horse  to  a  fair,  iit 


(«0  Sti)rv"s  Ciiinmcntaricx,  226  ; 
//,ii/»r  V.  ■ll»///««M,  4  y.  B.  2A'2  ; 
f.a  It.  V.  a34. 

(«)  /lii/i/iMi  V.  SfHhii;  S  M.  «k 
\\.  xr,:  ■.-.s  K.  U.  S84. 

((')  Ki'hiii-  V.  JiiiJ-tfi;  Ij,  U.,  2 
('.  1'.  174:  ML. .!.,('.  1'.  !I4. 

(.//)  Li'iciny.  MlchulnuH,  'i\  L.  J., 
y.  It.  ;<!«. 

('/ )  Sue  (itT  rnrke.  B..  Miirrtiy 
V.  .)/(/««.  J  Kx.  .■)H'J  ;  7<i  K.  It.  6M  ; 
(Wi,fiH>t  V.  Fim-h\  <i  M.  A:  \V.  3.".S  : 
.").">  It.U.ti.V) ;  Miir/.iii/  y.f'iiiiimi'reiiil 
Jtiiiili  of  Mi'ir  JltMHuirirli.  L.  11.,  5 


l(i»  |>cr*"ii:tl 
t'f<«|ii'iii>il>ility. 


Where  lie 
ciiiiiiiit  U- 

C'liitract. 


Illlt    1»  luil.ll! 

ill  (luiii:i<:<'H. 


I'rincipnl 
iiii'*\vt'ralilc 

JmI-  flilllll. 


Mimi'pre»ea- 

tatiuii  col- 
lateral t<i 
ui'iitract. 


P.  C.  3!t4  ;  43  L.J.,<     1'.  M. 

(/■)  Ciihiunn  \.  It'll  hm.  It!  C  H. 
104  ;  I'tlfU  V.  Athtiioii,  7  H.  A.  N. 
172. 

{n)  Jliinrirk  V.  Kinil'iKh  Jimit 
Stork  Jfinik.  I,.  It..  1'  Kx.  2.V.I. 
2t>.")  ;  Sivifl  V.  Wiittfiliiilhiiiii.  L.  i!.. 
}<  Q.  B.  214.  L'.")4  :  Miiikiiij  v.  Cum- 
mi'rriiil  Itaiik  of  Si'ir  Hrinifiriri.. 

\..  K.. .-.  r.  r.  'A'.n.  4ii,  412 :  i:. 

L.  .J.,  r.  ('.  31  ;  iiml  !'ie  •■»'"•''•"  v- 
Frtiiirh.  3  App.Cas.  lor,  :  17  I... I., 
I'.  ('.  IS;  Will-  V.  Ufiiiiett.  3  E.x. 
i).  32. 
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.sucli  a  distance  that  the  servant  was  obliged  to  put  the 
liorse  up  for  the  night ;  and  the  servant  put  him  up  in  a 
stable  belonging  to  a  tenant  of  his  master.  The  horse 
was  glaiidered,  and  the  tenant  brought  an  action  against 
the  master  for  damages  sustained  by  him  in  consequence 
of  the  loss  of  horses  and  cattle  by  infection.  It  was  held 
by  the  Court  of  Session  in  Scotland,  that  placing  the  horse 
in  the  tenant's  stable  was  an  act  done  by  the  servant  in 
the  execution  of  his  duty,  and  for  which  the  master  was 
liable,  upon  proof  merely  of  the  servant's  knowledge  of 
the  disease  (t). 

Upon  the  principle  that  "  No  man  should  be  allowed 
to  have  an  interest  ngaiu.st  his  duty  "  (n),  an  agreement 
to  buy  a  horse  subject  to  its  being  certified  as  sound  by 
a  veterinary  surgeon  employed  by  the  buyer  to  examine 
it  is   avoided  if,  upon  such   certificate  being  given,  it 
appears   that   there    has    been    a   surreptitious    dealing 
between  the  buyer's  agent  and  the  seller.      Shiim-ai/  v. 
Broadtvood  (.r)  is  an  instance  of  the  application  of  tins 
principle.     In  that  case  the  defendant  agreed  to  purchase 
a  pair  of  horses  from  the  plaintifi",  provided  they  were 
passed  as  sound  by  a  veterinary  surgeon  who  was  to  be 
employed  by  the  defendant  to  examine  them.     The  horses 
were  certified  as  sound  by  the  veterinary  surgeon,  and 
the  defendant  sent  a  cheque  for  the  price.     The  horses 
were  delivered  and  found  to  be  unsound,  and  thereupon 
they  were  returned  and  the  cheque  stopped.     In  the 
course  of  the  trial  of  an  action  on  the  cheque  it  was 
elicited  that  the  veterinary  surgeon  had  accepted  a  bribe 
from  the  plaintiff.     It  was  held  that  it  was  immaterial 
to  inquire  what  effect  the  bribe  had  on  the  mind  of  the 
defendant's  agent,  that  the  offer  and  accei)tance  invali- 
dated the  certificate,  and  that  tlie  plaintifi'  could  not 
recover  under  the   contract,  which  depended  upon   the 
validity  of  the  certificate. 

If  a  person  sells  goods,  supposing  at  the  time  of  the 
contract  that  he  is  dealing  with  a  principal,  but  after- 
wards discovers  that  the  person  with  whom  he  has  been 
dealing  is  not  the  principal,  but  agent  for  a  tliird  person, 
though  he  may  in  the  meantime  have  debit        he 

it)  Biiird  V.  Graham,  14  Court 
of  Sess.  (Sco.)  615. 

C")  See  T/itiiHjiKon  v.  JTuvehwh, 
1  t'nmp.  527.  citeil  by  ("..itty  L.  .T., 
in  his  judgment  in  S/iijurtu/  v. 
Broadwuod,   flS'.C.t]     1    Q.   iV.,    at 


agent 

p.  37.S,  and  referi'  >  by  liim 
as  a  great  principlu  vhicli  has 
been  applied  in  cases  innumerable. 
{•'•)  [\XW]  1  Q.  B.  3ti!»;  (IS 
L.  J.,  g.  B.  3t;0  ;  80  L.  T.  11— 
I'.  A. 
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with  it,  lie  ma}'  afterwards  recover  the  amount  from  the 
real   principal;    suhjeet,    however,  to  this  qualification, 
that  the  state  of  the  account  between  the  principal  and 
the  agent  is  not  altered  to  the   prejudice   of  the  prin- 
cipal  (y).     So  that  a  vendor,  who  has  given  credit  to  an 
agent,  believing  him  to  be  the  principal,  cannot  recover 
against  the  undisclosed   principal,  if  the   princijial   has 
bond  fide  paid  the  agent  at  a  time  when  the  vendor  still 
gave  credit  to  the  agent  and  knew  of  no  one  else  as  a 
principal  {::).     On  the  other  hand,  if  at  the  time  (>f  the 
sale  the  seller  knows  that  the  person  who  is  nominally 
dealing  with  him  is  not   principal   but  agent,  and  also 
knows  wlio  the  principal  really  is,  and  notwitiistanding 
all  that  knowledge  chooses  to  make  the  agent  his  debtor, 
then,  according  to  the  cases  of  Addison  v.  Gandaseqiii  {a) 
«nd  Patersoii  v.  Gaiidascqni  {h),  the  seller  cannot  after- 
wards, on  the  failure  of  the  agent,  turn  round  and  charge 
the  principal,  having  once  made  liis  election  at  the  time 
when  he  had  the  power  of  choosing  between    the  one 
and  the  other  (c).     But  the  mere  knowledge  at  tlie  time 
of  the  contract  that  there  is  a  principal,  if  his  n.imr  l)e 
not  disclosed,  will  not  prevent  the  seller  from  resorting 
to  the   i)rincipal  thougii  he  had  debited   the   agent  {<■). 
The  seller,  however,  must  make  his  election  witliin   a 
reasonable  time.     Accordingly,  when  nine   months  had 
elapsed  after  the  discovery  of  the  principal,  and  no  elec- 
tion bad  been  made  by  the  seller,  it  was  held  that  he 
could  not  recover  ('/)•    'l'J»e  insertion  of  the  agent's  name 
alone  in  the  contract,  though  the  principal  is  disclosed 
:it  the  time,  and  the  subsequent   demand   of  payment 
irom  the  agent,  does  not  necessarily  amount  to  an  elec- 
tion to  give  credit  to  the  agent,  and  to  him  alone,  but 
the  principal  nniy  be  sued  (c).     The  question  whether 
credit  was  given  to  the  agent  or  to  the  principal  being  for 
the  jury,  for  whose  guidtince  in  resolving  it  evidence  ot 
custom  and  usage  will  be  admissible  (/). 


(y)   Thoiiiwii    V.    Iliiifiiijtort.     '.>  (<)  riwm.wa     v.     /hnvii/inrt.     '.t 

15.  cScC.  80,  iier   Lord  Tentenien,  1?.  &  ('.  Xi> :   32  K.  It.  "'iS. 

f.  J.  (,/)  Siiirtlnirsf   v.    Mitrh,-!!,    JS 

(.-)  ArmMnniq  v.  Stoh'n.  L.  11.,  7  L.  ,1.,  >h  1$.  241. 

l'.  T.  K72.  CI*.  4^.1;  -10  L.  .1.,  C    1'.   221- 

(//)  AthUxiiii    V.     (ill mill ffqiii.    4  Kx.  t'h. 

Tauiif.  .")74  :   IS  It.   II.  i'MK  (./')  C'lrtlxv.  n'miiimx"/!.  \..  K., 

(b)  I'atfmoii   V.    liiniilaneqiii,  Vi  loij,  i».  .".7.  ."<1» :  44  L.  J..  Q.  I'-.  27  ; 

East.  6!) :  lit  K.  1!.  Hi!S.  AX  L.  T.  ii7S. 
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Where  n  person  describes  himself  in  a  written  instni- 
nient  as  tlie  agent  of  an  nnnaine<l  principal,  it  is  com- 
pet.-nt  for  the  jmrty  with  whom  lie  contracts  t,)  show  that 
although  descnhed  as  agent,  he  is  in  fact  the  principal  (./)' 
Jjtit  there  IS  a  distinction  hetween  cases  where  an  a.'-iit'in 
ettectuig  a  contract  for  the  purchase  of  go(»ds  does  not  dis- 
close the  existence  of  a  principal  at  all,  and  cases  where  he 
•liscloses  that  he  has  a  principal  hut  does  not  »ive  his 
name  ;  ami  it  has  been  held  that  in  the  latter  class  of  cases 
tlie  vendor  may  have  recourse  to  the  principal  tlmngh  h.- 
has  hoHu  Mr  paid  the  agent  for  the  goods,  unless  there 
Ims  been  such  conduct  on  the  vendor's  part,  c,i.,  d.day  in 
applying  to  the  principal,  as  might  justifv  the  princir.al 
111  concluding  that  the  vendor  was  not  'lookiiig  to  his 
credit  but  to  that  of  the  agent  (h). 

Although  the  rule  of  law  is,  that  where  a  contract  is 
inadebyai.  agent  the  principal  may  come  in  and  take 
the  benefit  of  it,  that  doctrine  cannot  be  applied  where 
the  agent  contracts  as  principal  (/).  Thus,  Lord  Kllen- 
borough  said,  «  If  one  partner  makes  a  contract  in  his 
individual  capacity,  and  the  other  partners  are  willin- 
to  take  the  benefit  of  it,  they  must  be  content  to  do  so 
accorcling   to    the    mode    in    which    the    contract   was 

Tiie  rule  of  law  is,  that  the  age  .vho  makes  the 
contract  may  bring  an  action  on  the  contract  in  re- 
mTeilst (/)     ^"""''^■''  ""'^  *''^  P"''cipal  in  respect  of  his 

If  the  agent  is  appointed  only  for  a  particular  purpose 
and  IS  invested  with  limited  powers,  or,  in  oth.  r  words,  is 
a  special  agent;  then  it  is  the  duty  of  persons  dealii... 
with  such  agent  to  ascertain  the  extent  of  his  authority" 
ami  the  principal  will  not  be  bound  bv  any  act  of  the 
agent  not  warranted  expressly  by,  or  by  fiiir  and  necessai  ^• 
niphcation  from,  the  terms  of  the  authority  delegated 
to  him  (;,0.      Iherefore  the  servant  of  a  private  owner 


(g)  ('"}■/■  V.  Jiirlgiin,  7  Kx.  HHO 
See  alsn  p,,/,.,.  v.  Wulhr,:  L.  JJ  " 
.'>  Kx.  K.{;  H!)  L.  .1..  Kx.  liK.i-  •>•> 
L.  T.  .-4  7. 

(/')  Jrrhw  ,V    I\k   v.    \\'„fwii    V 
.S<«.v,   .-)   y.    J{.    1).    n,.>-  41)   I,    .( 
y-    H.   2;v..;    41     L.    T.    .-,1  :  ',,or 
Ixnveii.  .1.     Atliniied,   r.   i).   li.   D. 
■tl-f — •'.  A. 

li)   lfi:mh!r  v.  If„„te,'.   J2    0.1! 
31.-.:  7ti  K.  1!.  :.':(!.  ' 
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(/.)  L)u;i.'<  V.  Itfi  l„  Co,,,:  1  Ji.  \. 
«.  -MS*  ;  14  U.  1!.  4l'i;.  .Sfe  als,. 
Jfiiiiillr  V.  Iluntiv.  VI  {).  It.  ai(j  ■ 
7i!  It.  J!.  1>!»1. 

(/)    Sljhi-x    V.     (I'll IX.    ,-.    1[      A;    ^V 

«-)ii:  .-,1'  11.  J!.  ,S7(). 

(«/)  Jtiiiilij    V.    Tiidil,    W  C.    1! 
X.  S.  .-,:)2:  :S(iL.  .1.,   c.    1'.  -m-  4 
I-   T.   211';  'J   \V.     15.    4S3.      See 
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entrusted  to  sell  a  horse  on  one  pnrticulftr  occasion,  not 
nt  a  fair  or  public  nitirt,  is  nut  I'V  law  authorized  to  hind 
his  master  by  a  warranty  ;  and  the  buyer  who  takes  such  a 
warranty,  takes  it  at  the  risk  of  bein<,'  able  to  prove  thci 
the  servant  liad  in  fact  his  j'laster's  authority  to  ^\\k  it. 
liut  the  existence  of  tiiis  autho"ity  may  be  inferred  ,  <>.//., 
it  was  held  in  an  action  for  the  Ireacii  of  a  warr.mty  on 
the  sale  of  a  horse  by  the  servant  of  a  private  o'.ner,  that 
a  letter  from  tne  plaiutitl's  attorney  to  the  defendant, 
referring  to  the  alleged  warranty  and  averring  a  breach  of 
it,  and  an  answer  from  the  defendant  merely  denying  the 
breach  of  it,  afforded  evidence  whence  the  jury  were 
justified  in  finding  that  the  servant  luui  authority  in  fact 
to  warrant  (h). 

In  Brndy  v.  Todd  (o),  Erie,  C.J.,  in  delivering  the  judg-  Warranty  i.y 
ment  of  the  Court,  said,"  When  tlie  facts  raise  the  (pjestion,  |;'t"„'^'t^„\""''"' 
it  wjU  be  time  to  tlecide  the  liability  created  by  such  a 
servant  as  a  foreman  alleged  to  be  a  general  agent,  or  such 
a  special  agent  as  a  person  intrusted  with  the  sale  of  a 
horse  in  a  fair  or  otiier  public  nuirt,  where  stranger  meets 
stranger,  and  the  usual  course  of  business  is  for  tlie  person 
in  possession  of  tiie  horse,  and  appearing  to  he  tlie  owner, 
to  Juive  all  the  powers  of  an  owner  in  respect  of  the  sale  ; 
the  authority  may,  under  such  circumstances  as  are  last 
referred  to,  be  implied,  thoiigli  the  circumstances  of  the 
present  case  do  not  create  the  same  inference."  Previously 
to  this  case  it  had  been  held  that  tlie  servant  of  a  private 
owner  employed  to  sell  a  liorse  at  a  fair,  and  receive  the 
price,  had  an  implied  authority  to  warrant  the  horse  to  be 
sound.  Lord  Ellenboroiigh  saying,  "  If  the  servant  was 
autiiori/.ed  to  sell  the  horse  and  to  receive  tlie  stipulated 
price,  I  think  he  was  incidentally  authorized  to  give  a 
wiirniiity  of  soundness.  It  is  now  most  usual  on  the  sale 
of  liorses  to  require  a  warranty ;  and  llie  agent  who  is 
employed  to  sell,  when  he  warrants  the  horse,  may  fairly 
be  pioumed  to  be  acting  within  the  scope  of  his  autliority. 
This  is  the  common  and  usual  manner  in  which  the 
business  is  done,  and  the  agent  must  be  taken  to  be 
vested  with  power  to  transact  the  business  with  which  he 
is  entrusted  in  the  common  and  usual  ii;:inner  "  (;>).  In 
tliat  case  no  special  I'eference  was  made  to  the  fact  that 


i 


(//)  MiUirx.  hiirtoii,  I.">  ('.  1!., 
N.  s.  SHI.  Ft  vli,,ii!il,  li^uvcvor.  In.' 
iiiiiod  tliat  in  tliis  case  tin;  sale 
tonU  place  at  a  fair. 
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the  horse  was  soM  at  a  fair,  and  Jf  the  foregoinj,'  .lecision 
was  iiitended  to  refei'  to  sales  by  special  nKents  t.'«nei-allv. 
It  must  be  taken  to  L,  overruled  by  Brady  v.  Todd.  Ju 
ft  comparatively  recent  case,  however,  the  facts  contem- 
plated  by  Erie,  C.J.,  in  Brady  v.  Todd  as  raising  an 
nnphcation  of  authority  to  warrant  on  the  part  of  a 
special  a<;ent  did  arise,  and  it  was  held  that  a  servant 
entnisted  by  his  nnister  with  tiie  sale  of  a  horse  at  a  fair 
mifjlit  have  an  implied  authority  to  warrant  {q). 

But  whenever  a  general  authority  is  given  bv  a  jirincipal 
to  an  agent,  tiiis  implies  and  includes  a  riglit  to  d..  all 
subordinate  acts  incident  to  and  necessary  for  the  execution 
of  that  authority ;  then,  if  notice  i..  not  given  to  the  person 
witli  wliom  the  ageat  deals  that  the  principal  has  limited 
his  authority,  the  principal  is  hound  (r).  In  accordance 
then  ,yitli  this  principle  of  law,  a  servant  employed  by  a 
horsedealer  as  his  general  agent  to  carry  on  his  business, 
has  an  implied  authority  to  warrant  the  horses  sold  by  him 
for  his  principal  as  sound  without  any  special  auMioritv 
tor  that  purpose. 

Tlie  case  of  Howard  v.  Sheward  (s)  verv  clearly  illus- 
trates the  rule  that  the  agent  or  servant  of  a  horsedealer 
has  an  implied  authority  to  bind  his  principal  or  muster 
by  a  warranty.    In  that  case  it  appeared  that  the  defendant 
was  a  horsedealer,  and  that  the  plaintiff,  being  at  a  riding- 
school,  asked  the  proprietor  "  if  he  knew  of  a  horse  that 
would  be  likely  to  suit  him,"  and  that  David   Sheward, 
the  brother  of  the  defendant,  who  happened  to  be  present, 
and  wiio  was  a  horsedesiler,  and  occasionally  acted  in  the 
sale  of  horses  for  the  ('.efendant,  said  he  thought  tiie 
latter  had  one.     After  some  conversation  the  horse  in 
question  was  brought  to  the  riding-school,  and  there  ridden 
by  the  plaint:*r  and  approved  of  by  him;    an!  David 
Sheward,  in  answer  to  questions  as  to  the  ciiaratter  and 
soundness  of  the  animal,  said,  "  I'll  guarantee  tlie  horse 
is   sound."     Ultimately  the  horse— which  had,   at   the 
plaintift's  request,  been  previously  examined  by  a  veteri- 
nary surgeon,  who  gave  a  certificate  that  it  was  sound- 
was  purchased  by  tiie  j)laintifr  for  315/.,  which  sum  he 
paid  to  the  defendant.    The  horse,  proving  to  be  unsound, 
was  re-sold  by  the  plaintiff,  and  this  action  was  brought  to 
recover   the   difterence   in   price.      On   the   part  of  the 


0/)  Jirooh  V.  lIiiKsdU,  49  L.  T.. 
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<lefei)dant  it  was  contended  that  the  servant  of  a  hoisedenler 
(assuming  David  Sheward  to  have  been  the  tlefeiidant's 
servant  for  this  purpose)  lias  no  implied  autliority  to 
warrant  on  his  master's  behalf ;  and  evidence  was  offered 
to  show  liiat  it  was  not  the  custom  with  horsedealers  to 
warrant  where  the  horse  had  been  examined  by  a  com- 
l»etent  veterinary  9ur'.'e»)n  and  pronounced  sound.  Erie, 
O.J.,  declined  to  receive  the  evidence,  and  said  that  he 
should  rule  that  David  Sheward  had  authority  to  warnuit ; 
and  the  jury,  finding  that  he  had  done  so,  ami  that  the 
horse  was  imsound,  returned  a  verdict  for  the  plaintiff, 
damages  12,71.  10«.,  and  leave  was  reserved  to  the  defen- 
dant to  move  to  enter  a  nonsuit  or  for  a  new  trial.  The 
rule  was  refused.  Vnd  Willes,  J.,  in  the  course  of  his 
judjiment,  said,  "  David  Sheward  did  not  nef,'atiye  the  fact 
that  this  was  an  ordinary  transaction  as  between  his  brother 
and  himself.  It  must  be  assumed,  therefore,  tlint  he 
negotiated  the  sale  as  his  brother's  servant  or  agent.  It 
was  not  an  isolated  instance,  though  if  it  had  been  I  do  not 
conceive  that  it  would  have  m«de  any  difference ;  but  it 
appeared  that  David  Sheward  had  before  assisted  the 
defendant  in  the  sale  of  horses.  Is  it,  then,  part  of  the 
business  of  a  horsedealer  to  warrant  horses  which  he  sells? 
No  doubt  it  is  where  a  sufficient  price  is  given.  Upon  the 
whole  I  think  there  was  clear  evidence  of  authority  to 
warrant.  It  arose  out  of  the  general  character  of  the 
transaction,  and  any  person  dealing  with  the  agent  of  a 
horsedealer  has  a  right  to  assume  it." 

It  was  also  decided  in  this  case  that  evidence  of  the 
alleged  usage  amongst  horsedealers  not  to  warrant  where 
the  horse  has  been  examined  by  a  veterinary  surgeon, 
was  not  admissible  to  rebut  the  inference  of  authority  to 
warrant. 

But  a  horsedealer  will  not  be  bound  by  a  warranty  given 
by  his  servant  on  an  incidental  matter,  especially  v  lier-  the 
contract  is  not  an  ordinary  transaction  of  sale  and  pure  se. 
This  statement  ai)pears  to  be  justified  by  the  judgment  of 
the  Queen's  Bench  Division  in  Baldvij  \\  Bates  (t).  In 
tliat  case  the  defendant,  ihe  keeper  of  a  riding-school, 
agreed  through  his  servant  to  send  a  horse  to  the  plaintiff 
on  trial.  The  servant  warranted  that  the  horse  could  be 
safely  put  into  a  stable  where  otb'  i  In.rses  of  the  i)laiiitiff's 
were".     At  the  trial  the  jury  fo    .d  that  at  the  time  the 
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horse  was  BufferinR  from  the  mai.jfe.  nn.l  that  the  defen- 
daiit  H  servHiit  was  aware  <,f  it.  The  judge.  ....  further 
cons.,  eration,  found,  as  a  fact,  that  the  defendant  was  i 
horsedealer.  and.  therefore.  liable  on  the  warra  tv  Luen 

>.v  MS  servant.     ()„  appeal  to  the  Divisional  Court  i'twas 

(  eversu.K  the  ju.JKn.ent  of  Hud.lieston,  li.)  tin.t  the 

judge  lad  no  power  to  find  any  such  fact,  and  that  as  it 

a<  not  been  loun.l  by  the  jury,  the  defendant  would  not 

Juitliei.  that  as  the  waiTanty  given  had  not  been  given  on 
the  soundness  of  the  horse,  but  on  an  incidental  nuitter, 
wo„l.r",w'  '  """.'  '*  *'".  '^^<«"'^""*  ^"^'^  '^«^»  ^  horsedealer 
TwanSv      ■'  '"^  '""'  ""'''""*^'  '^  «'^«  «"«^'' 

fl.P^'i'!!!  "","^''1'*  sa.vsas  a  warranty  or  representation  at 
nliuTfi  '■  '^Pr*"'^  *»'^'  thing  sohl,  is  evidence 

t^r  ,  .  f.  ^''TT^ '  '^"t  ""*  ^^''"*  '•«  1'"^  «««l  «t  another 
tune   w  hether  to  the  purchaser,  or  to  a  stranger,  unless  it 

s  a  statement  accompanying  an  act  done  in  the  course  of 
h.s  agency  («).  And  Lord  Ellenborough  said,  "  If  the 
hm;risoff""l';"'\"  ^'r'.  "^y  '"'^  n-ster.and  which 

k  ««I  T  f.  \  ^T'  'f  ^'  "."'*  ^'''''  *''«  '''••^'-•ti«"  respecting 
h  s  sale.  I  tbink  he  thereby  becomes  the  accredited  agent 

as  naHn?t  "■'/"''  ''i'"*  ''V'"**  «""*  «*  ^he  time  of  sale, 
as  pait  of  the  transaction  of  selling,  respecting  the  horse 

'atr  n'"  V^"'  ""  acknowIedg.„e!.t  to^hat  effect  21; 
at  another  time  is  not  so:   it  must  be  confined  to  the 
tn  e  of  actual  sale,  when  he  was  acting  for  his  master. 
1  tunk.  the  master  having  entrusted  the  servant  to  sell 
he  IS  entrusted  to  do  all  he  can  to  eflectuate  the  s.Je 

his  niaiV' V).'"'"'  ""*'""'•'  '"  '"  ^'""'g  ^''  ^""'^ 

noJ*t.!'llf  "T'^i  ""^  ^  ^'"'•'"■'':«^«  '-vith  express  directions 
the  sen  ant  having  a  general  authority  to  sell,  is  in  a  con- 
An      f  the   general   authority   is  circ.nnscribed  (»). 

servmii  ■'  ^"«,,«7^«"t  not  to  warrant  hin.,%„d  the 
seivant  does  nevertheless  warrant  him.  the  master  is  liable 


(«)  Per  Krskiiie,  J..  A/!,h  v. 
DcMxfiitif.  S  C.  A:  V.  7(!ii  :  7W<,  v 
J/<i;/nt;  :,  Ksp.  IHH. 

(•'•)  JMi/i'i-  V.  Jlaa-he,  5   Esp.  72. 
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on  the  wamintv,  because  the  Hervaiit  was  at-tiiij,'  within 


tl 


)f  hi>:  itiithority,  unil  tlie  pnhlic  cannot 


n  a  wi 


(general  sen 
be  HUj)po8e(l  to  be  co<^ni/ant  of  any  jjiivat 
between  the  master  and  servant  (:).     So  wl 
of  a  horse  sohl  by  a  lircnf-xtdhli'  hiipi-r  w 
went  to  the  buyer  and  reijuested  to  liavo  tlie  horse  back, 
stating  that  he  did  not  mitliorize  the  warranty  of  smnid- 
ness,  and  the  buyer  refused   to  }j've   it  up,  saying',  "  I 
know  notliing  of  you,  I  bou^rlittlie  horse  of  Mr.  Osborne"  ; 
such  H  refusal  was  held  to  be  no  waiver  of  tlie  warranty  («). 

If  the  owner  of  a  horse  were  to  send  a  stran^'er  to  a 
fair,  with  express  directions  not  to  warrant  the  horse, 
and  the  latter  acted  contrary  to  the  orders,  the  purchaser 
could  only  have  recourse  to  the  person  who  actually  sold 
the  horse,  aiul  the  owner  would  not  be  liable  on  the 
warranty,  because  the  servant  was  not  actinji  within  the 
scoi)e  of  his  employment  (/*). 

IJut  if  the  master,  under  such  circumstances,  is  unwilling;  Mmsic 
to  stand  to  the  warranty  given  by  his  servant,  he  is  bound 
to  take  back  the  horse  and  return  the  money  if  it  has 
been  paid  {/>).  And  on  this  point  liord  Abinger,  C.  B., 
said,  "  Put  the  ordinary  case  of  a  servant  employed  to  sell 
a  horse,  but  expressly  forbid  to  warrant  him  sound.  Is 
it  conten<led  that  the  buyer,  induced  by  the  warranty  to 
give  ten  times  the  price  which  he  would  have  given  for 
an  unsound  horse,  when  he  discovers  the  horse  to  be 
unsound,  is  not  entitled  to  rescind  the  contract :»  This 
would  be  to  say,  that  though  the  principal  is  not  bound 
by  the  false  representation  of  an  agent,  yet  he  is  entitled 
to  take  advantage  of  that  false  representation,  for  the 
purpose  of  obtaining  a  contract  beneficial  to  himself, 
which  he  could  not  have  obtained  without  it  "  (c). 

The  general  rule,  then,  in  selling  a  horse  by  a  servant   I!"'''  ^'^  J"  ■■» 
or  agent,  appears  to  be  the  following :— That  the  master  T^lVl^H 
or  owner  is  bound  by  a  warranty  given  by  iiis  aciraiit  ()r  mustui. 
agent  at  the  time  of  sale,  without  his  consent,  and  even 
against  bis  express  directions,  if  his  servant  is  his  general 
agent  to  carry  on  his  business.     But  the  master  will  not 
be   bound  by  the  warranty  of  the   servant,  unless  the 
authority  to"  give  that  warranty  can  be  proved  either  to 
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Ir  ^t^jr.;:?,,::.::''"''"''  ■•'••  "'■  '■»-"""»•■ " 

Although  a  waiTftiity  given  l.y  a  person  entrusted  to 
sell  prnna  /aae  himh  the  prindpal,  tl.e  WHrraim  of  a 
pe.-«..n  en  ru-«,  merely  to  'deliver  the  tl.infi  so"  '  s  mn 
pn,,,„  jaru-  Inn.  in^<  on  the  prinoipnl,  h«t^  IT  el  Jet 
HU  honty  must  I.  sl.oun :  and  thefeJore.  vhere  al  orse 
1  «d  been  sold  by  A.  to  h.,mii\  A.'s  serrant.  on  delivering 
he  horse  to  B  made  certain  statement.,  and  siened  a 
ece.pt  lor  the  price  of  the  horse,  containing  a  wamum! 

bound  by  the  statement  or  receipt  of  the  servant,  as  n.. 
express   authority  to  give  the  ^^arr«„ty  was  shou".  (.f, 
And  where,  on  the  purchase  of  a  horse,  the  ven.lor  ha 
Riven  a  warranty  of  soundness  ;.„,.,■«//,;.  and  the  sen^M 
Hho  was  se,,t  with  the  receipt  to  the  agent  of    he  'her 
party  inserted  at  his  request,  but  without  a  specia    or 

he  legiment     and  the  horse  was  sound  when  delivered 

aftenv aid^.l^  1  """f  "'  ",  violent  /.,-.,•.  of  which  he  soon 
atteiuaids  died,  when  he  reached  Tewkesbury,  where 
the  regnnent  was  quartered ;  it  was  held,  hat  the 
n,aster  was  not  bound  by  this  altera  ion  of  the  war  ran 

hands  S""^    ''"    """'^    "^''"'""'^    ^'"'"^    ^"     •'•^ 
If  an  agent  is  employed  to  receive  a  horse,  pay  for  it 
and  take  a  waiTanty.  he  has  no  authority  to  rece  ve    t 
without  a  warranty  (/).  ^         *ecene  u 

brmulw*/"",.'"  «»bstance  for  the  price  of  a  horse  may  be 
b  o„f.d.t  by  the  seller  against  a  pretended  agent,  in  the 
follojnng  case  It  was  stated  in  the  declamtion,  limt  in 
consideration  that  the  plaintiff  would  send  a  pony  to  tl  e 
defendant  he  would  sell  and  deliver  it  to  A.  the  defei! 
dant  undertook  that  he  was  authorized  by  A.  to  purd  ase 
;   on  Ins  behalf;  that  the  plaintiff  sent  the  pony    o  U  e 

1  '  1  "J'l"";^  ''"'  T"'""-  ^-^  ««"  ''  t«  •■^•'  l!"t  that  the 
defendant  had  no  authority  ham  A.  to  purchase  it  (./). 


Patent  Defects. 


Ji^awanSv.  ,„^,  S"""''"'  7«r«nty  does  not  cover  ;,a^.«f  defects,  being 
•     such  as  are  obvious  to  the  buyer.    As  if  a  horse  warranted 


(//)   iriHviiH  T.  Utir/arif,  2  Cr.  ic 

M.  3111  ;  4  Tyrw.  2(i4  ;  3!»  U.  R.  S(i2. 

(<•)  Strode  v.  Di/miii,  1  Smith,  400. 


(/)  Jon/an  v.  Korfoii,  14  M.  A: 
W.  15"). 

(i/)  /V/Vev.J/yry««,2  JI.i:W..J5. 
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perffft  l»e  i»inm  n  eye  or  r  tnil  (/»),  <>r  «  lioune,  wnrmiiteil 
to  be  in  peWt'Ct  rt'imir,  be  without  roof  or  win(low»(i),  or. 
"  Hs  if  one  Bells  purple  to  luiotlier,  and  Haitli  to  liini  tliitt 
tlii«  in  scarlet,  tliiH  wnrnint  \h  to  no  purpose,  for  timt  tin- 
other  may  iH'irein-  thiB,  and  thin  jiives  no  cHUse  of  Hction 
to  him.  To  WHrrant  n  thinf?  that  nnty  he  i)erfeivL'(l  hy 
higlit  is  not  yoo«l  "  (k). 

From  these  examples  the  proper  priiu-iple  rtfianling  In  wluit  tluv 
2Httriit  di/erta  nji\  tUarly  be  drawn ;  tlu-y  nnist  ho  smh  """•' 
defects  as  a  man,  unless  he  is  perfectly  incompeti-nt  to 
conduct  business,  cannot  help  ohservinjr.  I'or  where  a 
person  sees,  or  has  the  opportunity  of  seeinfj,  goods  helore 
purchase,  ranat  emptor  is  the  rule  of  law ;  an<l  a  man 
who  does  not  perceive  the  loss  of  an  eye  or  tail  in  a  horse, 
or  tlie  absence  of  the  rt)of  or  windows  from  a  house,  or 
does  not  distinguish  between  i»urple  and  scarlet  by  the 
liglit  of  day,  cannot  expect  the  law  to  give  him  any 
assistance,  as  every  man  making  a  bargain  is  expected  to 
have  ordinary  perception.  Whether  a  defect  is  patent  or 
not,  or  the  purchaser  has  used  ordinary  care,  is  a  (piestion 
for  the  consideration  of  the  jury. 

Although  the  loss  of  an  eye  is  a  breach  of  a  warranty  How  far  tlw 
of  soundness  (/).  it  has  been  laid  down,  that  "  where  one  1""="^  »"«>*-■ 
buys  a  horse  upon  warranting  bun  to  have  both  Ins  eyes,  ' 
and  he  iiave  but  one  eye,  he  is  remediless;  for  it  is  a  thing 
which  lies  in  his  own  conusmur,  and  such  warranty'  or 
aftirnirttion  is  not  material  nor  to  be  regarded  "  (wi).  But 
this  seems  to  assume  that  the  eye  has  entirely  (Usapprared, 
or  has  been  so  ohrioif^lij  damaged,  that  it  must  lie  in  the 
CO;  'incc  of  the  buyer ;  and  nothing  is  said  with  regard 
t  jss  of  sight,  wiiere  there  is  little  apparmt  injury  to 
the  eyes  ;  for  a  horse  may  appear  to  the  nutjority  of  peopl.- 
perfect  in  his  eyes,  and  yet  have  lost  the  sight  of  one  or 
both.  Such  is  the  case  in  (jutta  serenn,  vulgarly  called 
^'Ulans-cfjc"  (n),  which  is  a  palsy  of  the  optic  iierir  or 
retina,  and  being  difficult  of  detection  can  certainly  never 
be  considered  a  patent  defect. 

This  point  seems  to  have  been  taken  in  an  old  case, 
where  it  is  said,  "  Loujeo  rcrd  chivall  que  ad  null  Oculus 
la  itall  action  gini;  auterment  lou  Had  un  counterfeit  faux 


Hriglil  eye' 


(/»)  2  I  Com.  1<>5  ;  ami  per 
Hank,  J  i'ear  Book,  13  Hen.  4, 
p.  1. 

( ' )  Li/fr  V.  Ifitrg  ire,  10 '»  esuy, 
.".or  :  H  i{.  U.  36. 

(k)  liuiley  V.  Mei-rell,  3  Bulst. 


9.->. 

(/)  Itiittfrfirhl  V.  Jion-oiii/li",  1 
Sulk,  211. 

(Ill)  Yuiii  r.oC)k,  IS  Hen.  4,  p.  1  ; 
litiijleu  \ .  Men-ell,  Cro.  V.Wz.  :is'.t. 

(h)  Gutta  8erena,  ante,  p.  113. 
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<'MriVfSity  . 


Wlif  10  the 
Imycr  knnwt 
thftlefect. 


Wlit-re  ilefeclj 
are  iligcuii.'KKl. 


'•^  Union r  |.vi:,  '  "  Where  I  hcII  ,,  I.oim.  flmt  I.hn  «..  vw, 
tli.Te  no  action  lies  ;  ..tlieiwiH.'  wlu-iv  li,-  Iimh  h  .•ounterJ.'it 
Mhv  iinil  hriffht  n/,-  "  {.,).  Tims  it  wppems  tliut  ii  .lis- 
tiiiction  iH  Ir'Io  iniKie  l»(weeii  h  hoine  liavinjj  «,.  eye  .it 
nil,  mill  Imvini!  a  coiinterJVit,  fuhu  or  hrii/lif  oiu-  'And 
pioljiibly  l».v  hiiflit  ,1/e  is  nuHiit  {flaiM.,i/,'  or  ,,Hft,i  Hctmn  . 
uiid  the  words  "  rounterJeit "  and  "  "fiilst.  "  nmv  I.e  hiI 
attonipt  of  tho  reporter  to  explain  im  expression  wl.i.li 
iie  di<l  not  iinderHtand. 

Thus,  too,  in  a  ease  in  which  a  convexity  in  the  forma, 
tion  of  the  cornea  of  the  eye  uiatie  a  lunse  shoit-sif»hted, 
and  thence  induced  in  him  a  hahit  o(  shviiij;.  Lord' 
Campbell  said  that  this  was  not  such  a  def.ct  as  the 
pmchaser  was  hound  to  take  iioiice  of.  "There  heiiiL' 
an  express  wariHiit.v,  he  was  not  bound  to  examine  no 
closely  as  to  ascertain  whether  the  cornea  was  so  forme«l 
aH  to  produce  Bhort-Hi^ht ;  the  most  prudent  man  could 
not  be  expected  to  do  that "  (p). 

But  if  a  iierson  purchase  a  horse  knmiivi  it  to  he  blind, 
he  cannot  sue  the  seller  tin  a  general  warranty  .)f  sound- 
ness, although  he  had  warranted  the  unimal  to  be  sound 
in  every  respect  (</). 

Where  the  buyer  observes  some  defects,  and  they  are 
•Iiscussed  by  both  parties  before  sale,  and  a  warraiitv  is 
friven  ;  if  an  action  is  afterwards  brought  for  a  breach  of 
the  warranty,  it  is  a  »iuestion  for  the  jury  to  say  whether 
the  hoi-se  is  sound  in  the  terms  of  the  warranty,  savin" 
those   manifest  and  visible  defects  which  were  known  to 
the  parties.    And  then  if  he  is  sound  with  these  exceptions 
they  must  consider  whether  the  effect  which  ini<;ht  bepro- 
<luced  by  any  of  tliose  defects  was  contemplated  or  not 
that  is,  whether  under  the  circumstances  of  the  case  the 
seller  undertook  that  they  should  not  impede  the  naturai 
usefulness  of  the  horse.     This  appears  in  the  following 
case,    where   an   action   was    brought    for  a   breach   of 
warranty  on  the  sale  of  a  racehorse,  the  terms  of  wliich 
were,  "  And  the  said  .Air.  Wright  (the  defendant)  duth 
Jiereby  wnn>  m*  the  said  horse  to  be  sound  wind  and  limb 
at  this  ti  'J" wo  subjects,  namely,  crib-biting  (/•)  and  a 

splint  (k)  on  the  off  foreleg,  were  discussed  by  the  parties 
at  the  time  of  the  bargain,  and  after  that  discussion,  the 


(i')  Sintthcnie  v 


Howe,  2    Rol. 


(p)  Uulijduij  V.  Mornan,  28  L.  J., 
y.  B. 'J. 


0/)  Miirtjet,„u  V.   Wfiijht.  .".  M 
i  1".  tilO:  H3  R.  n.  .-8-J. 
(»•)  Cril>.biting,  ante,  p.  >^\. 
(*)  Spliut,  aute,  p.  li>7. 
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wnrrniity  in  qnostion  wuh  given.  Tlio  hojso  soon  I»orrtMu« 
Innte  inul  ni'tei-waniM  l»r<>kf  down.  On  tli«'  ni*--  luin;* 
tried,  the  jury  retiirneil  ii  verdict  for  the  idiiintiJl. 

Tindnl,  C.J.,  in  nmkinjj  n  rii'  for  a  new  triiil  iil>so|ute, 
gaid,  *•  It  i»  laid  down  in  the  older  books,  tiint  whent 
defeotB  are  apparent  at  the  time  )f  a  InirKain,  tliey  are 
not  inelnded  in  a  warranty,  however  general  tlie  terms 
may  he,  b^eanso  they  can  form  no  Hnbject  of  deceit  or 
frpud  ;  and  formerly  the  nioile  ('"Mroceeding  fur  a  breach 
of  warranty  was  by  an  action  of  deceit  grounded  on  an 
express  fraud,  and  the  averment  in  the  declaration  was 
tiitrrant'uando  remVuUt." 

"  Although,  however,  certain  exceptions  may  be  g.nfted 
on  a  contract  of  warranty,  yet  in  this  case  no  fraud  or 
deceit  can  be  attributed  to  the  defendant,  as  the  Ikusc's 
defect  was  manifest,  the  splint  not  oidy  being  apparent, 
but  made  the  'ibject  ()f  discusHion  before  the  bargain  was 
made.  If  a  j  ;  .scm  purchase  a  horse,  knowing  it  to  be 
l)lind,  he  could  not  sue  the  seller  on  a  general  warranty 
of  soundness,  although  ho  had  warranted  the  animal  to 
be  souikI  in  every  respect.  The  splint  \  as  known  to 
both  the  plaintit!'  and  the  defendant,  and  the  learneil 
.Fudge  left  it  to  the  jury  to  say  whether  the  horse  was  fit 
for  ordinary  purposes.  His  direction  would  have  been 
less  subject  to  misapprehension,  if  he  had  left  it  to  them 
in  the  terms  of  the  waixanty  to  say  whether  the  horse 
was,  at  the  time  of  the  bargain,  sotml  wind  and  limb, 
savinR  those  manifest  and  visible  defects  which  were 
known  to  tae  parties;  the  jury  might  tl  li.ive  con- 
sidered whether  the  effect  wliich  might  bt  odii<  od  by 
the  splint  was  contemplated  or  not ''  (0. 

When  the  case  was  again  trie<]  th.-  jdry  found  for  tlie 
jdaintiff,  as  tliey  thought  the  Ijorse  unsound  at  the  time 
of  the  contract  from  the  s,,'int,  whu  i  ,as  in  a  v«rv  bad 
situation,  pressing  upon  •  <•-  of  the  sinews,  and  wiiidi 
would  naturally  produce  lameness  when  the  horse  was 
put  to  work  (h). 

In  a  later  case,  in  which  the  defendant  sold  a  horse 
to  the  plaintiff  with  a  general  written  warranty  of  somid- 
ness,  but  at  the  same  time  pointed  out  a  si-'int  wliiih  it 
had,  and  the  horse  subsequently  became  lame  from  the 
splint,  it  was  held  that  the  lameness  was  a  breach  of  the 
warranty.     Pollock,  C.  B.,  in  his  judgment,  said.  "  The 


(0  MarijetMH  v.  Wright,  5  M.  A: 
1".  610  ;  33  H.  It.  582. 

O. 


(«)  Margftunn  v.    M'ri//Iit    1  M. 
i.Sco.  627  ;  33  U.  il.  Mr,'. 
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rule  is  nsked  for  on  the  ground  tliat  when  j'ou  point  out 
a  splint  to  a  purclinser,  you  except  it  out  of  the  warranty  ; 
it  may  he  so,  if  the  liorse  he  hlind,  or  have  any  otlicr 
patent  defect,  which  is  to  be  seen  and  is  clear ;  hut  here 
it  may  well  he  tliat  the  defendant  warranted  that  the 
splint  should  not  grow  into  a  lameness.  A  person  huying 
a  hor.se  is  often  no  judge  of  horses,  and  may  say,  '  I 
don't  \.ant  to  see  the  defects  or  blemishes  of  the  liorse, 
as  I  really  know  nothing  about  them  ;  I  want  and  must 
have  a  written  warranty.'  I  do  not  see  why  this  warranty 
shouhi  not  be  taken  thus :  '  I  show  you  tliis  splint,  and  I 
warrant  the  horse  perfectly  sound  notwithstanding.'  It 
may  have  been  excepted  in  the  warranty,  but  tliere  is  no 
exception  ut  all.  I  think  the  defendant  is  liable  on  his 
warranty.  This  entirely  agrees  with  the  decision  in 
MtiifiLtsi}n  V.  Wiifiht  (x).  Some  splints  cause  lameness 
and  others  do  not.  A  splint,  therefore,  is  not  one  of 
those  ])atent  defects  against  which  a  warranty  is 
inoperative."  Bramwell,  IJ.,  in  the  same  case,  in  giving 
judgment  for  tlie  plaintiff,  based  his  decision  upon  the 
broader  ground,  tliat  where  tiie  warranty  is  a  written  one, 
it  cannot  be  modified  by  parol  evidence  to  the  effect  that 
the  defect  existed  at  tlie  time,  and  was  therefmc  excluded 
from  the  warranty  (//). 

The  conclusion  then  to  be  drawn  from  the  cases  on 
this  subject  appears  to  be : — that  the  patent  defects, 
which  tlie  warranty  does  not  cover,  and  to  whicli  the 
doctrine  of  caveat  emptor  applies,  must  be  so  manifest  and 
palpable,  as  to  be  necessarily  within  the  knowledge  and 
apprehension  of  the  purchaser,  and  also  such  defects  as  at 
the  time  of  sale  either  are,  o"  will  inevitabl}'  produce,  an 


B. 


s,   opmion, 


that 


unsoundness.      And  as   Bramwell, 

parol  evidence  is  inadmissible  to  modify  the  written 
warranty  to  the  extent  of  proving  the  existence  of  patent 
defects  at  the  time  of  the  warranty  being  given  (y),  appears 
to  be  well  founded,  the  written  warranty  must  be  taken 
to  contain  all  the  terms  of  the  contract,  and  evidence  as 
to  patent  defects  will  only  be  receivable  in  cases  where 
the  warranty  is  not  in  writing. 

Where  the  buyer  suspects  some  defect  and  wishes  to 
examine  and  try  the  horse  for  it,  but  the  seller  objects  and 
says,  "  I  will  warrant  him,"  he  is  liable  for  the  defect. 
For  where  an  action  on  the  case  was  brought  when  a  horse 


(r)  Margetsotl  v.   Wrii/ht, 
&  Bco.  627  ;  33  ii.  K.  585. 


1  M.  (i^)  Smith  V.  O'Jirieii,  U  L.  T. 
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warranted  sound  had  turned  out  "  shoulder-tied,"  it  was 
contended  tliat  an  action  would  not  lie,  because  tlie  defect 
was  visible.  But  Montague,  C.J.,  said,  "  This  was  tlic 
ground,  that  the  plaintiff  wished  to  have  ridden  the 
the  horse,  but  the  defendant  said  '  I  will  warrant  him 
sound.'  "  And  Noy,  J.,  said,  "  That  is  the  distinction, 
where  the  defect  is  visible  "  {z). 

Where  there  is  no  opportunity  of  inspecting  the  com- 
modity, the  maxim  mreafc»i;)for  does  not  apply  ;  and  the 
intention  of  both  parties  must  be  taken  to  "be,  tliat  it  '°*I*«<=^'on' 
shall  l)e  saleable  in  the  market  under  the  denomination 
mentioned  between  them  (a).  This  has  been  laid  down 
with  regard  to  horses  some  centuries  ago,  for  we  find  in 
the  Year  Book  it  is  said  by  Thirning,  J.,  "  If  I  buy  a 
horse  of  you  in  a  diiferent  place  from  where  the  horse  is, 
through  the  confidence  I  have  in  you,  and  you  wariant 
him  sound  in  all  his  parts,  when  he  is  l)liiid,  I  sliall  liavc 
a  good  action  of  deceit  against  you"  {h).  I'herefore,  at 
the  i)rcsent  day,  if  A.  in  London  were  to  buy  a  earriago 
horse  of  B.  in  Yorkshire,  warranted  sound,  and  tlie 
horse  on  its  arrival  were  found  to  have  some  patent 
dcfoct,  such  as  the  want  of  an  ear  or  tail,  A.  would  not 
be  bound  to  take  it,  because  being  maimed,  it  could  not 
be  said  to  atiswer  the  description  of  the  horse  he  ordered  ; 
and  by  taking  a  warranty  he  has  done  everything  in  his 
power  to  protect  himself  (c). 

In  America,  a  general  warranty  was  held  to  extend  to  Iiispectinn 
patent  defects,  where  access  to  the  horse  was  prevented  l'"'-^':itt'lby 
by  tlie  seller  b.y  means  of  a  trick,  the  buyer  being 
unaware  of  the  defect  (J),  As  to  the  correctness  of  this 
decision  there  can  be  no  doubt,  as  it  is  clear  tliat  the 
maxim  caveat  emptor  would  be  inapplicable  to  such  a 
case  (c). 


i'niiul, 


(j)  Liirri Ill/ton  v.  Edu-anlf,  2 
llol.  18M. 

('/)  (Idrd'nier  v.  Graii,  4  Camp. 
H.->;  Kill.  H.  764. 

(A)  Year  «.iok,  13  Hen.  4,  p.  1. 

((')  Sec  Gardiner  v.  (irnij,  4 
Camp.    145;    16   K.   K.  764.     See 


also  Jonex  v.  Jii,<t.  L.  1!.,  I!  •.•.  I'. 
1!)7;  37  L.  J..  Q.  B.  8tt;  18  L.  T. 
208. 

((/)  Keioier  v.  JfardiiKj,  2H  Amcr. 
Rep.  (;i.">. 

((•)  See  Miiniefxon  v.  Wr'njht,  ."> 
M.  &  P.  010  ;  33  K.  K.  r)82. 
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CHAPTER  VI. 

WARRANTY   DISTINGUISHED   FROM   REPRESENTATION. 

It  is  sometimes  not  very  easj'  to  determine  whether  an 
action  for  breach  of  warranty  should  be  brought  against 
the  vendor  of  a  chattel,  or  whether  the  proper  remedy  be 
by  an  action  for  misrepresentation,  the  rule  of  law  being 
that  every  affirmation  at  the  time  of  sale  of  personal 
chattels  is  a  warranty,  provided  it  appears  to  have  been 
so  intended  (a). 

In  many  cases,  however,  even  the  positive  recommen- 
dation of  the  seller  is  not,  from  the  nature  of  the  case,  to 
be  regarded  as  a  warranty,  but  merely  as  an  expression 
of  his  belief  or  opinion  on  a  matter  of  which  he  can  have 
no  certain  knowledge,  and  on  which  the  purchaser  is 
generally  capable  of  forming  an  opinion  (i) ;  the  rule 
being,  commendatio  simplex  non  ohligat. 

Therefore  a  simple  affirmation  or  assertion  by  the  ven- 
dor, as  to  the  value  or  quality  of  his  goods,  does  not 
amount  to  a  warranty,  unless  it  be  made  and  received  as 
such,  although  the  purchaser  may  have  bought  the  goods 
on  the  faith  of  such  recommendation  (b). 

The  distinction  between  a  warranty  and  representation 
is  pointed  out  in  a  note  to  the  case  of  Gorham  v. 
Sweeting  (c),  and  was  also  laid  down  by  Best,  C.J.,  in  the 
following  case.  An  action  of  assumpsit  was  brought  on 
the  warranty  of  a  horse ;  no  direct  evidence  was  given  of 
what  took  place  when  the  contract  was  made,  but  letters 
passed  between  the  plaintiff  and  defendant,  in  which  the 
plaintiff  writes,  "  You  well  remember  that  you  repre- 
sented the  horse  to  me  as  five  years  old ; "  to  which  the 
defendant  answers,  "  The  horse  is  as  I  represented  it." 
Best,  C.J.  said,  "The  question  is,  whether  I  and  the 


(«)  2  Smith's  Leading  Cases, 
11th  Ed.  55  ;  Power  v.  Harham,  4 
A.  &  E.  473  :  43  R.  R.  406  :  Shep. 
herd  v.  JCaai,  5  B.  &  Aid.  240  ;  24 
R.  R.  344  ;  Freeman  v.  Baker,  2 
N.  &  M.  44«  ;  39  R.  R.  631. 


(6)  Chandelor  v.  Lojius,  Cro.  Jac. 
4  ;  Rol.  Abr.  101. 

0')  GorMm  V.  Sweeting.  2  Wms. 
Saund.  200  c. ;  and  see  per  Martin, 
B.,  Jie/iham  v.  United  Guarantee 
Co.,  7  Ex.  753  ;  86  R.  R.  821, 
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jury  can  collect  that  a  warranty  took  place ;  I  quite  agree 
that  there  is  a  difference  between  a  warranty  anil  a  repre- 
sentation,  because  a  representation  must  be  known  to  be 
wrong.  The  plaintiff  in  his  letter  says,  '  You  remember 
you  represented  the  horse  to  me  as  five  years  old.'  To 
which  the  defendant's  answer  is, '  The  horse  is  as  I  repre- 
sented it.'  Now  if  tiie  jury  find  that  this  occurred  at  the 
time  of  sale,  and  without  any  qualification,  then  1  am  of 
opinion  that  it  is  a  warranty.  If  it  occurred  before,  or  if 
it  was  qualified,  then  it  must  be  taken  to  be  a  representa- 
tion and  not  a  warranty."  His  Lordship  then  left  the 
question  to  the  jury,  telling  them  "  that  if  they  found 
that  the  defendant  at  the  sale  gave  an  undertaking  to  the 
effect  mentioned  in  the  letters,  then  such  undertaking 
was  a  warranty."  The  jury  returned  a  verdict  for  the 
plaintifi'  (d). 

A  representation  to  amount  to  a  warranty  must  be  Where  repre- 
shown  not  only  to  have  been  intended  to  form  part  of  the  sentation 
contract,  but  also  to  have  been  made  pending  the  con-  »'"''"°'*  *^  * 
tract.  And  therefore  where  A.  sent  his  horse  to  Tatter- 
sail's  for  sale,  by  auction  without  warranty,  and  on  the 
day  before  the  sale  found  B.  in  the  stable  examining  the 
horse's  legs,  and  A.  said  to  him,  "  You  have  nothing  to 
look  for ;  I  assure  you  he  is  perfectly  sound  in  every 
respect";  whereupon  B.  replied,  "If  you  say  so,  I  am 
perfectly  satisfied."  Upon  the  faith  of  this  representa- 
tion (admitted  to  have  been  made  in  good  faith)  B. 
became  the  purchasei-.  It  was  lield  i ;  t  this  was  no 
waiTanty,  as  this  representation  was  not  intended  to 
form  part  of  the  contract  of  sale,  nor  was  it  made  pend- 
ing the  contract.  For  the  sale  being  by  auction,  the 
negotiations  between  the  parties  had  not  commenced, 
inasmuch  as  the  contract  began  only  when  the  horse  was 
put  up  for  sale,  and  ended  when  he  was  knocked  down  to 
the  highest  bidder  (f). 

Where  the  words  "In  foal  to  "Warlock"  were 
appended  to  the  name  of  a  mare  in  a  printed  catalogue 
of  horses  to  be  sulil  by  auction ;  and  other  mares  in  the 
same  catalogue  were  described  as  having  been  "  served  " 
by  or  "stinted  to"  certain  horses;  it  was  held  that, 
looking  to  the  expressions  used  with  respect  to  other 
mares   and  to  the  nature  of  the  fact   represented,  the 

(</)  Siiliiiiin  V.  Ward,  2  C.  &  1*.  (»•)  ILiphiM    v.    TiiiiqKPi-ini,    2S 

211  ;  31  K.  li.  6i;4  ;  and  seo  Cure  v.  L.  .J.,  C.  1'.  1K2.  See  n.Uu:h('ilnii'rs 
0//m«H,3M.il{>-.3;  32K.U.  7u'.t.       \.  IlaniuKj,  17  L.  T.  571. 
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words  must  be  taken  as  intended  by  the  parties  to 
amount  to  a  warranty  (/). 

The  proper  question  ifor  the  jury  in  a  case  in  which 
the  effect  of  a  sttiteinent  made  during  the  sale  is  the  point 
at  issue,  is  wliether  it  is  or  is  not  intended  to  form  part  of 
the  contract.  In  the  case  of  Foster  v.  Smith  {(f),  an  agent 
sokl  a  mare  to  C,  and  having  no  express  authorit}'  from 
the  owner  to  warrant  lier,  refused  to  do  so,  but  at  the 
time  of  tlie  sale  told  C.  that  '*  if  the  mare  was  not  all 
right  she  was  not  his."  C.  thereupon  paid  the  price, 
which  was  received  by  the  owner.  The  mare  proving 
unsound,  C.  returned  her  to  the  agent,  and  sued  the 
owner  in  the  County  Court  for  a  return  of  the  money. 
Jervis,  C.J.,  in  delivering  the  judgment  of  the  Court  of 
Common  Pleas,  said  that  the  proper  question  to  leave  to 
the  jury  in  this  case  was  whether  it  was  part  of  the  con- 
tract that  the  mare  should  be  returned,  if  she  proved 
unsound :  if  so,  and  she  were  returned,  there  would  be  a 
failure  of  considei'ation,  and  the  plaintiff  would  be 
entitled  to  recover  back  the  price. 

The  Judges  in  the  Excliequer  Chamber  laiddown  a 
rule  witli  regard  to  warranty  and  representation  which 
appeared  to  them  to  be  supported  so  clearly  by  the  early 
as  well  as  the  more  recent  decisions,  that  they  thought  it 
unnecessary  to  bring  them  forward  in  review.  The 
judgment  was  pronounced  by  Tindal,  C.J.,  who  said, 
"  The  rule,  which  is  to  be  derived  from  all  the  cases, 
appears  to  us  to  be,  that  where  upon  the  sale  of  goods 
the  purchaser  is  satisfied  without  requiring  a  warranty 
(which  is  a  matter  for  his  own  consideration),  he  cannot 
recover  upon  a  mere  representation  of  the  quality  by  the 
seller,  unless  he  can  show  that  the  representation  was 
bottomed  in  fraud  "  (/<). 

In  Jendwine  v.  Slade  (i),  where  two  pictures  were  sold, 
described  in  a  catalogue  as  one  by  Claude  Loraine  (k), 
and  the  other  by  Teniers  (I),  and  they  turned  out  to  be 
copies.  Lord  Kenyon  seemed  to  think  that  the  representa- 
tion of  a  fact  of  which  the  seller  could  have  no  certain 
knowledge  must  be  taken  as  a  mere  expression  of  opinion, 
as  these  were  very  old  painters,  and  there  was  no  way  of 
tracing  the  pictures. 


(/)  Gee  V.  Lucag,  16  L.T.  357. 
in)  Fuxter  y.  Smith.  18  C.  B.  156. 
(/()  Oriurod  v.  Iltit/i,  14  M.&  W. 
664. 


((')  Jendwine  v.  Slade,   1    Esp. 
572  ;  3  R.  R.  754. 

(*)  Claude  Loraine  died  in  1682. 
(I)  Teniers  died  in  1694. 
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Where  a  man  not  knowing  the  age  of  a  horse,  but 
having  a  written  pedifiree,  which  he  received  with  hiin, 
said  at  the  time  of  sale  that  he  soUl  liim  according  to  that 
pedigree,  hiouinri  nothiiuj  further  than  he  learnt  therefrom, 
the  mark  being  out  of  his  mouth  wiien  he  bought  him,  it 
was  held  to  be  no  warrant!/,  anil  tliat  he  was  not  liable  to 
an  action  on  account  of  the  pcdijree  turning  out  false  (m). 

But  a  written  instrument  may  consist  parthf  of  a 
warranty  and  partly  of  a  representation.  Tiius,  wliere  the 
following  receipt  was  given  on  tiie  purchase  of  a  horse, 
"  Received  of  Kobert  Dickenson  100/.  fur  a  bay  gelding 
got  by  Cheshire  Cheese,  and  warranted  sound,"  and  an 
action  was  brought  on  an  alleged  breach  of  warranty,  on 
the  ground  that  he  was  not  bred  in  the  nuinner  above 
described,  Dallas,  C.J.,  held  that  tbe  warranty  was  con- 
fined to  the  soundness,  and  the  statement  that  he  was  got 
by  Cheshire  Cheese  was  a  mere  representation  (//).  Also, 
where  a  receipt  on  tbe  sale  of  a  colt  co:ituined  the  follow- 
ing words  after  the  date,  name  and  sum,  "  for  a  grey  four 
years  old  colt  warranted  sound  in  every  respect,"  and  the 
colt  turned  out  to  be  only  three  years  old,  Tindal,  C.J., 
nonsuited  the  plaintiff,  who  had  brought  an  action  on 
that  ground,  and  said,  "  I  am  of  opinion  that  tlie  first 
part  of  the  receipt  contains  a  representation  and  th*^  latter 
part  u  warranty.  In  the  case  of  a  representation,  to 
render  liable  the  party  making  it,  the  facts  stated  nmst 
be  untrue  to  his  knowledge  ;  but  in  the  case  of  a  warranty 
lie  is  liable  whether  they  are  within  bis  knowledge  or  not." 
The  Court  of  Common  Pleas  discharged  a  rule  nisi  for 
setting  aside  the  nonsuit,  and  Alderson,  J.,  said,  "A 
icarranty  must  be  complied  with  whether  it  is  material  or 
not,  but  it  is  otherwise  as  to  representation.  If  tbe  word 
*  warranted'  had  been  the  last  word,  I  sliould  have  held 
that  it  extended  to  the  whole "  (o).  However,  in  a 
previous  case,  where  the  plaintiff  brought  an  action  to 
recover  the  price  of  a  horse  sold  under  the  following 
warranty,  "  a  black  gelding,  about  five  years  old,  nas  been 
constantly  driven  in  tbe  plough — warranted,"  it  was  held 
that  the  terms  of  such  warranty  applied  to  the  soundness  of 
the  horse  rather  than  to  the  nature  of  his  euiploj  nient  {p). 


Sollins 
acconlin,'  tu 
pedigree. 


(«/)  Duiilop  V.  Waiiglt,  1  I'eake, 
167. 

(h)  DicJtemutt  v.  (fiip/i,  H.  T. 
1821,  cited  in  Jiitdd  v.  Fuirmauner, 
1  M.  &  Sc.  78  ;  34  li.  K.  ClU. 


Partly  a 
warranty 
and  partly  a 
rupruaeuta- 
tion. 


(«)  Budd  V.  Fairmaiuici;  5  C.  A: 
P.  78:  U  It.  U.  i'.lit, 

(ji)  llichardMiii  v.  Jiroic/i,  8 
Mooru,  338  ;  1  13iug.  3U  ;  2o  R.  U. 
018. 
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So,  also,  in  the  case  of  Anthony  v.  Halstead  (q),  the 
following  document,  viz. :  "  Received  from  A.  the  sum  of 
ml.  for  a  black  horsf,  rising  five  years,  quiet  to  ride  and 
drive,  and  warranted  sound  up  to  this  date,  or  subject  to 
the  examination  of  a  veterinary  surgeon,"  was  held  not 
to  be  a  warranty  that  the  horse  was  quiet  to  ride  and 
drive. 

It  is  a  question  for  the  jury  whether  the  d  iscription  of 
an  article  in  a  catalogue,  a  receipt,  or  a  bill  of  parcels, 
aniounts  to  a  wmranty,  or  is  merely  a  matter  of  dcacrip- 
tion,  or  intimation  of  an  opinion,  and  it  should  be 
submitted  to  the  jury  with  all  the  attendant  circumstancs. 
Thus,  where  a  picture  had  been  sold  as  a  llembrandt,  an 
action  was  brought  on  a  bill  of  exchange  of  which  the 
picture  was  the  consideration,  and  it  appeared  doubtful 
on  the  evidence  whether  tliere  had  been  a  uarranty  or 
only  a  representation ;  Tindal,  C.J.,  in  summing  ui), 
said,  "The  question  is,  whether  you  think  that  a 
uarranty  was  in  fact  given,  and  that  it  was  broken  ? 
For,  if  you  do,  you  must  find  your  verdict  for  sucli 
sum  as  you  think  to  be  the  real  value  of  the  picture ; 
but  if  there  was  no  express  warranty,  but  only  a  represen- 
tation, then,  as  there  is  no  evidence  that  the  plaintiti"  did 
not  helieve  that  the  picture  was  not  a  Rembrandt,  he  will 
be  eititled  to  recover  the  full  amount  of  the  bill,"  whiclx 
the  jury  found  (r).  But  in  a  case  where  pictures  were 
sold  with  a  bill  of  parcels,  containing  the  words  "  four 
pictures,  views  in  Venice,  Canaletti,"  the  jury  thought 
this  a  uarranty,  and  refusing  a  rule  for  a  new  trial.  Lord 
Denman,  C.J.,  said,  "  It  is  for  the  jury  to  say,  under  all 
the  circumstances,  what  was  the  etiect  of  the  words,  and 
whether  they  implied  a  uarranty  of  genuineness  or  con- 
veyed only  a  description  or  an  expression  of  opinion.  I 
think  that  their  finding  was  right ;  Canaletti  (s)  is  not  a 
very  old  painter  "  (t). 

So,  too,  in  the  case  of  Pereival  v.  Oldacre  (u)  the  plaintiff 
saw  a  horse  at  Bank's,  in  Gray's  Inn  Lane,  belonging  to 
the  defendant,  which  was  for  sale.  He  afterwards  saw  the 
defendant,  told  him  that  he  had  seen  the  horse,  and  asked 
him  "  ^Vhat  about  the  horse  ?  "  The  defendant  said  that 


(?)  37  L.  T.  433. 

('•)  De S<-lmunherg v. Bvclianaii, 
.'.(■.&  ('.343. 

(,fi)  Canaletti  died  in  17<;8,  and 
Claude  Loiaine  and  Tenieis  (the 
jouuger),  nieutiuued  in  Jeiidwint: 


V.  Slatle,  died,  the  former  in  1()82, 
the  latter  in  101*4. 

(/)  I'oucr  V.  lliiihuiii,  4  A.  &  K. 
473 ;  43  U.  1!.  40(i. 

(w)  J'erciral  v.  Oldacie,  18  C.  IJ., 
K.  S.  33ti. 


WARRANTY  DISTINGUISHED  FROM  REPRESENTATION. 


153 


JMnt  V. 

liHrncnx, 


tiou. 


he  was  a  good  harness  horse,  and  that  he  had  been  bought 
to  match  for  Baron  liothschild  for  85^,  and  that  he  was 
only  selling  him  because  he  would  not  matcli.  Tlu- 
pluintiH'  on  this  went  to  Bank's,  and  bought  the  hursse 
eventually  for  65^  The  horse,  on  t>('iii<;  put  in  harness, 
turned  out  to  be  u  kicker,  and  kicUeil  the  plaintitTs  tr)i|( 
to  pieces.  He  was  afterwards  sent  to  a  stable,  and  sold 
for  40/.,  and  the  action  was  brougiit  for  the  dirterencf. 
The  jury  found  a  verdict  for  the  plaintiil'  for  the  25/. 
claimed.  In  moving  for  a  new  trial  it  was  contended  that 
there  was  no  evidence  of  warranty,  but  Erie,  C.J.,  said 
that  Byles,  J.,  who  tiied  the  cause,  was  of  opinion  that 
there  was  evidence  to  go  to  the  jury  of  a  warranty,  antl 
that  the  verdict  therefore  ought  not  to  be  <listurlte(l. 

In  the  case  of  Bchn  v.  Bitrncss  (x)  Williams,  J.,  in 
delivering  the  judgment  of  the  Exchequer  Ciianiber,  gave 
the  following  lucid  exposition  of  the  legal  characteristics 
of  representation  as  distinguished  from  warranty.  He  snid, 
"  Properly  speaking,  a  representation  is  a  statement  or  lieprescnta- 
assertion  made  b}'  one  party  to  the  other,  before  or  at  tlie 
time  of  the  contract,  of  some  matter  or  circumstance 
relating  to  it.  Although  it  is  something  contained  in  a 
written  instrument,  it  is  not  an  integralpart  of  the  contract, 
and  consequent!}'  the  contract  is  not  broken,  although  tin- 
representation  proves  to  be  untrue,  nor  fwith  the  exception 
of  the  case  of  policies  of  insurance,  or  at  all  events  marine 
policies,  which  stand  upon  a  peculiar  and  anomalous  foot- 
ing) is  such  untruth  any  cause  of  action,  nor  Las  it  any 
efficacy  whatever,  unless  the  representation  was  made 
fraudulently,  either  by  reason  of  its  being  made  with  a 
knowledge  of  its  untruth,  or  by  reason  of  its  being  made 
dishonestly,  or  with  a  reckless  ignorance  whether  it  whs 
true  or  untrue  (j/).  If  this  be  so,  it  is  difficult  to  understand 
the  distinction  which  is  to  be  lound  in  some  of  the  treatises, 
and  is  in  some  degree  sanctitmed  by  judicial  aiithoiity  (:), 
that  a  representation,  if  it  ditiers  Irom  the  truth  *  an 
unreasonable  extent,  may  affect  the  validity  of  the  con  .ct. 
Where,  indeed,  a  representation  is  so  gross  as  to  amount 
to  sufficient  evidence  of  fraud,  it  is  obvious  that  tlie  con- 
tract on  that  ground  is  voidable.  Although  representations 


(ar)  Hf/iii  V.  Bunie»f,  32  L.  J., 
Q.  ii.  2ul.  iccognistd  anci  a(i{.iovoil 
by  Erie,  C.J.,  MulUin  v.  Jittdlntf',  ."> 
N.  K.  .-)4. 

(y)  I-'liiott  V.   ]»n    Olelteii,   18 


L.    J.,    Q.    V>.   221  ;    Whcelton    v. 
J/anli.4i/,-2:  I,.  .)..  (^  15.211. 

(.-)  Jill  liter  \.  UVW^',t;El.*:Bl 
G75,  i;t<u. 


154 


WARRANTY  DISTINGUISHED  FROM  REPRESENTATION. 


Conatruction 
of,  when  in 
writing. 


Warranty. 


are  not  URiially  contained  in  the  written  instrument  of 
contract,  yet  they  sometimes  are,  but  it  is  plain  that  their 
insertion  tlierein  cannot  alter  their  nature.  A  question, 
however,  may  arise  wliether  a  descriptive  statement  in  a 
written  stntement  is  a  mere  representation,  or  whetlier  it 
is  a  8..  jstantive  jiart  of  the  contract.  Tliis  is  a  question 
of  construction,  which  the  Court  and  not  tlie  Jury  must 
determine. 

"  But  with  respect  to  statements  in  a  contract  descrip- 
tive of  the  subject  nmtter  of  it,  or  of  some  material  incident 
thereof,  the  true  doctrine  established  by  principle  as  well 
Hs  by  authority  appears  to  be,  generally  speaking,  that  if 
such  descriptive  statement  was  intended  to  be  a  substan- 
tive part  of  the  contract  (a),  it  is  to  be  regarded  as  a 
warranty,  that  is  to  say,  a  condition  on  the  failure  or  non- 
performance of  which  the  other  may,  if  he  i  e  so  minded, 
repudiate  the  contract  in  toto,  and  so  be  relieved  from 
performing  his  part  of  it  (h),  provided  it  has  not  been 
partially  executed  in  his  favour.  If,  indeed,  he  has 
received  the  whole  or  any  substantial  part  of  the  con- 
sideration for  the  promise  on  his  part,  the  warranty  loses 
the  character  of  a  condition,  or,  to  speak  more  properly, 
perhaps  ceases  to  be  available  as  a  condition,  and  becomes 
a  warranty  in  the  narrow  sense  of  the  word,  namely,  a 
stipulation  by  way  of  agreement,  for  the  breach  of  which 
a  compensation  must  be  sought  in  damages.  Accordingly, 
if  a  specific  thing  has  been  sold  with  a  v,arranty  of  its 
quality,  under  such  circumstances  the  property  |)as9es  by 
the  sale ;  the  vendee  having  been  thus  benefited  by  the 
partial  execution  of  the  contract,  and  become  the 
proprietor  of  the  thing  sold,  cannot  treat  the  failure  of 
the  warranty  as  a  condition  broken,  unless  there  is  a 
special  stipulation  to  that  effect  in  the  contract  (c),  but 
must  have  recourse  to  an  action  for  damages  in  respect  of 
the  nreach  of  warranty. 

"  But  in  cases  where  the  thing  sold  is  not  specific,  and 
the  property  has  not  passed  by  the  sale,  the  vendee  may 
refuse  to  receive  the  thing  proffered  to  him  in  perform£.Jce 
of  the  contract,  on  the  ground  that  it  does  not  correspond 
with  the  descriptive  statement,  or,  in  other  words,  that 
the   condition  expressed  in  the  contract  has  not  been 


(«)  Foster  v.   Smitfi,   18.  C.   B. 
156. 
(ft)   Wlieelton   v.   Hard  tut  i,;    27 


L.  J.,  Q.  B.  241. 

(c)  Jiaiitterman    v.     \l'/iife,     10 
C.  B.,  N.  S.  844. 
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performed.  Still,  if  he  receives  the  thing  sold,  and  has  the 
enjoyment  of  it,  he  cannot  afterwards  treat  the  descriptive 
Btatemtnt  as  a  condition,  but  only  as  an  agreement,  for 
tlie  breach  of  which  he  may  bring  an  action  to  recover 
damages." 
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CHAPTER  VII. 


Where  the 
law  docH  not 
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cheat  indict- 
able. 


There  must  be 
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conc«.-t. 


What  evi- 
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insufiicicnt. 


FIUl'Dl'LENT   CONTRACTS. 

In  many  cases,  where  an  attempt  is  made  by  one  man 
to  oveiTcach  another,  the  law  does  not  interfere ;  because 
when  It  18  a  mere  strugj^le  between  mind  and  mind,  caution 
and  wanness,  if  fnirly  exercised,  may  often  be  held  suffi- 
cient  to  obviate  the  effects  of  cunning  and  duplicity  (a). 

But  where  several  combine  for  the  purpose  of  piding 
and  assisting  each  other  in  outwitting  a  single  individual, 
thci-e  the  paities  stand  on  verj-  different  terms,  and  that 
which  ordinary  prudence  might  otherwise  prevent,  becomes 
oftentimes  a  dangerous  and  powerful  conspiracy,  difficult 
to  be  detected,  and  most  disastrous  in  its  consequences  (a). 

Where  there  is  collitsion  between  two  or  more  to  chmt 
in  the  sale  of  a  horse,  an  iudktnient  for  a  conspiracy  may 
be  maintained  (b\  because  it  is  such  an  offence  as  affects 
the  public,  and  against  which  no  ordinary  care  or  prudence 
can  guard  (c). 

But  no  indictment  lies  for  a  conspiracy  without  evidence 
either  direct  or  indirect  {d)  of  concert  between  the  parties 
to  effectuate  a  fraud.  Thus  in  the  case  of  Hex  v.  Pywell  (e), 
where  a  false  warranty  had  been  given.  Lord  EUenborou'gh 
directed  an  acquittal,  because  one  of  two  defendants, 
though  acting  in  the  sale,  was  not  shown  to  have  been 
aware  that  u  fraud  was  practised  (/). 

So  on  an  indictment  against  A.,  B.,  C,  D.,  E.,  F.,  G., 
and  H.,  for  conspiracy  to  cheat  M.  by  selling  a  glandered 
horse  as  a  sound  horse,  the  evidence  was  that  A.  having 
previously  cheated  M.  by  selling  him  a  kicking  horse,  tlie 
deiendants  B.,  C,  D.,audE.  obtained  that  horse  from  M. 
in  exchange  for  a  glandered  horse  which  he  subsequently 


(«)  Jleif.  V,  liuilcij,  4  Cox,  C.  C. 
397. 

(i)  Pulley  V.  Freeman,  3  T,  R. 
S3  ;  1  li.  li.  C;i4  :  Jleu.  wShennard, 
l>  C.  &  P.  123. 

((•)  Itex  V,  Wheuthj,  2  Burr. 
1127. 


(d)  Eeg.  v.  Bead,  6  Cox,  C.  C. 
134. 

(e)  Hex  V.  Pywell  1  Stark.  N.  P. 
C.  4U2. 

(/)  See  Peg.  v.  Kenriclt,  5  Q.  B. 
«2. 
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foM.  A.,  Rccompni  odby  O.,  afterwanU  «ol«l  M.  nnother 
horse,  in  x.hifh  tuiiisaction  the  hitter  was  H((iiln  th;- 
frauded.  Some  evideiioe  wan  given  to  show  that  A.  wan 
frequently  in  company  with  Home  of  the  other  defendants, 
and  that  he  was  aware  of  a  previous  sale  of  the  ^hindered 
horse  by  them,  but  there  was  no  otlier  evidence  to  connect 
iiini  with  its  sale  to  M.  It  was  held  by  Cresswtdl,  J., 
that  in  the  absence  of  any  evidence  clearly  leading?  to  th« 
conclusion  that  A.  was  a  party  to  t!n»t  sale,  thoru  wus  no 
evidence  of  aconspii  ^  to  go  to  the  jury  r gainst  him  (ff). 
Where  on  the  sale  of  two  horses  the  prosecutor  wa,  tohl 
by  both  the  defendants  that  certain  horses  had  been  tiio 
property  of  a  lady  deceased,  and  were  tlien  the  property 
of  her  sister,  that  they  had  never  been  the  property  of  a 
horse  dealer,  and  were  quiet  and  tractable,  all  of  which 
was  absolutely  false,  the  defendants  were  found  guilty  of 
conspiring  to  obtain  moiieii  hiffalae  pri'tenres,  as  they  knew 
that  nothing  but  a  full  belief  of  the  trutii  of  the  above 
Htatementa  would  have  induced  tlie  prosecutor  to  luako 
the  purchase,  he  having  repeat  ;dly  informed  thein  that  he 
wanted  the  horses  for  his  daughter's  use  {h). 

An  iudictiMent  lies  for  conspiracy,  wliere  i)er8on;i  have 
conspired  to  induce  a  creditor  by  false  representations  tc) 
forego  part  of  his  claim.  Thus  an  indictment ..  :is  held  to 
be  good  which  alleged  that  S.  sold  B.  a  mare  f'r  39/. ; 
that  while  the  price  was  unpaid,  B.  and  C.  conspired  by 
false  and  fraudulent  representations  made  to  S.  that  the 
mare  was  unsound,  ami  that  B.  had  sold  her  for  27/.,  to 
induce  S.  to  accept  27/.,  instead  of  the  agreed-on  price  of 
89/.,  and  thereby  to  defraud  S.  of  12/.  (0- 

If  one  man  alone  sell  an  unsound  horse  for  a  sound 
one,  it  is  a  mere  private  imposition,  and  no  indictment  can 
be  maintained,  because  the  buyer  should  be  UKne  on  his 
guard  (k).  But  if  it  be  such  an  offence,  as,  if  practised  by 
two,  would  be  the  subject  of  an  indictment  for  a  con- 
spiracy, the  vendor  is  civilly  liable  in  an  action  for  repara- 
tion of  damages  at  the  suit  of  the  purchaser,  because 
collusion  is  not  necessary  to  constitute  fraud  (/). 

Chandelor  v.  Loj)H8  (j/i)  is  a  Avell-known  case  on  th*" 
subject  of  fraudulent  representation.     It  was  an  action  on 

(g)  Reg.  v.  Itcud,  G  Cox,  C.  C.      1128 


Con<pirin(j  to 
(i)>tain  inuucy 
liy  fiilsc 
l>rutunce«. 


Conspiring  to 
indticu  a 
creditor  to 
fofL'Ku  hilt 
'jluim. 


Wlicre  ot)ly 
Olio  jiersoii 
eliL'iit^<,  an 
not  ion  lies. 


Chandelor  v. 


13,-) 

(A)  neg.  v.  Xfiiricl;  5  Q.  B.  C3. 

(0  iJ.'v.  C'aWiWe,  23  L.  J.,M,  C. 
10i>. 

(A)  Hex   V.    Wkeatly,  2   Burr. 


(0  Pasleij  V.  Freeman,  3  T.  11. 
5S  ;  1  K.  K.  «3J. 

(m)  C/ia/ulelvr  v.  Loput,  Cro. 
Jac.  1. 
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ReiDftrkii  on 

thftt  CAM). 


iheeo$e  RffainBt  a  jetedler  for  Mlling  •  jewel,  affirminK  it 
to  be  a  Heznnr  utonc,  when  rcnlly  it  waH  not  one.  All 
the  JuHticeH  and  iJnronH,  except  Anderson,  held  "  that  th«' 
bare  aflirmation  that  it  was  a  Uezoar  stone,  without 
warranting  it  t»  be  so,  was  no  cainte  «)f  action ;  and  that, 
although  the  seller  knew  it  to  be  no  Bezoar  stone,  it  was 
not  niattrial,  becauKe  everyone,  in  selling  his  wares,  will 
affirm  that  thiy  ar«'  good,  or  that  the  horse  which  he  sells 
is  sound ;  yet  if  he  does  not  warrant  them  to  be  so,  it  in 
no  cause  of  action,  and  the  wananty  ought  to  be  made  at 
the  same  time  as  the  sale." 

But  the  opinion  of  Anderson  is  now  held  to  have  been 
a  conect  one  ;  for  he  said,  "  The  deceit  in  selling  it  as  a 
Bezoar,  whereas  it  was  not  so,  is  cause  of  action."     And 
the  following  remarks  are  made  upon  this  case  in  Smith's 
Leading  Cases  («) :— "  If  the  plaintiff  in  this  case  were  to 
declare  upon  a  warranty  of  the  stone,  ho  would  at  the 
present  day  i)erhnps  succeed,  the  rule  of  law  being  that 
every  affirmation  at  the  time  of  sale  of  personal  chattels 
is  a  warranty,  provided  it  appears  to  have  been  so  in- 
tended (<>).     If  not,  he  would  at  all  events  succeed  if  he 
Avere  to  sue  in  tort,  laying  a  acienter,  since  tlu  fiici  of  the 
defendant's  being  a  jeneller  would  be  almost  irresiMti'  '• 
evidence   thut   he   kneic  his  repreaentatiun   to   h-j  false. 
■\Vhen  Chanddor  v.  Lopm  was  decided,  as  tiie  action  of 
ataimpHit  was  by  no  means  so  distinguishable  from  <ase, 
ordinarily  so  called,  as  at   jiresent,— so  the   distinction 
was  not  clearly  recognized,  which  is  now  however  clearly 
established,  between  an  action  on  a  warranty  express  or 
implied,  which  is  founded  on  the  defendant's   promise 
that  the  thing  shall  be  as  wananted,  and   in  order  to 
maintain  which  it  is  unnecessary  that  he  8h'>        be  at  all 
aware  of  the  fallacious  nature  of  his  undertaking,  and  the 
action  upon  the  case  for  false  representation,  in  order  to 
maintain  which  the  defendant  nmst  be   shown  to  have 
been  actually  and  fraudulently  cognizant  of  the  falsehood 
of  his  representation,  or  to  have  made  the  representation 
fraudulently,  without  belief  that  it  was  true ;    actions  of 
the  former  description  then  being  usually  framed  in  to^t, 
under  the  name  of  actions  for  deceit.    However,  the  main 
doctrine  laid  down  in  Chandelv"  v.  Lopiis  has  never  since 


(»)  3    Smith's 
llih  EU.  ■>-,. 

(u)  8ce  I'liwrr  v.  liarhim,  4  A. 
ii  E.  473  ;  43  li.  B.  40C ;  Shcj>hcrd 


Leading  Ca^es,  v.  A'/nw,  5  }?.  &  Aid.  240;  21  K.  li. 
344  ;  Fretiiian  v.  Jiakei;  2  X.i:  M. 
440  ;  31»  K.  K.  G51. 
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Ki)rni  o( 

action. 


l-'oiiiiilntiou  of 
llio  act  lull. 


been  iIIhi;  und,  n';.,  tliiit  thu  plnintitr  iiiiiHt  eitlii>r  ti<>(Sai-(> 
UfNtii  n  CO  itrai't,  i>r,  it'  ia*  ilfi-lure  in  tort  for  ii  niiHivprf- 
kfntHtion,  uiuNt  hvui-  n  tcUnti-v.  That  hiicIi  nn  ucliun  is 
liiuintiiinnhli>  wlicn  tlie  avo-nter  am  be  proviMl,  tlioim>|i 
thei'«>  Ik'  no  wiirninty,  ih  now  (notwiiliNtHnilin^'  the  ilictmn 
in  Cliaitdelor  v.  L<ipu»)  well  eHtuliliHlictl  "  (/<), 

Tlit'ivfoix'  where  ii  person  hnn  been  ciicatetl  or  ileoeiveil 
by  fi'HUtl  or  artifiee  in  piirchaHin^t  n  liorMe,  his  proper 
n-nu-dy  Hj«ain»t  the  vendor  is  an  action  for  iVaiidnltiit 
niiNrepreHentation  or  di-eeit  (//).  ItecanMe  Kuch  action  lirn 
wliere  a  man  doex  any  deceit  to  the  d.'inta{{e  of  another  (/-). 

The  fwi'ndation  of  tliin  action  in  fraud  and  dmit  in  the 
defendant,  and  damaiji'  to  the  phiintit}'.  Fraud  without 
daina^'e  or  daiiiaijr  witiiout  fraud  (jiven  no  cause  of  action, 
but  where  these  two  concur  an  action  lies  («). 

t'rauil  u'cnerully  consists  either  in  tlie  miHreprcucnlnliou   U\  wlmt  frnml 
or  couccidmeHt  of  a  material  fact.     Hut  wliat  does  or  ih»es  •' 'HM'tt. 
not  amount  to  fraud  <lepends  very  nnich  on  tin-  facts  of 
eacii    particuhir   case,  on    the   rehitive    situation  of  the 
parties,  and  on  their  means  of  information  (^). 

To  support  tiie  action  tliere  must  always  be  proof  ..f  rii.n'  mii«t 
vioraf  fraud  (u) :  because  where  tliere  is  no  warrantv,  the  '"'  '""al 
scienter  ov  fraud  is  the  jji'^t  of  the  ac.ion.  Tlius  it  was 
held  that  an  action  on  the  cane  coidd  not  he  maintained 
ajiaiiist  the  defendant  for  sellinf  a  horse  as  his  own,  when 
in  truth  it  belon},'ed  to  A.  Ii. ;  because  the  plaintitf  ould 
not  prove  that  the  defendant  knew  it  to  be  the  horse  nt 
A.  B.,  tor  it  appeared  that  the  defeMdant  had  lM>ui;ht  it 
ill  Smithtield  Market,  but  had  neglected  to  jjet  it  Icallv 
toiled  (x). 

Fraud  j,'ives  a  cause  (jf  action,  if  it  leads  '  .  any  sort  of 
damage;  but  it  avoids  contracts  oniy  where  it  is  the 
ground  of  the  contract,  and  where,  unless  it  has  been 
employed,  the  contract  would  never  have  been  made  (//). 

The  facts  to  constitute  fraud  must  be  found  by  the 


Iran.  I. 


Ellfot  of 
fiailil. 


(/O  Hiiiiliip  V.  WiiiKjh,  l'>->ko, 
l'i7  ;  JfHilichii'  V.  Sluiie,  2  i'<s[). 
r>Vl ;    :.    it.    It.     7.54  ;    iJohell    v. 

Sfi\,'HM.  :j  u.  4:  r.  c,•^:,•.  27  it.  it. 

4tl  ;  Fh'trlwr  v.  Jforthir.  2  Stark. 
N.  1".  C.  .-.Ill  ;  2(1  It.  It.  73.-.. 

('/)  Jli'j!  V.  Wheiitlij,  2  Burr. 
11 2S. 

(r)  I'oiii.  IMi.'.  tit.  Ai'liou  «i)oii 
thf!  Casu'  fill- ;)  I»f<-<.-it,  A.  1. 

(.•')  IVr  (  idkc-,  J.,  Jinileii  v. .Vei- 
nrl!,  :i  liiil>t.  y.-..  Sec  JJuni/  v. 
Civtkeij,  2  J.  Jc  H.  21. 


(t)  .;iiit.  Contr.,  Utii  K.l.  .-.r.".. 

(ii)  IVr  hirlif,  a,  /(////,/;•  V. 
MhtiiH,  11  M.  .t  W.  4i:!  ;  ti:i  It.  It. 
fiU.j  :  |ior  l.oiil  Wi'iKJcyilale,  ,V////7// 
V.  Kiiij,  7  II.  L.  I'ui.  77."). 

(r)  S/iriHi/iK'f/  V.  .i//i/i.  .\lf.vii, 
'.•1,  citotl  in  \\'illiiim.i,iu  \\  AtH'miii, 
2  East.  44.S. 

(.V)  I'cr  Lonl  Wcnsleyclali'.  Smith 
T.  K::rj,  7  H.  I..  Cas.  "T.'i  :  [wr 
liylcjs.'.r..  Ilntsoii  V.  Jiniivii,  y  C.  1!., 
N.  S.  Uo. 


How  tiiu 

ilUolioil  111' 

fiaii<l  is  lu  Ix; 
•  looiilcil. 


160 


FRAUDULENT  CONTRACTS. 


Falsehood 
must  be 
followed  by 
damage. 
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must  always 
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jury;  butwhethei'  certain  facts  ns  proved  nmonnt  to  fraud 
is  a  question  of  law  ;  and  therefore  legal  fraud  umy  exist, 
wlien  the  jury  have  found  that  the  intention  of  the  defen- 
dant was  not  fraudulent  (2). 

If  a  person  knowingly  utters  a  falsehood  with  intent  to 
deprive  another  party  of  a  henefit  and  acquire  it  to  him- 
self (a),  or  with  intent  to  induce  another  party  to  do  an 
act  which  results  in  his  loss,  and  damage  naturally  flows 
to  the  other  party  from  this  helief,  an  action  lies  (h). 

But  an  action  cannot  be  supported  for  telling  a  bare 
naked  lie  ;  and  that  is  defined  to  be,  saying  a  thing  which 
is  false,  knowing  or  not  knowing  it  to  he  so,  and  without 
any  design  to  injure,  cheat,  or  deceive  another  person. 
Every  dneit  comprehends  a  lie ;  but  a  deceit  is  more  than 
a  lie,  on  account  of  the  view  with  which  it  is  ])ractised,  its 
being  coupled  with  some  dealing,  and  the  inju  y  which  it 
is  calculated  to  occasion  and  does  occasion  t.>  another 
person  (r). 

It  is  not  necessary  for  the  person  defrauded  ..;  give 
direct  proof  that  he  was  influenced  by  the  misrepresenta- 
tion. And  upon  this  point  Lord  Denuian,  C.J.,  said, 
"  If  a  fraudulent  representation  is  published,  it  must  be 
presumed  that  a  ))arty  who  acts  according  to  such  a  repre- 
sentation was  influenced  by  it  "  (d).  lint  this  appears  to 
be  rather  an  inference  for  the  Court  than  ti  question  for 
the  jtu-y,  for  in  the  case  of  Feret  v.  Hill  {e),  though  the 
jury  found  that  the  plaintifl'  had  obtained  a  lease  by  fraud 
and  misrepresentation,  yet  the  Court  entered  a  verdict  for 
the  plaintiff  on  the  ground  that  the  fraud  was  collateral, 
anil  that  it  did  not  go  to  the  root  of  the  contract. 

In  considering  the  question  of  fraud,  the  Courts  have 
endeavoured  on  the  one  hand  to  rejjress  dishonesty,  and 
on  the  other  they  have  required  that,  before  relieving  a 
party  from  a  contract  on  the  ground  of  fraud,  it  should  be 


{:)  See  jicr  I'latt,  B.,  Mvrrtni  v. 
Miiiin,  2  Kx.  .".;«• ;  7(i  K.  11.  <i8t> ; 
Milnr  V.  Manrmid,  15  (".  B.  7rs  ; 
rolwill  V.  Wiilti'r,  3  1!.  &  Ad.  114. 
As  to  tlie  expression  "  legal  fraud,"' 
see  Wi'ir  v.  JtcH,  3  Kx.  D.  2:t8, 
H43,  per  Hramwell,  L.J.  ;  Bfrri/ 
V.  JWk.  15  App.  Cas.  337,  SG.'i, 
372,  per  Lord  Herschell. 

(,/)  Jldfhv/  V.  n\i!f,ii(l,  9  q.  li. 
]!t7:  72  R.  R.  21 S. 

(A)  LoHifiiicail  V.  IlnllUhiij,  (!  Ex. 
7(!ti ;  S(!  R,  R.  45!) ;  and  see  Lerij 


V.  Liiiii/ridgi',  4  M.  &  W.  337. 

((•)  i'er  Huller,  J..  I'nxlci/  v. 
Fi-rpiiiini.  3  T.  K.  56  ;  1  K.  If.  "034  ; 
and  Miinimevji  v.  Paid.  1  C.  H.  322. 

((/)  Wiitxiiii  V.  Earl  i>t'  C/iiirl- 
mont,  12  Q.  I!.  8ti2. 

(-■)  Feret  v.  Ifill,  23  L.  J.,  C.  1'. 
185.  Hut  sec  the  comments  upon 
this  case  in  Caiiham  v.  Jlarri/,  24 
L.  J.,  C.  r.  lOt)  ;  and  in  h.  v. 
Saddlers  Co..  per  IJIackburn,  J,,  32 
L.  J.,  Q.  B.  343. 
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Not  fiaud  to 
suii|.ivss  wliat 
tlit.Mc  is  no 
duty  to 
a  j)i'r.S()U  commuiiicato. 


made  to  apjiear  tliat  in  entering  into  such  a  contract  he 
exercised  a  (hie  degree  of  ciintion,  because  ritjilanWnia  mm 
(lormientihuit  sticcurriintjiira  (y), 

Tlierefore,  to  constitute  fraud  tliere  must  be  an  assertion 
of  something  false  witliin  the  knowledge  t)f  the  person 
asserting  it,  or  the  suppression  of  that  which  is  true,  and 
irhith  it  was  Jan  dittif  to  nnniuiiidvate.  So  if 
purdiMses  an  article  which  is  to  be  manufactured  for  him, 
and  the  manufacturer  delivers  it  with  a  patent  defect 
which  may  render  it  worthless,  if  the  purchaser  has  had 
an  opportunity  of  inspecting  it,  but  has  neglected  to  do 
so,  the  numufactiu-er  is  not  guilty  of  fraud  in  not  pointing 
out  the  defect  ('/). 

In  an  action  of  deceit  the  plaintiff  nuist  i)rove  actual  llequNii.M  to 
fraud.      Fraud  is  proved  when  it  is  shown  that  a  false  •'!"  "'^tioii  foi- 
representation   has   been   nnide   knowingly,   or   without  lation'.' '"'* " 
belief  in  its  truth,  or  recklessly,  without  caring  whether 
it  be  true  or  false  (/<). 

A  false  statement,  made  tlu'ough  carelessness  and 
without  reasonable  ground  for  believing  it  to  be  true, 
may  be  evidence  of  fraud,  but  does  not  amoiuit  neces- 
sarily to  fraud.  Such  a  statement,  if  made  in  the  honest 
belief  that  it  is  true,  is  not  fraudulent,  and  does  not  remler 
the  person  nniking  it  liable  to  an  action  of  deceit  (/). 

But  to  support  an  action  ex  contractu,  for  a  breaiii  of  Oi  on  i.ioacli 
warranty,  it  is  not  necessary  to  i)rove  that  the  repn-sen-  "'  "inianty. 
tation  was  false  to  the  knowledge  of  the  seller.  It  is 
sufficient  that  it  was  false  in  fact.  For  where  a  warranty 
is  given,  by  which  the  party  undertakes  that  the  article 
sold  shall,  in  point  of  fact,  be  such  as  is  described,  no 
(luestion  can  be  raised  upon  the  scienter,  upon  the  fraud 
or  wilful  misrepresentation  (/r). 

If  a  i)urchaser,  choosing  to  judge  for  himself,  does  not 
avail  himself  of  the  knowledge  or  means  of  knowledge 
open  to  liim  or  to  his  agent,  he  cannot  be  allowed  to 
say  he  was  deceived  by  the  seller's  representations, 
tlie  rule  being  caveat  emptor,  axiHi  the  knowledge  of  his 
agent  being  as  binduig  on  him  as  his  own  knowledge  (I). 


fiiiiit'ir. 


(f)  See  fhit.  Contr.  14th  Ed. 
*>75  ;  iS/irricxhiiry  v.  Jllomit,  2 
.Scott,  X.  U.  588  ;  ."S  11.  U.  410. 

{g)  lIorKfall  v.  Thonui*,  \  H.  k. 

f.  I'O;  Smith  V.  lIucihcK.  L.  U.,  r, 

g.  15.  597  ;  40  L.  J.,  Q.  B.  221  ;  25 
L.  T.  :i2D. 

(/()  Den-y  v.  Peek,  15  App.  Cas. 

O. 


:«7;  58  L.  ,1.,  Ch.  SiU  ;  CI  L.  T, 
2ti5  :  :S.S  \V.  K.  AA. 

(i)  IhUl. 

(Ji)  Alfiniuil  V.  Small,  0  ('.  i;  F. 
444.445  ;  i'j  U.  11.  115. 

(Z)  Alt  wood  V.  Small^  ij  ( '.  i:  V. 
23211  4'JK.  It.  115. 
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Thus  then  there  are  cases  of  two  sorts,  in  which, 
though  a  man  is  deceived,  he  can  maintain  no  action. 
The  first  class  of  cases  is  where  the  affirmation  is  that 
the  thing  sold  has  not  a  defect  which  is  a  risible  one ; 
there  the  imposition  and  the  fraudulent  intent  are 
admitted,  but  there  is  no  tort.  The  second  kind  of  cases 
is  where  the  affirmation  is  (what  is  called  in  some  of  the 
books)  a  nude  assertion  ;  such  as  the  party  deceived  may 
exercise  his  own  judgment  upon.  For  where  it  is  a 
mere  matter  of  opinion,  he  ouglit  to  make  inquiries  into 
the  truth  of  the  assertion,  and  it  becomes  his  own  fault 
from  larhes  if  he  is  deceived  (»()• 

Assertions  of  this  sort  are  what  is  called  "dealing 
talk,"  such  as  is  used  more  or  less  by  shopkeepers  and 
dealers  of  every  description.  For  instance,  a  hnrsedealer 
tells  his  customer  that  a  horse  worth  40/.  is  "  worth  a 
hundiJil  guineas,"  or  that  a  bad,  clumsy  goer  has  "  fine 
action,"  or  is  a  "  clever  little  horse."  And  a  person  who 
allows  himself  to  be  imposed  upon  by  such  assert'-.ns  has 
no  remedy  against  the  vendor.  Tims  it  appear  n  the 
following'  case  that  J.  S.,  wlio  had  a  term  for  years, 
affirmed  to  J.  D.  that  the  term  was  worth  150/.  to  be 
sold,  upon  which  J.  D.  gave  150/.  and  afterwards  could 
not  get  more  than  100/.  for  it,  and  then  brought  his 
action.  It  was  alleged  that  this  matter  did  not  prove 
any  fraud,  for  it  was  only  a  naked  assertion  that  the  term 
was  worth  so  much,  and  it  was  the  plaintiff's  follj'  t«) 
give  credit  to  such  assertion.  But  if  the  defendant  had 
warranted  the  term  to  be  of  such  a  value  to  be  sold,  and 
upon  that  the  plaintiff  had  bought  it,  it  would  then  have 
been  otherwise  (ii). 

The  Court  will  not  set  aside  a  deed  on  the  ground  ot 
previous  or  collateral  fraud,  unless  the  party  is  deceived 
with  regard  to  the  execution  of  the  deed  itself,  for  the 
representation  must  be  as  to  matters  material,  and  not 
collateral  only,  to  the  contract  (o). 

If  the  folly  of  a  contract  be  extremely  gross,  the  circum- 
stance will  tend,  if  there  be  other  facts  in  corroboration, 
to  establish  a  case  for  relief  on  the  ground  oi  fraud ;  but 


(m)  1  Rol.  Abr.  101  ;  Yelv.  20  ; 
1  Sid.  14r> ;  C'ro.  Jac.  380  ;  Jiuilci/ 
V.  Mfirell,  3  Hulst.  l»ri  ;  and  per 
Urose.  J.,  Pii-'<l''!/  v.  Fii'tiiiun,  3 
T.  R.  54  ;  1  R.  R.  634. 

(«)  Hurreij  v.  Young,  Yelv.  20  ; 
cited  per  Grose,  3.,Padey  v.  Free- 


man, 3  T.  R.  55  ;  1  R.  R.  634. 

(<0  Ftnt  V.  Hill,  23  L.  J.,  C.  V. 
185  ;  Cunham  v.  Hurry,  24  L.  .1., 
0.  P.  10<).  See,  too,  per  I'lackhurn. 
J.,  1{.  V.  Saddlers  Co.,  32  L.  J  . 
Q.  B.  337,  343. 


FHAUDULENT  COXTUACTS. 


103 


mere  folly  and  weakness,  or  want  of  judgment,  will  not 
defeat  a  contract,  even  in  equity  (p). 

But  a  vendor  is  unquestionably  liable  to  an  action  of  ItLprostnta- 
deceit,  if  he  fraudulently  misrepresents  the  quality  of  the  ''""  known  to 
thing  sold  to  be  other  than  it  is  in  some  particulars,  ''•-' """^"^• 
which  the  buyer  had  not  equal  means  with  himself  of 
knowing  {q)  ;  and  the  mere  possession  of  the  means  of 
knowledge  by  the  vendee  does  not  necessarily,  under  all 
circumstances,  oust  the  vendor's  liability  for  a  false  and 
fraudulent  i'eprecentation(r). 

Jertain  misrepresentations  about  a  horse  on  sale  at  a  Made  i)efoio 
repository  were  made  by  the  defendant  to  the  plaintiff,  "  "^^"^  '>' 
about  four  o'clock  in  the  afternoon.     On  the  morning  of  ""'^"""• 
the  next  day  the  defendant  accompanied  the  pltiiutiff  to 
the  auction  yard,  and  pointed   out  the   horse,  saying, 
"  That  is  tlie  horse."     On  his  being  put  up  to  auction 
the  plaintiff  bought  him,  and  he  turnec^  out  to  be  un- 
serviceable.   It  was  held  that  the  plaintiff  was  entitled  to 
recover  damages  from  the  defendant,  as  the  jury  were 
satisfied  that  the  defendant  knew  of  the  falseness  of  the 
representations,  and  that  the  fact  of  the  sale  hiiving  been 
made  by  an  auctioneer  made  no  difference  (s). 

Where  the  purchaser  and   his  friend  were  the   only  Mado  in  m 
bidders  at  an  auction,  the  rest  of  the  company  being  'ji'l'i'i  at  an 
deterred  from  bidding  by  the  purchaser  stating  to  them  ""'-•""• 
that  he  had  a  claim  against,  and  had  been  ill-used  bv, 
the  late  owner  of  the  article,  it  was  held  that  such  pur- 
chaser did  not  acquire  any  property  against  the  vendor 
under  suih  sale  ((). 

It  signifies  nothing  whether  a  man  rep: '-rents  a  thing  i!>presenta- 
to  be  different  from  what  he  knoivs  it  ti.  be,  or  whether  {.'""^'""^ 
he  makes  a  representation  which  he  does  not  know  at  tniu 
the  time  to  be  true  or  false,  if  in  point  of  fact  it  turns  out 
to  be  false  (u) ;    because   there   may  undoubtedly    be   ii 
fraudulent  representation,  if  made  dishonestly,   o*  that 
which  the  party  does  not  know  to  be  untrue,  if  he  does 
not  know  it  to  be  true,  or  at  least  has  not  good  grounds 
for  believinr/  it  to  be  true  {x). 


(/')  MihtPs  V.  C'uwlei/,  8  Price, 
620;  Pivhble  v.  Boy  hurst,  1 
Swaiist.  329. 

('/)  I'er  I,ord  Ellenborough,  C.J., 
\tnio)i  V.  Keys,  12  East,  637  ;  11 
11.  R.  4l»i». 

('•)  Ferrier  v.  Peacock,  2  F.  4:  F. 
717. 
(*)  Bardell  v.  Spinki,  2  C.  &  K. 


64t').  But  see  IIoph'M  v.  Tan- 
qiieray,  23  L.  J.,  C.  1'.  162,  ante, 
p.  14i». 

(0  Fuller  V.  Almihams,  i  M.  k 
Bine,  lit!;  23  R.  R.  626. 

(«)  Per  Lord  Mansfield,  CI., 
Schneider  v.  Heath,  3  Camp.  508  : 
14  R.  R.  82.5. 

(jr)  Per    Parke,  B.,    luyloc    v. 
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But  to  render  a  person  liable  to  nn  action  for  false  and 
fraudulent  representations,  it  is  not  enoiifih  to  shew  that 
the  representations  are  false.  If  he  acted  upon  a  ian-  and 
reasonably  well-grounded  belief  that  they  -^Vtl'V  n>av 
,„.t  responsible  for  them,  however  unfounded  tliej  may 

turn  out  to  be  (y).  .   ,       ,       ., 

It  has  been  held  that  even  the  mere  hmdahie  that  the 
other  party  is  labouring  under  i.  Musum  which  mater,- 
ally  affects  the  contract,  when  the  vendor  suffers  bun 
to  be  operated  upon  by  that  delusion,  makes  the  contract 

""''Th'e  "seller,  however,  is  undoubtedly  liable,  where  he 
makes  such  vmreim-sentation  as  induces  the  nijer  to 
forbear  making  those  inquiries,  which  for  his  own 
secm-ity     and    advantage     he     ^vould     otherwise    have 

"'"wh?rea)Tj»-eacnfafio»ismade  .nd  a  fraud  practised 
through  the  medium  of  a  thinl  party,  and  damage  has 
resulted,  the  vendor  is  liable  to  an  action  ;  and  tl  ^^as 
so  held  by  the  Court  of  Common  Pleas  upon  the  fohc-wing 
facts  :-It  appeared  that  the  defendant,  who  was  about  to 
sel  a  public!l.ouse,  falsely  represented  tu  B.,  who  had 
acrreed  to  purchase  it,  that  the  receipts  were  worth  180/. 
a^ month  'and  B..  to  the  knowledge  o  tl-  f --^^^^^^^ 
had  communicated  the  representation  to  the  PJ  ""Jit^ 
.ho  in  consequence  became  the  purchaser  of  it,  ant 
afterwards  found  that  the  receipts  had  not  been  worth 

'%VherJa //a«?  party  makes  a  fraudulent  ^presentation 
with  regard  to  an  article  about  to  be  sold,  he  is  liable  to 
purchaser.  Thus  where  the  plaintiff  was  about  pur- 
.has  ng  a  horse  from  a  party  who  wanar.twl  bin.  sound 
ad  who,  for  the  corroboration  of  his  statnnent,  refei-red 
him  to  the  defendant,  wh .  warranted  the  horse  sound  m 
the  wind:  Alderson,  B.,  said,  "  the  merits  are,  whethei 
or  not  the  defendant  made  a  fraudulent  representation 
I  is  proved  that  he  did.     He  comes  here  to  deiend  himself 


J,/,^,/(,  U  M.  &  W.  413:  UR.  11. 
r.a.-.  :  and  per  Lor.l  fairns  in  Jterse 
Jtirer  Sihrr  Mining  <}'■'''■  ^>" 'J '< 
L  R.,4H.L.«4,(;9:  3i)L.J.,Ch.8»a. 

(//)  Slireimhury  v.  Blount,  2 
Scott.  N.  K.  .-.88  ;  5.S  R.  R.  44(-. 

(Z-)  mi  V.  Gruy,  1  Stark. 
N.1'.C.434;  18R.K.802. 

(a)  Per  Lord  Ellenborouph.CJ., 
Verru%  v.  A>y#,  12  East,  367  ;  U 


R.  R.  499.  ,         „ 

(i!.)  Pilmore  v.  Uond,  .1  Bing.  >. 
r.  it7;  50  R.  U.  f.22.  See  also 
Swift  V.  Winterbottom,  L.  K..  8 
y.  ft.  244,  2.5?. ;  42  L.  J.,Q.B.in  ; 
(;.-:fi  Y  J'^cfli !'>'>/,  L.  R-.  y  Q-  "• 
301  •'  43  L.  J..  Q.  B.  56— Kx.  Ch. ; 
Richardson  v.  Sijlvegter,  L.  R.,  J 
Q.  B.  i    ;43L.J.,Q.  B.  1. 
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from  the  charge  of  having  made  a  fraudulent  repre- 
sentation on  the  occasion  of  the  sale."  The  jury  found 
a  verdict  for  the  plaintiff  (c). 

An  action,  however,  does  not  lie  for  a  false  represcnta' 
tioii,  whereby  a  party  being  induced  to  purchase  the 
subject-matte''  of  the  representation  even  from  a  third 
party,  has  sustained  damage,  if  the  representation  appear 
to  have  been  made  bont'i  Jide  under  a  ri'asonable  and  well- 
grounded  belief  that  the  same  was  true,  as  the  rule 
caveat  emptor  applies  (d). 

A  person  should  be  careful  how  he  gives  credit  to  any 
statement  made  by  a  third  party  as  to  tiie  character  and 
ability  of  the  person  with  whom  he  is  about  to  deal ;  be- 
cause under  9  Geo.  4,  c.  14,  :^.  6,  "  no  action  lies  to 
charge  a  person  upon  or  by  reason  of  any  representation 
or  assurance  made  or  given  relating  to  the  character, 
conduct,  ability,  trade,  or  dealings  of  any  other  person, 
to  the  intent  that  such  other  person  may  obtain  credit, 
money  or  goods  [therejupon,  unless  such  representation, 
Sec.  be  mnde  in  ivntinff,  signed  by  the  party  to  be  charged 
therewith."  The  signature  of  an  agent  will  not  satisfy 
this  section  (e).  A.id  one  partner  signing  in  the  mime  of 
and  by  the  express  authority  of  his  firm  will  make  himself 
only  liable  (/). 

it  is  now  well  settled  that  if  goods  are  sold  expressly 
'*  with  all  faults,"  the  seller  is  not  bound  to  disclose 
latent  detects,  and  is  therefore  not  liable  to  an  action  in 
respect  of  them,  although  he  was  aware  of  them  at  the 
time  of  sale,  unless  there  be  an  express  warranty  against 
Some  particular  defect,  or  unless  some  artifice  or  fraud 
was  practised  to  prevent  the  vendee  from  discerning  such 
defects ;  therefore,  in  effecting  such  a  sale  of  a  horse,  it 
is  best  for  t'.e  seller  to  say  nothing,  and  let  the  purcliaser 
insi)ect  the  horse,  and  so  judge  for  himself. 

So  far  as  the  description  goes,  there  is  an  express 
warranty  against  any  particular  defect,  which  is  exclude<l 
by  that  description.  Accordingly,  where  ai.  advertise- 
ment for  the  sale  of  a  ship  described  lier  as  a  "  copper- 
fastened  vessel,"  adding  that  the  vesse.    .as  to  be  taken 


A  hovi'ijidt 
rtprcsetitft- 
tion. 


Hopreseiita- 
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((')  M(i»h  V.  Deiixliam,  \  M.  & 
Rob.  442. 

((/)  iSh rrirxhii nj  v.  Hloiiiit,  2  M. 
i  (i.  47.",:  2  ^ciilt,  X.  K,  .■.««; 
58  K.  R.  446  ;  Haiiciiift  v.  .  it'amj, 
2  E.ast,  !)2  :  6  R.  R.  3H0  :  Oimrod 
V.  llxth.  14  M.  &  W.  OC. 


Unless  there 
be  an  express 
warranty. 


(f)  Siuit't  V.  Ji  irxhiinj.  I,.  R.,  '.• 
Q.  15.  *il-  Kx.  Oil..  lev'eisinL'iS'.  i  . 
null  iiiim  .'^'Ciff  V.  Wiiiterliottvii, 
L.  1;..  nQ.  ii."  241. 

(/■)    \\"diKnii»\.  Maaon,  2S  L.  1. 
2S2;  21  W,  R.3«G. 
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"  with  all  faults,  without  any  allowance  for  any  defects 
whatsoever  "  ;  and  it  appeared  that  she  was  only  partially 
copper-fastened  ;  it  was  held  that  the  vendor  was  liable 
on  the  ground  that  she  was  wairanted  to   be   copper- 
fastened,  and  that,  "with  all  faults"  applies  to  such 
faults  only  as  a   copper-fastened   vessel  may   have  (</). 
Rut  where  a  vessel  wliich  was  described  as  "  teak-built  " 
was  sold,  "  to  be  taken  with  all  faults,"  "  with  any  allow- 
ance for  any  defect  or  en-or  whatsoever,"  and  it  turned 
out  that  she  was  not  "teak-built,"  it  was  held  that  this 
was  a  misdescription  of  the  vessel,  which  came  within 
the  term  "  error,"  and  that  the  vendor  was  not  liable  as 
for  a  breach  of  warranty  (h). 

At  one  time  Lord  Kenyon  held  that  a  seller  waa  hoiind 
to  disclose  to  the  buyer  all  latent  defects  known  to  him, 
and  that  huying  " with  all  faults"  without  a  warranty 
must  be  understood  to  relate  only  to  those  faults  which 
the  buyer  could  hare  discovered,  or  with  which  the  seller 
was  unacquainted  («)• 

However,  Lord  Ellenborough  overruled  this  decision, 
and  said,  "I  cannot  subscribe  to  the  doctrine  of  that 
case,  although  I  feel  the  greatest  respect  for  the  judge  by 
whom  it  was  decided.     Where  an  article  is  sold  '  iiith  all 
faults,'  I  think  it  is  quite  immaterial  how  mai.y  belonged 
"to  it  within  the  knowledge  of  the  seller,  unless  he  used 
some  artifice  to  disguise  them,  and  to  prevent  their  being 
discovered  by  the  purchaser.     The  very  object  of  intro- 
ducing such  stipulations  is  to  put  the  purchaser  on  his 
guard,  and  to  throw  upon  him  the  burden  of  examining 
all  faults,  both  secret  and  apparent.     I  may  be  possessed 
of  a  horse  I  know  to  have  many  faults,  and  I  wish  to  get 
rid  of  him  for  whatever  sum  be  will  fetch.     I  desire  my 
servant  to  dispose  of  him,  and  instead  of  giving  a  war- 
ranty of  soundness,  to  sell  him  '  with  all  faults.'    Having 
thus  laboriously  freed  myself  from  responsibility,  am  I 
to  be  liable,  if  it  be  afterwards  discovered  that  the  horse 
was   unsound?    Why   did    not   the   purchaser   examine 
him  in  the  market,  when  exposed  to  sale  ?     By  acceding 
to  buy  the  horse  '  icith  all  faults,'  he  takes  upon  himself 
the  risk  of  latent  or  secret  faults,  and  calculates  accord- 
ingly the  price  which  he  gives.     It  would  be  most  in- 
convenient and  unjust,  if  men  could  not,  by  using  the 


{</)  Sfieji/ifrd  V.   Kaiii,  '>  B.   k       82  R.  It.  875. 
AW.  240  ;  24  R.  R.  344.  (')  Mellish 

(/()  Taylor  v.  HiiIUk,  .".  Kx.  779 ;       Cas.  1  !.■). 


V.    Muttenje,    Peak. 
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strongest  terms  which  language  aflfords,  obviate  disputes 
concerning  the  quality  of  the  goods  which  they  sell.  In 
a  contract  such  as  this,  I  think  there  is  no  fraud,  unless 
the  seller  by  jwsitire  means  renders  '  it  impossible  for  the 
purchaser  to  detect  latent  faults '  "  (k). 

Therefore,  the  meaning  of  a  horse  being  sold  "  with 
all  hia  faults  "  is,  that  the  purchaser  shall  make  use  of 
his  eyes  and  untlerstanding  to  discover  what  faults  there 
are ;  and  the  seller  is  not  answerable  for  tlieui  if  he 
does  not  make  use  of  any  fraud  or  practice  to  conceal 
them  (I). 

But  it  would  appear  from  a  case  cited  by  Gibbs,  J., 
in  Pickering  v.  Dowson  {m),  that  where  a  horse  has  been 
sold  "  uith  all  his  faults,"  and  artificial  means  liave  been 
used  to  conceal  some  defect,  the  vendor  would  be  liable 
to  the  purchaser  for  such  conduct. 

For  instance,  the  practice  of  plugr/infi,  dr.,  or  perhaps  riugsing,  ice. 
the  artificially  filling  up  a  sandcrack  (h)  or  thrush  (o) 
(such  devices  being,  without  doiibt,  used  to  deceive  the 
purchaser),  would  each  be  a  sufficient  ground  for  an  action 
tor  deceit ;  because  a  man  may  act  ii  lie  or  jrauilnlent 
representation  without  speaking  a  word,  and  the  injury 
under  such  circumstances  wouUl  be  damage  as  the  result 
oi  a  fraudulent  representation  coupled  with  dealing.  Thus 
wlien  a  ship  was  sold  '*  with  all  her  faults,"  but  means 
Imd  been  taken  fraudulently  to  conceal  some  defects  in 
her  bottom,  the  vendor  was  held  liable  (p). 

But  wliere  animals  are  sold  "  with  all  faults,"  it  makes  Jl.  re  ex- 
no  difference  whether  the  sale  takes  place  in  a  public  l^;',;"|,';  J'^i^ji^ 
market  or  privately,  provided  that  there  is  no  fraudulent  ^;,.„ke,',„n 
representation,    or   concealment   of  defect.      The   niere  evilonco 
exposure  for  sale  of  animals  in  a  public  market  is  not  o£  f™"''- 
evidence  of  fraudulent  representation.     Thus,  in   Ward 
V.  H(>bbs  iq)  the  defendant   sent   for  sale,  to   a   public 
market,  pigs  which  he  knew  to  be  infected  with  a  con- 
tii„:  as  disease;  they  were  exposed  for  sale  subject  to 
conditions  that  the  buyer  must  take  them  with  all  faults, 
no  warranty  would  be  given  and  no  compensation  would 
be  made  in  respect  of  any  fault.     No  verbal  representation 


(Ji)  JliK/Miole  V.  \y<iltfi:i,  3 
Camp,  l.'iii ;  IS  K.  U.  77S. 

(I)  I'icheri III)  V.  Dmcxon,  4 
Tiuiiil.  7S4  ;  :iy  It.  r..  (j.JO,  ('..".;. 

(_»()  i  Tiiuut.  '^j. 

(ii)  Saudoiack.  ante,  p.  105. 

(ii)  Thiusli,  ante,  p.  112. 


(/*)  Sehwid,-r  v.  7/.v(^//.  iK'amp. 
MS;  14  K.  n.  825:  an.l  .A'"''."  v. 
Ji,-ight,Z  M.  i:  i'.i:.-.  ;  30  H.  it. 
72S. 

(«)  Wiinl  V.  Iliihhs.  4  \\i\i.  <'as. 
13  ;  4.H  L.  .1.,  Q.  Ii.  ii\.  ;  40  L.  T. 
73:  L'7  \V.  W.  114. 
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was  made  by  or  on  belialf  of  ^he  defendant  aa  to  the 
condition  of  the  pigs.  The  ni  vntiff,  having  bought  the 
pigs,  put  them  with  other  pigs,  wliich  became  infected  ; 
some  of  the  pigs  bought  irom  the  defendn*-*  ind  also 
some  of  those  with  which  they  Avere  put.  tlie  con- 

tagious disease.     The   plaintiff  having  tu  I'ect.  ver 

damages  for  the  loss  which  he  Imd  sustained ;  it  was  held 
that,  although  the  defendant  n)ight  have  bee.,  guilty  of 
an  offence  against  the  repealed  Contagious  Disease!^ 
(Animals)  Act,  1869,  he  was  not  liable  to  the  plaintiff,  as 
his  conduct  in  exposing  the  jugs  for  sale  in  the  market 
did  not  amount  to  a  representation  that  tiiey  were  free 
from  the  disease.  But  if  the  defendant's  statement  had 
been  followed  by  a  declaration  that  he  believed  the 
animals  to  be  free  from  disease,  he  would  undoubtedl}' 
have  been  liable  to  an  action  for  deceit  (r). 

Fraud  does  not  make  a  contract  void,  but  only  void- 
able, at  the  election  of  the  party  defrauded,  who  has  the 
option  of  acquiescing  in  it,  or  of  avoiding  it  («).  But 
until  the  party  defrauded  disaffirms  the  contract  it  remains 
good  (f). 

If  u  party  be  induced  to  purchase  an  article  by 
fraudulent  representations  of  the  seller  respecting  it,  he 
may  treat  it  as  a  good  contract,  or  the  moment  he 
chooses  to  declare  it  void,  he  may  recover  the  price  from 
the  seller  (h). 

If,  when  it  is  avoided,  nothing  has  occurred  to  alter 
the  position  of  affairs,  the  rights  and  remedies  of  the 
parties  are  the  same  as  if  it  had  been  void  from  the 
beginning ;  but  if  any  alteration  has  taken  place,  their 
rights  and  remedies  are  subject  to  the  effect  of  that 
alteration  (.»). 

But  if  after  discovering  the  fraud  the  buyer  continue 
to  deal  with  the  article  as  his  own,  he  cannot  recover 
back  the  money  from  the  seller  (?/).  And  the  right  to 
repudiate  the  contract  is  not  afterwards  revived  by  the 
discovery  of  another  incident  in  the  fraud  (y). 


(>•)  Ward  V.  Ilohbn,  i  App.  C'as. 
at  p.  21.  per  Lord  Cairns.  L.C. 

(f)  Munuiy  v.  Mann,  2  E.\..")41  ; 
70  K.  K.  (!Ni  ;  I'rt/ii/iiirt  v.  J/av 
lihei-xoti.  'A  App.  ('as.  831. 

(/',  JJinci'K  V.  Jlunieim.  L.  l!.,  10 
C.  V.  ItiC;  44  L.  J.,  C.  V.  r.»4  ; 
Clmiijh  V.  Londiin  and  North 
Western  Jiail.  Co.,  L.  It.,  7  Ex.  20, 


34:  41   L.  J.,  E.X.   17;  25  L.  T. 

7US. 

(«)  Miifiinj  V.  Mni/1.2  Ex. ."41  ; 
7(1  15.  1{.  (i8(i. 

(./•)  See  Hiuom's  Maxims.  Itlicij. 
2U3  ;  ami  pel  Ulackljurn.  .)..  L'.  v. 
l<addlei»  Co.,  32  L.  J.,  g.  U.  343. 

(ll)  Ctiiiijilirll  V.  Flemiiiij,  1  A. 
&  E.  40  ;  53  It.  II.  Ili4. 
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A  sale  of  Roods  effected  by  tlie  fraud  of  the  buyer  in 
not  absolutely  void,  but  the  seller  may  elect  to  treat  it  as 
a  viilid  transaction  {z),  or  has  a  right  to  treat  tiie  contract 
ns  a  nullity,  and  recover  the  value  of  the  goods  m  an 
action  of  trorcr  (a).  .,  ,    ,         ,      , 

If  he  does  not  treat  the  sale  as  void  before  tlie  buver 
has  resold  the  goods  to  an  innocent  vendee  {:),  or  pledged 
them  for  a  honujidc  advance  {h),  the  property  will  pass  to 

the  vendee. 

But  the  property  will  not  pass  to  an  innocent  vendee, 
unless  the  relation  of  vendor  and  vendee  existed  between 
the  original  owner  of  the  goods,  and  the  person  who  has 
fraudulently  obtained  them ;  for,  if  there  be  not  n  sale 
hetweeii  these  parties  there  is  no  contract,  which  the  owner 
can  eitlier  affirm  or  disaffirm  (c) .  '"''uis  where  A.,  who  had 
formerly  been  B.'s  agent,  and  had  been  known  to  the 
plaintiff  as  such,  after  his  agency  ceased,  o'.tained  goods 
from  the  plaintiff  in  tJie  name  of  B.,  which  he  handed 
over  to  the  defendant,  an  auctioneer,  by  whom  they  were 
sold  :  it  was  held  that  the  plaintiff  might  maintain 
truvn-  agiiiust  the  defendant,  for  there  was  never  any  sale 
to  A.,  or  any  contract  between  him  and  the  plaintiff  {d). 

All  contracts  of  purchase  made  with  the  fraudulent 
intent  to  cheat  the  seller,  and  dispose  of  the  goods  at  a 
swiiuiliiig  price,  to  raise  money,  are  held  void  (c). 

It  would  appear  that  where  the  buyer  purchases  goods 
with  the  preconceived  design  of  not  paying  for  them,  such 
sale  does  not  pass  the  property  therein  (/).  Thus  where 
some  sheep  had  been  bought  under  such  circumstances, 
Abbott,  C.J.,  held  that  if  the  buyer  contracted  for,  and 
obtained  possession  of,  the  sheep  in  question,  with  a  pr- 
conrcifcil  design  of  not  paying  for  them,  that  would  be 
such  a  fraud  as  would  vitiate  the  sale  and  prevent  the 
property  from  passing  to  him  (7). 

Whether  the  buyer  has  obtained  possession  of  the  goods 
with  such  a  preconceived  design  is  a  question  for  the 
juryO/). 

(.-)    Mlu/rw  (uiiileii,  20  L.  J.,       Kx.  :«2 


Where  frtiiwl 
U  |iriifti«o<l 
u|)on  thu 
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C.  !'.  ICd. 

(a)  Fi  viiiinon  v.  Carrhiyfoii,  It  I?, 
ic  C.  ")•.»  :  'a  (.'.  i:  1'.  4.')7  ;  loud  v. 

o'lrr,,.  \:,  yi.k  \y.  2i(i,  221. 

(//)  Ki iitjuford   V.  Mrrry,  11  Ex. 

((•)  Kiiii/i't'iiril  V.  Mvrry,  2(>  L.  J., 
Kx.  x-A. 

{(I)  Hiijguini  V.  Jiaitoii,  2G  L.  J. 


((■)   (iihMii  V.  Carriithem,  >>  M.A: 

\y.  .^4ti. 

(f)  See  Irviny  v.  .Vntlt'y,  7 
Biiiff.  ."i.')!  ;  LimkI  v.  (iireii.  \'>  M. 
ic  ^y.  221  ;  71  R.  U.  •127  ;  J-'ei-yuxon 
V.  Cirri in/foH.  !•  15.  «:  »'.  .".it. 

((?)  Jiiirl  <>/  Uri»t<'l  V.  Wihiiiiire, 
1  li.  Ac  C.  .»21  ;  25  R.  K.  488. 
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FRAUDITLENT  CONTRACTS. 

The  resale  of  the  goods  at  reduced  prices  iminodiiitely 
after  the  buj'er  has  obtained  possession  of  tliem  is  evidence 
that  such  prior  transaction  is  fraudulent  (/i). 

A  document  which  pur]>orts  to  be  an  agreement,  and 
is  valid  upon  the  face  of  it,  but  which  is  tendered  in  evi- 
dence to  show  the  transaction  with  which  it  is  connected 
to  be  a  fraud,  is  admissible  in  evidence,  although 
unstan))H>d  (i). 

If  a  buyer,  under  terms  to  pay  for  goods  on  d«'livcry, 
obtains  possession  of  them  by  giving  a  cheque,  which  is 
afterwards  dishonoured,  he  gains  no  property  in  the  goods, 
if,  at  the  time  of  giving  the  cheque,  he  had  no  leaHomihlf 
(jronnd  to  expect  that  it  would  be  paid  (k). 

The  contract  of  an  infant,  however  fair  and  conducive  to 
his  interests  it  may  be,  is  not  binding  on  him,  unless  it  be 
for  necessaries.  By  the  common  law,  however,  the  con- 
tracts of  an  infant,  other  than  for  necessaries,  were  for  the 
most  part  only  voidable.  But  now,  by  the  37  k  38  Vict, 
c.  62,  8.  1,  all  contracts,  whether  by  specialty  or  by  simple 
contract,  enteretl  into  by  infants  for  the  repayment  of  m<mey 
lent  or  to  be  lent,  or  for  goods  supplied  or  to  be  supplied 
(other  than  contracts  for  necessaries),  and  all  accounts 
stated  with  infants,  are  made  absolutely  void ;  provided 
always  that  the  above  enactment  "  shall  not  invulidnte 
any  contract  into  which  an  infant  may,  by  any  existing 
or  future  statute,  or  by  the  rules  of  common  law  or 
equity,  enter,  except  such  as  are  now  by  law  voidable." 
And  it  was  no  answer  at  law  to  a  plea  of  iufuncy, 
that  the  defendant,  at  the  time  of  entering  into  the 
contract,  fraudulently  represented  himself  to  be  of  full 
age  if). 

At  common  law  a  husband  was  not  liable  for  any  fraud 
ui  the  wife,  which  was  directly  connected  with  and 
dependent  upon  a  contract,  any  contract  made  by  a 
married  woman  being  altogether  void.  But  a  uinrried 
woman  was  **  undoubtedly  responsible  for  all  torts  com- 
mitted by  her  on  any  person,  as  for  any  other  personal 
wrongs"  (;«)•      And   as    she    can    now    render    herself 


(//)  Frrqii.wn  v,  Ciirrington,  9 
B.  &  C.  5',»  ;  a  C.  A:  1'.  4ri7. 

(/)  lliiliiien  V.  Sexsiiiifh.  7  Ex. 
m-Z  ;  86  R.  It.  t-HH :  /^v^  v. 
(iunqiert:,  U  Q.  15.  8J4  ;  72  it.  II. 
4:.S. 

(k)  Uaioe  V.  Crour,  R.  &  M. 
414  ;  Jiiirl  of  Urittol  v.  WilKinor': 


1  n.  S:  C.  .-.21  ;  2:.  R.  R.  4SS. 

(/)  John.Min  V.  Pijv,  1  Siil.  2.">S. 

(/«)  Lirerpool  .Idi'I/i/ii  Luiii 
AimocUitioH  V.  Fairhiiriit.  i)  E.x. 
422;  tftJ  R.  11.  7;,\  per  Toilock, 
C.B.  Soe  also  IFriglit  v.  Livnurd, 
3U  L.  J.,  C.  r.  3(J5. 
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responsible  on  her  contracts,  she  is  liable  on  any  tort 
arising  out  of  them  (n). 

Etiuitv  will  cive  relief  where  there  is  no  rensonnblc  whore  n .  .m- 
equality  between  the  •ontracting  parties,  «'..7.,  >n  a  cane  m  .^  ,,,,  ^^^\ 
whirii  the  vendor,  being  an  aged,  illiterate,  weiik-niiiitled  wci»k-nilii.lo.l. 
man,  chough  .lot  a  pernon  absolutely  incai>i'ole  of  niaimg- 
iiig  his  own  .<ffairs,  executed  a  deed  of  conveyance  of  his 
property  for  a  grossly  inadeqiiute  consideration  («). 

^Vhere  a  party,  when  he  entei     into  a  contract,  is  in   nrunkcnne-- 
such  a  state  of  drunkenness  as  not  to  know  what  he  is  j'^  "  ^'"y "'  ' 
doing,  and   particularly   when  it  appears  that  tins  was 
known  to  the  other  pwrty,  he  cannot  be  compelled  to 
perform  the  contract  ( }>). 

If,  however,  a  man  buys  a  horse  when  so  drunk  as  not  *»)o.N  vythy 
to  know  what  he  is  doing"  but  keeps  it  after  he  is  sober,  he  'Mj^J'y  "^  "-" 
cannot  set  up  bib  ''.^unkenness  as  an  answer  to  an  action 
for  the  price  (p). 


(w)  Sec  «.  1,  Kub-s.  (2)  of  tlic 
Mnrrietl  Womeo'*  I'ropcriy  Act, 
18H2. 

(ii)  LoHijmate  v.  Ledger,  tJ  Jur. 


N.  S.  4'<1. 

(y<)  tiiire  V.  OiliMH,  13  M,  4;  >V. 
C2ii ;  07  U.  B.  762. 
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WHKnr  a  horse  has  been  sold  warranted  sound,  which  it 
can  be  clearly  proved  was  unsound  at  the  time  of  sale,  the 
seller  is  liable  to  an  action  on  the  warranty,  without  either 
the  horse  being  returned  or  notice  given  of  the  unsound- 
ness. And  in  a  case  where  there  wag  a  breach  uf 
warranty.  Lord  Loughborough  said,  "  No  length  of  time 
elapsed  after  the  sale  will  alter  the  nature  of  a  contract 
originally  false.  It  is  not  necessary  thit  the  horse  should 
be  returned  to  the  seller,  or  that  notice  should  be 
given  "  (o). 

^Vhere  a  horse  warranted  sound  turns  out  unsound,  the 
seller  is  not  bound  to  take  it  back  again;  nor  can  the 
buyer,  by  reason  of  the  unsoundness,  resist  an  actio.i  for 
the  pric:*  on  the  ground  of  breach  of  warranty,  excei)t 
in  case  of  fraud  or  express  agreement  authorising  the 
return,  or  on  u  mutual  rescission  of  the  contract ;  but  he 
may  give  the  breach  of  warranty  in  evidence  in  reduction 
of  damages  {h). 

And  it  would  appear  that  wher  't  i  ><  tract  is  iiicutorif 
only,  as  where  a  horse  is  ordered  of  a  party,  and  he  con- 
tracts to  supply  one  fit  for  a  certain  purpose,  the  buyer 
may  rescind  the  contract  after  he  has  received  the  horse, 
if  he  does  not  answer  that  purpose,  provided  he  has  not 
kept  it  longer  thun  was  necessary  for  trial,  or  exercised  the 
dominion  of  an  owner  over  it,  as  by  selling  it. 

This  was  decided  in  Street  v.  Blay  (c),  and  as  it  is  a 


(u)  Firlder  v.  Stnrklc,  1  H.  BI. 
17  ;  2  R.  It.  704) ;  ami  see  I'tmlton 
V.  Lvtthiwie, U  B. 4: C. I'»i5  ;  32  It.  It. 
073. 

(b)  According  to  the  law  of 
ScoiIaiKJ,  it  appears  that  there 
would  be  an  absolute  right  to 
return  I'ae  horse  upon  the  dis- 
covery of  the  breach  of  warranty, 
widiiiiit  uny  R|ic'ciliu  slipuiitlinn  ti 
that  effect  :  Cuvntoa  v.  Chiijniiaii, 
L.  It.,  2  H.  L.  (S.  C),  2r)0,  per 
Lord  Chelmsford.    Sec  also  •.  11, 


8ub-8.  (2)  of  the  Sale  of  Goods  Act, 
18y3,  ante,  p.  123. 

((•)  mtreet  v.  Hlny,  2  B.  Jc  Ad. 
450  ;  3H  R.  II.  02t! ;  and  sec  DtiifmiH 
V.  Culliii.  10  C.  B.  ii23;  and 
Olliriiiit  V.  Jiaileij,  5  (J.  B.  2««  ;  ti4 
R.  R.  ."lOl.  The  principles  upon 
which  the  judgment  in  Utrert  v. 
Jtldij  was  grounded  appear  to  be 
fully  couliniieii  by  the  provisions 
of  s.  1 1 ,  sub-s.  ( 1 )  of  t  he  Sale  of  Goods 
Act,  ItfUa,  ante,  p.  122. 
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very  iniporUnt  and  lewlinR  case,  it  will  lie  ftiren  together 
witli  a  conniderable  pi»rtioii  of  the  judgment  <k>livirea  by 
Lord  Teiiterdeii.  The  lactfi  of  the  cftHe  were  thcHo  :  The 
idaintiff,  on  the  2nd  of  Fihruary,  sold  ii  horne  to  the 
defendant  for  48/.  will-  a  warranty  of  HoinidiicHH.  Thed.'- 
fendant  took  the  lujrse,  and  on  the  mune  day  Hold  it  t.»  one 
liaiUy  for  45i.  Baileii,  on  the  followinc  day,  parti'd  with 
it  in  exchange  to  one  Otlxune ;  an<l  (hhortu',  in  two  or 
three  days  arterwardH,  Hold  it  t»)  th»'  defendant  for  UO/. 
No  warranty  appeared  to  have  been  given  on  any  of  the 
three  last  aales ;  the  horse  wnB,  in  fact,  uiiHonnd  at  the 
time  of  the  firnt  naif,  and  on  the  9tl  of  l'',hniar>f  the 
defendant  »«ent  the  horse  back  to  the  plaintiff  »  premises, 
requiring  the  plaintiff  to  receive  him  again  as  he  was 
then  lame  ;  but  the  plaintiff  refused  to  accept  hini.  The 
41ue»tion  for  consideration  was,  whether  the  (defendant, 
under  these  circumstances,  had  a  riijht  to  return  the  horse, 
and  thereby  exonerate  himself  from  the  payment  of  the 

whole  price.  ,       .     ,       .  , 

After  taking  time  to  consider,  Lord  Tenterden,  ni  de-  .Iu.l^'m..>nt  ..f 
iivering  the  judgment  of  the  Court  said.  "  It  is  not  neces-  •^^;,V:'','.,;;,,, 
sary  to  decide  whether  in  any  case  the  purchaser  ot  a 
HiKcific  chattel,  who,  having  had  an  opportunity  of  exercising 
his  judgment  upon  it,  has  bought  it  with  a  warranty 
that  it  is  of  any  particular  quality  or  description,  and 
actually  accepted  and  received  it  into  his  possession,  can 
afterwards,  upon  discovering  that  the  warranty  has  not 
been  complied  with,  of  his  own  will  only,  without  the  con- 
currence of  the  other  contractiuf;  party,  return  the  chattel 
to  the  vendor  and  exontrate  hii'iself  from  tiie  payment  of 
the  price,  on  the  ground  that  he  has  never  received  that 
article  which  he  stipulated  to  purchase."  ,   ,     ,  c-, , 

"There  is  indeed  authority  f.)r  that  position.  Lord  ,^';'.  ^j';" '' 
Eldon,  in  the  case  of  Curtis  v.  Hannaii  id),  is  reported  to  ^.|jg^,„, 
liave  said,  that  he  took  it  to  be  clear  law,  that  if  a  person 
purchases  a  horse  which  is  warranted  sound,  and  it  after- 
wards turns  out  that  the  horse  was  unsound  at  the  time 
of  the  warranty,  the  buyer  might,  if  he  pleased,  keep  the 
horse  and  bring  an  action  on  the  warranty,  in  which  he 
would  have  a  right  to  recover  the  difference  between  the 
value  of  a  sound  horse  and  one  with  such  defects  as 
existed  at  the  time  of  the  warranty ;  or  he  might  return 
the  horse  aiidbring  an  action  to  recover  the  full  vioney  paid; 

((/)  IkiHit  V.  llannay,  3  Esp.  83. 
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but  in  the  latter  case  the  seller  had  a  right  to  expect  that 
the  horse  should  be  returned  in  the  same  state  as  he  was 
in  when  sold,  and  not  by  any  means  diminished  in  value. 
And  Lord  Eldon  proceeds  to  saj-,  that  if  it  were  in  a  worse 
state  than  it  would  have  been  in,  if  returned  immediately 
after  the  discovery,  the  purchaser  would  have  no  defence 
to  an  action  for  the  price  of  the  article."     "  It  is  to  be 
implied  (says  Lord  Tenterden)  that  he  would  have   a 
defence  in  case  it  were  returned  in  the  same  state,  and  in 
a  reasonable  time  after  the  discovery.     This  dictum  has 
been  adopted  in  Mr.  Starkie's  excellent  work  on  the  Law 
of  Evidence  (e),  and  it  is  there  said  that  a  vendee  may  in 
such  a  case  rescind  the  contract  altogether  by  returning  the 
article,  and  refuse  to  pay  the  jirice  or  recover  itback  if  paid." 
"  It  is,  however,  extremely  difficult,  indeed  impossible, 
to  reconcile  this  doctrine  with  those  cases  in  which  it  has 
been  held  that  where  the  property  in  the  specific  chattel 
has  passed  to  the  vendee,  and  the  price  has  been  paid,  he 
has  no  right,  upon  the  breach  of  the  warranty,  to  return 
the  article  and  revest  the  property  in  the  vendor,  and 
recover  the  price  as  money  paid  on"  a  consideration  which 
has  failed,  but  must  sue  upon  the  warranty,  unless  there 
has  been  a  condition  in  the  contract  authorizing  the  return, 
or  the  vendor  has  received   back  the   chattel   and   has 
thereby  consented  to  rescind  the  contract,  or  has  been 
guilty  of  a  fraud  wliich  destroys  the  contract  altogether. 
In   Weston  v.  Doicnesif),  Towers  v.  Barrett  di),  Payne 
v.  Whale  (h),  Power  v.  Wells  (i),  and  Emanuel  v.  Dane  (k), 
the  same  doctrine  was   applied  to  an  exchange  with  a 
warranty  as  to  a  sale,  and  the  vendee  held  not  to  be 
entitled  to  sue  in  trorer  for  the  chattel  delivered  by  way  of 
barter  for  another  received.     If  these  cases  are  rightly 
decided,  and  we  think  they  are,  and  they  certainly  have 
been  always  acted  upon,  it  is  clear  that  the  purchaser 
cannot  by  his  own  act  alone,  unless  in  the  excepted  cases 
above  mentioned,  revest  the  property  in  the  seller,  and 
recover  the  price  when  paid,  on  the  ground  of  the  total 
failure  of  consideration ;  and  it  seems  h    follow  that  he 
cannot  by  the  same   means  protect  himself  from  the 
payment  of  the  price  on  the  same  ground." 

(e)  Staikie  on  Evidence,  part  iv.  (/<)  Puyiie  v.    M'/ialc,    7    East 

p.  645.  274. 

(/)  Westim   V.   JJuicHct,    Doug.  (,)  J'„wer  v.  Welh,  Doug.  34,  n. 

;  V   ,  D        ..    ■,    r„    ^  ^*)  Emanui'l  v.  Dane,  3  Camp. 

{g)  lower*  v.  Barrett,  1   T.  R.      29tf.  ^ 

133. 
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"  On  the  other  hand  the  cases  have  established,  that 
the  breach  of  the  warranty  nmy  be  given  in  evidence  in 
mitigation  of  damages,  on  tlie  i)rinciple,  as  it  shouhl  seem, 
of  avoiding  circuity  of  action  (/) ;  and  there  is  no  hardship 
in  such  a  defence  being  allowed,  as  the  plaintiff  ought  to 
be  prepared  to  ,.rove  a  compliance  with  his  warranty, 
t  ui  ilie  consideration  for  the  specific  price 
?  defendant  to  i  e  paid." 

lif  observ.u,  that  although  the  vendee  of  a  rntitncss  for 
'Iclivtred  V  ith  a  warranty,  may  not  have  a  ''  P'^f't^"!-'" 
right  to  return  it,  ttie  oSmc  reason  does  not  apply  to  cases 
of  executory  contracts,  where  an  article,  for  instance,  is 
ordered  from  a  manufacturer,  who  contracts  that  it  shall 
be  of  a  certain  quality,  or  fit  for  a  certain  purpose,  and 
the  article  sent  as  such  is  never  completely  accepted  by 
the  party  ordering  it.  In  this  and  similar  cases  the  latter 
may  itturn  it  as  soon  as  he  discovers  the  defect,  provided 
he  has  done  nothing  more  in  the  meantime  than  was 
neces?  ry  to  give  it  a  fair  trial "  (/«)• 

"  The  observations  above  stated  are  intended  to  apply 
to  the  purchase  of  a  certain  specific  chattel,  accepted  and 
received  by  the  vendee,  and  the  property  in  which  is  com- 
pletely and  entirely  vested  in  him." 

"But  whatever  may  be  the  right  of  the  purchaser  to 
return  such  a  warranted  article  in  an  ordinary  ciise,  there 
is  no  authority  to  show  that  he  may  return  it  \vhere  the 
purchaser  has  done  more  than  was  consistent  with  the 
purpose  of  trial,  where  he  has  exercised  the  dominion  of 
an  owner  over  it,  by  selling  and  parting  with  the  property 
to  another,  and  where  he  has  derived  a  pecuniary  benefit 
from  it.  These  circumstances  concur  in  the  present  case  ; 
and  even  supposing  it  might  have  been  competent  for  the 
defendant  to  return  this  horse,  after  having  accepted  it 
and  taken  it  into  his  possession,  if  he  had  never  parted 
with  it  to  another,  it  appears  to  us  that  he  cannot  do  so 
after  the  re-sale  at  a  profit." 

"  These  are  acts  of  ownership  wholly  inconsistent  with 
the  purpose  of  trial,  and  which  are  conclusive  against  the 
defendant  that  the  particular  chattel  was  his  own  ;  and  it 
may  be  added  that  the  parties  cannot  be  placed  in  the 
same  situation  by  the  return  of  it  as  if  the  coutract  had 
not  been  made,  for  the  defendant  has  derived  an  inter- 

(0  Cormack  v.   eillU,  cited   7       10  C.  B.  532. 
East.  480  ;  Ai«y  V.  ifw^oH,  7  East,  (iii)  Okell    v.    Smif/i,    1    Stark. 

4S1,  n. ;  and  see  Daicion  v.  Cullit,      N.  P.  C.  107  ;  18  E.  R.  752. 
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niediiite  benefit  in  consequence  •)£  the  bargain,  which  he 
woukl  still  retain.  But  he  is  still  entitled  to  reduce  the 
damages,  as  he  has  a  right  of  action  against  the  phinititt 
for  the  breach  of  warranty  "  (n). 

In  ant)ther  case,  where  the  question  of  return  was  con- 
sidered, the  law  laid  down  by  the  Court  of  (^ueen  s  Bench 
was  confirmed  by  the  Court  of  Exchequer.  And  r.ayley,  Ji., 
said  "  One  party  cannot  rescind  the  contract  unless  the 
other  party  agrees  to  it.  The  contract  of  v.arranty  was 
open,  and  entitled  the  plaintiff  to  recover  damages  lor  tlie 
breach  of  it,  but  did  not  entitle  him  to  return  the  horse, 
and  rescind  the  contract.  In  Street  v.  Blay  (;»),  the  law 
on  this  subject  was  fully  considered  by  the  Court  ot 
King's  Bench,  and  it  was  there  laid  down  that  a  purchaser 
has  no  right  to  return  the  article,  unl^^ss  there  has  been 
a  condition  in  the  original  contract  authorizing  the  return, 
or  the  vendor  has  subsequently  consented  to  rescind  t!ie 
contract,  or  unless  the  case  turn  out  to  be  one  ot  ham  . 
\ccording  to  Power  v.  Welles  (o),  if  the  contract  is  still 
open,  you  cannot  maintain  an  action  for  money  had  and 
received;  I  take  the  rule  to  be,  that  if  the  contract 
remains  open,  so  as  to  give  the  party  a  right  to  recover 
damages  for  a  breach  of  warranty,  he  cannot  maintain  an 
action  of  indehitatus  assumpsit  on  the  ground  ot  the  failure 
of  considovation."  .  . 

And  Lord  Lyndhurst  said,  "  There  was  a  proposition 
in  this  case  to  rescind  the  contract,  which  the  defendant 
was  at  first  willing  to  accede  to,  but  the  agreement  to 
rescind  was  never  completed,  therefore  the  contract  re- 
mained open.  One  party  alone  could  not,  by  his  own 
act,  rescind  the  contract.  The  case  of  Street  \-Biai/  W 
seems  to  have  been  very  much  considered.  1  hat  case 
shows  that  you  cannot  treat  a  contract  as  rescinded 
on  the  ground  of  the  breach  of  warranty,  except  there 
was  an  original  agreement  that  the  party  should  be  at 
liberty  to  rescind  in  such  case,  or  unless  both  parties 
liave  consented  to  rescind  it.     According  to  that  decision. 


(/()  Street  v.  £lay,  2  B.  i:  Ad. 
4.-.C  ;  36  11.  E.  626. 


((>)  Power  V.  UW«,Cowp.  818. 


Canadian  Case.-Where  a  chattel  sold  with  a  wairanty  is 
delivered  as  agreed  upon  and  is  not  up  to  the  vrarrauty,  tbat  lacr, 
in  the  absence  of  fraud,  affords  no  ground  for  rescinding  the  con- 
tract, but  the  remedy  is  for  a  breaci  of  warranty.  Ftnn  v.  Brown, 
36  N.  B.  E.  335  (1901). 
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wliidi  is  the  most  recent,  your  remedy  was  an  action  for 
dimiMtjes"  (f/). 

Ti  J  i-eniedy  for  brendi  of  warranty  is  conciselv  stated 
by  section  53  of  the  Sale  of  (ioods  Act,  18!>a,  wliich,  in 
so  far  as  it  deals  with  sucli  remedy,  is  in  the  followint,' 
terms  : — 

"  (1.)  Where  there  is  a  brencli  of  warranty  by  tlie  seller, 
or  where  the  buyer  elects,  or  is  compelled,  to  treat  any 
breach  of  a  c»mdition  on  tlie  part  of  the  seller  as  a  breacii 
of  warranty,  the  buyer  is  not  by  reason  only  of  such  breach 
<»f  warranty  entitled  to  reject  the  goods;  b.tt  he  may 

(a)  set  up  against  the  seller  the  breach  of  warraiity  in 

diminution  or  extinction  of  the  price  ;  or 

(b)  maintain  an  action  against  the  seller  for  danniges 

for  the  breach  of  warranty. 

(4.)  Tlie  fact  that  the  buyer  lias  set  up  the  breadi  of 
warranty  in  <1iminution  or  extinction  of  tiie  price  does 
not  prevent  liim  from  maintaining  an  action  for  the  same 
breach  of  warranty  if  lie  has  suffered  further  damage. 

(5.)  Nothing  in  this  section  shall  prejudice  or  affect 
tlie  buyer's  right  of  rejection  in  Scotland  as  declared  by 
this  Act." 

The  buyer  may  elect  to  treat  any  breach  of  a  condition 
on  the  part  of  the  seller  as  a  breach  of  warranty  under 
section  11,  sub-section  (1)  (a),  ante,  p.  122,  and  be 
compelled  to  do  so  under  section  11,  sub-section  (1)  (c), 
ante,  p.  "* 

In  a  .  .  ditional   warranty,  the    only   ground    on 

which   g.  a-e   returnable   is   that    of  fraiul      And 

Parke,  B.,  referring  to  tiie  case  of  Street  v.  Jila>f{r), 
said,  "When  a  horse  is  warranted  sound,  and  turns  <>ut 
otherwise,  the  purchaser  has  no  right  to  return  iiim, 
unless  the  warranty  was /m?«/M/f«f ;  his  only  remedy  is 
an  action  on  the  warranty  ;  this  has  been  lateli/  settled, 
but  the  general  impression  formerly  among  tlie  profession, 
and  now  amongst  all  others,  is,  that  the  purchaser  is  to 
return  the  horse"  (s). 

But  if  the  sale  of  a  horse  there  be  an  express 
waiTanty  by  the  seller  that  the  horse  is  sound,  free  from 
vice,  &c.,  yet  if  it  be  accompanied  witli  an  undertaking 
on  the  part  of  the  seller  to  take  back  the  horse  and  repay 
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('/)  Gunipcrf:  V.  Dchton,  1  Cr.  i 
M.  207. 

('•)  Street  v.  lilay,  2  B.  4:  Ad. 
^.»6  ;  30  R.  R.  );26. 

O. 


(«)  inUiard  V.  Orhell,  E.x.  Sit- 
tings, .Lin.  11.  1834.  .See  also 
IIoiild»worth  V.  City  of  Glaiigoio 
Bank,  5  App.  Cas.  317. 
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th.  imrchase-inoney,  and  on  trial  he  shall  be  fo'"»\  <;'• 
have  any  oi  the  defects  covered  by  the  ^vananty.  the 
buver  must  retnrn  him  as  soon  a^  he  discovers  any  of 
those  defects,  unless  he  has  been  indu.ed  to  P'olo"H  1  e 
trial  bv  any  subsequent  misrerresentation  of  the  se  ei, 
because  in  such  case  a  trial  means  a  reasonable  trial  (J). 

The  rifiht  to  return  a  horse  s..ld  v.Mh  a  warranty  whch 
proves  i:  correct  is  not  taken  away  by  the  fact  that  the 
buyer,  before  removing  him,  might  have  found  out  th.it 
th^tv^rranty  was  untrue,  or  by  the  fact  that  the  liorse 
whilst  it  is  in  the  buyer's  possession  is  i,,,ured  without 
his  default,  by  an  accident  arising  from  a  defect  inherent 
fn  tJ'e  ho;se'(»).      Thus,  in  Head  v.  /'"''"J-"  ^l^;    '- 
plaintifl-  bought  a  i-are,  warranted  to  have  been  hunted 
with  certain  packs  of  hom.ds.    According  to  the  tenns  o 
The  sale    the  mare,  if  objected  to,  was  to  be  returned 
withfn  a  specified  time.     The  plaintiff  paid   or  the  mnre. 
but  before  removing  her  from  the  defendants  establish- 
n  e„t  he  was  infon.^d  by  some  person  that  the  warrant 
was  incorrect.     The  mare,  whilst  she  was  t«>"^  take 
ftwav    bv   the    plaintifl's    groom,    became    restne    an.l 
JSved   serious   injury.      The    plaintiff    returned    her 
within  the  specified  time.     The  warranty  was   m   fact 
lu.truo.     The  plaintiff  brought  an  action  to  rec.uei  the 
Se  of  the  mire,  and  it  was  held  that  nothing    hat  had 
imppened  took  away  the  plaintiff's  right  to  return  the 
niaiv,  and  that  he  was  entitled  to  succeed. 

Where  a  horse  is  bought  on  condition  that  he  is  to  be 
returned  if  he  does  not  suit,  as  the  contract  for  sale  is 
not  absolute,  the  liorse  maybe  returned   and  «"  a'^J" 
brought  for  the  price,  if  paid,  ar,  money  huland  receu  ed  t 
the  use  of  the   daintittX').     B"t  the  purchaser  must  not 
keep  him  longer  than  is  necessary  for  trial,  nor  exeicise 
the\lominion  of  an  owner  over  him  as  by  selling  him  (^). 
Such   an  .Ktion  was  brought  '»/he   hdlowing  case,  to 
recover  ten  guineas  which  the  plaintift  had  paid  to  the 
defendant  for  a  one-horse  chaise  and  harness,  on  c.m- 
diion  that  it  was  to  be  returned  in  ca' .  the  plaintift  s 
wife  should  not  app-  ve  of  it.  paying  ^«- 6'?;  i'^'"  '^'^  *;; 
the  hire  of  it.     This  contract  was  made  by  the  defen- 
dant's servant,  but  his  mas.er  did  not  object  to  it  at  the 

(0  Adamy.  ItleUavd,  2  H.  lil.  W   Tm;;.  v.  Barntt,  1  T.  It. 

Ex.1;  2.-.L.T.rai.  4.^6  :  3(.  K.  R.  G26. 
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time.  The  plaintiffs  -vife  not  approving  of  the  chaise,  it 
was  sent  back  at  the  expiration  of  three  days,  and  left 
on  the  defendant's  premises,  without  any  consent  on  his 
part  to  receive  it ;  tlie  liiie  of  3«.  6d.  per  diem  was  tendered 
at  the  same  time,  which  the  defendant  refused,  as  well 
as  to  return  the  money.  A  verdict  was  found  for  the 
plaintiff.  And  a  rule  to  show  cause  why  a  nonsuit 
should  not  be  entered,  on  the  ground  that  this  action  for 
money  had  and  receiced  would  not  lie,  was  (■'scharged  (z). 
Wiiere  goods  are  bought  on  condition  that  they  shall 
be  returned,  if  unsuitable,  they  will  not  be  retun.able 
on  a  disapproval  which  is  not  bond  fide,  or  which  is  merely 
capricious  (a).  But  in  a  case  in  which  an  oi-der  for  a 
carringe  had  been  given  and  accepted  on  the  express  ctii- 
ditioii  that  the  carriage  should  meet  the  approval  of  the 
defendant  on  the  score  of  convenience  and  taste,  it  was 
held,  that  he  was  entitled  (acting  bona  fide,  and  not  from 
mere  caprice)  to  return  it  (/>). 

Where  a  horse  isbought,  warranted  fit  for  a  jjarticular  Hoi>c  unfit  for 
purpose,  and  he  proves  unfit  for  that  purpose,  it  has  been  j',^j;!J|;'^;;"''"" 
held,  that  the  purchaser  may  return  him  and  bring  an 
action  for  the  price,  if  paid  (c). 

But  where,  after  a  warranty  of  a  horse  as  sound,  the   Voibnl  (.ff.i 
vendor,  in  a  subsequent  conversation,  said,  that  (/  the  ■^.[|.;'','!|'"i/" 
horse  nere  unsound  (which  he  denied)  he  woidd  take        tiielioi>o! 
aqavi  and  return  the  money,  it  was  held  that  ihis  was  no 
abandonment  of  the  original  contract,  which  still  remained 
open  ;  and  that  though  the  horse  be  unsound,  the  vendee 
ought  to  sue  upi)n  the  warranty,  and  could  not  maintain 
an  action  ^)r  money  had  and  received,  to  recover  back  the 
price  after  a  tender  of  the  horse  (</)• 

If  goods  delivered  on  "  sale  or  return  "  be  not  returned   win  n  iIum-mi- 
witl.in  a  reasonable  time,  or  the  return  of  them  be  ren-  '.^'J,';* /^'p^'"'" ' 
dered  impossible  by  the  act  of  the  buyer,  the   contraet 
of  sale  becomes  complete,  and  an  action  for  ijoods  soh' 
and  uelirered  may  be  maintained  by  the  seller  (e). 

Where  a  breach  of  warranty  has    taken  place    it    is 
prudent  for  the  buyer,  m  an  ordinary  case,  to  tender  the 


\Vli"ii'  buyer 
slioiilil  tfiidui- 

tho  hnl>L'. 


U)  Tonrrs  v.  liiirrcit.  1  T.  K. 
IS.s.' 

(ii)  Ddllmmi  V.  King,  5  Scott, 
:?82:  44  R.  R.  (JCl. 

(//)  Aiidrcwx  V.  Jidjielii,  2  C.  B.. 
X.  S.  77'.». 

((■)  ('hunter  v.  I/oplttnii,  4  M.  & 
AV.  40(1 ;   51   R.  R.  650  ;  but  see 


Dnirwii  V.  (Wis,  M  C.  P..  .">23. 

(rf)  Paijne  v.  H7/«/'.  7  East, 
274. 

(0  .V(>*v(  V.  Sinrf.  K.  (,).  B.  WA  ; 
20  L.  J.,  y.  15.  lf'.7  ;  li'.  I-.  T.,  O.  S. 
341  ;  83  R.  R.  .llHi.  See  also  s.  Ik. 
r.  4,  of  the  S^aleof  Goods  Act,  \%'J'i. 

12—2 


180 


Sale  after 
temler. 


Notice 
instead  of 
tender. 


IvCTiyth  of 
time  betor^ 
notice. 


BREACH  OF  WAHRANTY. 

horse  back  to  the  seller  immediately  on  discoverinp  such 
breach  (/) ;  and  so  entitle  himself  to  be  repaid  the  ex- 
penses he  has  been  piit  to  in  keeping  him  (.9);  and  if  the 
seller  receive  him  back  there  will  be  a  mutual  rescission 
of  the  orifiinal  contract  (//). 

But  where  the  seller  refuses  to  take  back  the  horse,  he 
should  be  sold  as  soon  as  possible  for  the  best  price  that 
can  be  procured  (i).  And,  perhaps,  the  best  course  to  be 
pursued  under  such  circumstances  is  to  sell  him  hy 
public  auction,  for  in  that  way  the  true  market  value, 
which  is  the  proper  measure  of  damages,  can  best  be 

discovered  (fc).  ,        ,      ,  1 

If  the  buyer  does  not  wish  to  tender  the  horse,  lie 
should  at  aiiy  rate  give  notice  of  the  breach  of  warranty, 
because  the  not  giving  notice  will  be  strong  presumption 
against  the  buyer  that  the  horse,  at  the  time  of  sale,  had 
not  the  defect  complained  of,  and  will  make  the  proof  on 
his  part  much  more  difficult  (0-  And  unless  the  breach 
in  such  case  is  clearly  established,  the  jury  will  natu- 
rally suppose  that  the  horse  corresponded  with  the 
warrantv  (»i).  ,   .     .  *• 

The  longer  the  time  before  notice,  or  bnngmg  an  action 
after  discovering  the  breach  of  warranty,  the  gi-eater  will 
be  the  difficulty  in  making  out  a  good  case  to  a  jury  (0. 
But  where  the  breach  of  warranty  can  be  clearly  proved, 
the  length  of  time  before  notice  does  not  appear  material. 
For  the  Court  of  King's  Bench,  in  a  case  where  an  un- 
sound horse  was  sold  with  a  warranty  of  soundness, 
decided  that  the  buyer  might  maintain  an  action  on  the 
xvaiTantv,  although  shortly  after  the  sale  he  had  dis- 
covered" the  unsoundness,  and,  without  giving  notice  of 
that  fact  to  the  seller,  had  kept  and  used  the  horse  for 
nine  months  as  his  own,  during  which  period  he  had  given 
him  phvsic,  and  used  other  means  to  cure  him  ;  he  had 
also  cut  the  horse's  tail.  The  case  had  been  tried  at  the 
Hereford  Assizes  before  Parke,  J.,  who  directed  a  non- 
suit. However,  in  the  ensuing  term  a  rule  was  obtained 
to  set  that  nonsuit  aside,  and  for  new  trial,  the   cases 


(/)  Selwyns  N.  P.,  8th  Ed., 
vol.  i.,  p.  657.  tit.  Deceit,  I.  2,  cited 
in  CheMermait  v.  Laml,  2  A.  &  E. 
129  :  41  R.  R.  397. 

(a)  Chexterman  v.  Lamh,  2  A.  & 
E.  129  ;  41  R.  R.  397  ;  Cron  v. 
liatilett,  3  M.  &  P.  542. 

(A)  Wftton  V.  Dmenef,  Doug.  24. 


Taunt. 


(/■)  Cameell  v.   Coare. 
o6fi  ;  10  R.  R.  606. 

(*)  Dingle    v.    Hare, 
N.  S.  145. 

(I)  Fielder  v.  Starkie,  1  H.  Bl. 
17  ;  2  R.  R.  700. 

(m)  Pmlton  v.  Lottimor- 
C.  265  ;  32  R.  R.  673. 
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of  Fielder  v.  Starkie  (n)  and  Caauell  v.  Cuare  (o)  beiiifr 
referred  to.  In  showing  cause,  it  was  contended  that 
Fielder  v.  Starkie  {n)  was  overruled,  or  at  least  qualitietJ, 
bv  subsequent  cases ;  but  Lord  Dennian,  with  the  assent 
o"f  Littledale,  Patteson,  and  Coleridge,  J.T.,  said,  '•  We 
think  that  Fielder  v.  Starkie  is  not  orerruled.  Tho  rule 
niuHt  be  absolute  "  (p). 

The  seller,  on  receiving  notice  of  a  breach  of  warranty,  Seller  siiould 
should  have  the  horse  examined  by  some  skilful  person,  I'-'vetim 
and  so  as-certain  the  exact  state  of  the  case.  If  he  And 
that  the  warranty  is  broken,  or  that  there  is  doubt,  ho 
had  better  either  take  back  the  horse,  or  come  to  what 
terms  he  can  with  the  buyer,  as  horse  causes  are  decided 
in  a  great  measure  by  t'he  strength  of  veterniary  testi- 
mony. But  if  he  find  that  there  is  really  no  breach  ot 
warrantv,  the  evidence  of  the  party  who  has  examined 
the  horse  will  place  him  in  a  favourable  position  in  case 
au  action  should  be  brought. 

In  an  action  for  the  breach  of  warranty  of  a  horse,  an 
order  may  be  made  under  Ord.  L.,  r.  2,  tor  the  sale  ot  the  '"  ^'"""• 
horse,  as '"goods  which  for  some  just  andsufficient  reason 
it  may  be  desirable  to  have  sold  at  once  "  (3). 


■Jiilc  by  older 


(«)  Fielder  v.  Starkie,  1  H.  Bl. 
17  ;  •-•  K.  R.  7<K). 

((>)  Cam-ell  v.  Cimre,  1  Tauut. 
5(jr.;  10  R.  R.tiOG. 

(p)  I'ateihttll  V.  Tranter,  3  A.4: 


E.  I(i3  ;  4  Xev.  i:  M.  641) :  42  R.  U. 
334. 

C</)  liaiihiihmew  v.  FreeiiKiu. 
3  C.  P.  D.  3I»i ;  38  L.  T.  t*14  ;  2(! 
W.  R.  743. 
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PLEADING,   EVIDENCE   AND   DAMAGES. 

Pleading  and  Evidence  for  the  Plaintiff. 

Where  you  proceed  for  a  breach  of  an  executory  con- 
tract, you  must  rest  on  the  contract  itself;  but  wlien  tlie 
contract  has  been  executed,  you  proceed  on  the  promise 
implied  by  law  (a). 

'•  Where,  under  a  contract  of  sale,  the  property  in  the 
goods  has  passed  to  the  buyer,  and  the  buyer  wrongfully 
neglects  or  refuses  to  pay  for  the  goods  according  to  the 
terms  of  the  contract,  the  seller  may  maintain  hu  action 
against  him  for  the  price  of  the  goods  "  (b). 

"  Where,  under  a  contract  of  sale,  the  price  is  payable 
on  a  day  certain  irrespective  of  delivery,  and  the  buyer 
wrongfully  neglects  or  refuses  to  pay  such  price,  the 
iwUer  may  maintain  an  action  for  the  price,  nlthoufih  the 
proi)erty  in  the  goods  has  not  passed,  and  the  goods  have 
not  been  appropriated  to  the  contract"  (c). 

Where  the  buyer  wrongfully  neglects  or  refuses  to 
accept  and  pay  for  the  horse  he  has  bought,  the  seller 
may  maintain  an  action  against  him  for  damages  for  non- 
acceptance  {(l),  even  though  the  horse  may  afterwards 
liave  been  resold  (e) ;  and  the  statement  of  claim  will  set 


'//,  Per  Lord  C.nini)bell,  Liiirp  v. 
LuiuloM  and  .\ortlt  M'eftern  Hail. 
<''«.,  21  L.J..Q.  B.  3<;.S. 

(h)  Sale  »i  Goods  Act,  1893, 
s.  4'j,  sub-!<.  (r. 


KXftcutory 
/^■jDt  ract . 

»!W***!ity. 


00  Ibi.l..  sub-s.  (2). 

(<r)  Ibid.,  .s.  r,0,  sub-s.  (O. 

(<•)  Maclean  v.  Dunn,  1  .M.  &  P. 
7r.l  :  4  Hin<?.  722  ;  2i»  1!.  It.  714  ; 
Ifoivv.Milner,  Peake.  X.  P.  0.  r)^.  n. 


Canadian  Ca«e. — Upon  a  claim  for  the  hire  of  hordes  and 
vehicles  furni«lw<d  for  the  use  of  defendant,  the  evidence,  while 
not  really  di8closinj<  that  they  were  furnished  foi  election  jmrposes, 
rai.sed  a  .strong  presumption  that  they  were  :  Ilehl,  that  when  the 
defendant  relies  upon  a  statute  to  avoid  liability  upon  an  executory 
coiilract  alleged  to  haVe  referred  lO  or  arisen  out  of  an  election, 
isothinjr  should  be  intended  in  favour  of  such  a  defence,  but  it 
/wi'ct  clearlv  appear  that  such  contract  did  refer  to  an  election. 
I'ar<'ow  V.  'Cnchrane,  4  Terr.  L.  R.  312  '1890). 
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hreach,  .intl  the  iiimffje.    \\ Jieie  a  certain  time 

for  aelivery  has  been  afireed  upun,  it  is  the  duty  ot  the 

vendor  to  tender  the  horse,  and  such  teiuler   must  be 

^"  Where  by  the  terms  of  the  contract  the  defendimt  whs 
bound  to  fetch  away  the  horse,  the  plaintiff  shouhl  state 
ill  the  statement  of  chiim  that  he  has  not  done  so  and 
aver  his  own  readiness  and  willingness  to  deliver  (.'/)• 

Where  the  purchaser  of  goods  refuses  to  take  them,  the  i:..i|le  «t  .iio 
vendor  by  reselling  them  does  not  preclude  himsell  horn  ^^""<'*- 
recovering  damages  for  breach  of  contract.     And  it  was 
decided  iytde  Court  of  Common  Pleas  that  "  when  a 
•)arty  refu..-s  to  take  goods  he  bus  purchased,  they  should 
be  resold,  and  that  he  should  be  liable  lor  the  loss,  it  any, 

upon  the  resale"  (/«)•  ,  ,  •   »  •      i    .    •     # 

'  An  action  for  the  detention  of  goods  may  be  maintained  ;|;;;';on  for  ^ 
by  anv  person  who  has  either  an  absolute  or  a  special  pro-  ^,^^^^^ 
nerty'in  goods,  which  are  capable  of  being  asceitaii.ed, 
L<'ainst  another,  who  is  in  actual  possession  ol  such  goo.ls 
tTthcr   by   delivery   or   tiiiding,   and   refuses    to  lUliver 

'  As  this  acti.)n  proceeds  on  the  ground  of  property  in 
the  plaintiff  at  the  time  of  action  brought,  it  cannot  be 
maintained,  if  the  defendant  took  the  goods  tortiotisly, 
),,r  by  the  trespass  the  property  ot  the  plamtiti  is 
divested  (i).  But  if  I  lend  a  man  a  horse,  and  he  atter- 
wards  refuses  to  restore  it,  this  injury  consists  m  tlie 
detaining,  and  not  hi  the  original  taking;  and  the  ivguhir 
method  for  me  to  recover  jiossession  is  by  action  tor  the 
•letention  (k).  This  would  be  the  proper  form  ot  action 
for  the  sp.Mitic  restitution  of  a  horse,  which  has  b»en  un- 
lawfully *U  Liined  by  a  trainer,  veterinary  surgeon,  liveiy- 
stable  keeper,  or  other  person,  into  whose  hands  it  Imil 
lawfully  come  in  the  lirst  instance. 

Where  the  seller  wrongfully  neglects  or  retuses  to 
deliver  the  horse  he  has  sold  to  the  buyer,  the  buyer  may 
maintain  an  action  against  the  seller  for  damages  tor  iion- 
<lelivery  (0  ;  and  where  a  particular  time  for  delivery  lias 


Aft  ion  for  nut 
.lolivcring. 


lii 


(/■)  BiirilfiKiiv    V.     ti injur y,    '> 
K;ist.  111. 

(,/)  Jhich  V.  nil-,'.,,,  :>  X.  R.  4()y : 

/,'.;■;<«<.«  V.  .liihn.tiin.  1  Ea<f.  •-•":< ;  '■> 
1{.   K.  2.")2  :    \\':ik.i  V.  .4M;«.«<«.   1 
.Marsh.  412. 
•    (_/()  Miivlfaa  V.  Di'uii.  \   Uing. 


722:  29  R.  It.  714. 

(0  Sehvyu's  X.  1'.,  l^i'l'  I--''' 
Giltl.  t;()2. 

(k)  ;<  Ste.  Coni,.  14tli  h<l.  4.1'. 

(/i  Sail!  (It  tiooU  Aol,  X^'J'-''; 
s.  .")1,  sub-s.  (1). 
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been  agreed  upon,  tlie  statenieiit  of  claim  will  net  out 
lactH  showing  the  eotmderntum  and  pnnnite,  the  hreach 
and  the  iliimarfe,  and  aver  a  readiness  and  willingness  t.. 
accept  and  receive  tiie  horse  and  i)ay  the  price  («»).  It'  no 
l)articular  time  has  been  specified,  and  the  conlnict  be  to 
deliver  the  liorse  generally,  as  where  an  action  of 
asguiiipnit  for  not  tlelinrinff  wm  bronght  against  a  party 
who  had  sold  the  plwintitt"  a  nnue,  and  promised,  if  she 
proved  unsoujid,  to  prorhic  another  or  return  the 
money  (h),  there  must  be  a  special  nqHVHt  to  deliver, 
which  will  come  tinder  a  gen-Mal  averment  of  p«r»ormance 
of  conditions  precedent  (o).  But  if  a  place  is  mentioned, 
and  no  time  (;>),  or  the  defendant  has  incapacitated  him- 
self from  completing  the  agreement,  as  by  reselling,  ilc. 
a  request  to  deliver  is  unnecessary  (7). 

"In  any  action  for  breach  "of  contract  to  deliver 
specific  or  ascertained  goods,  the  Court  may,  if  it  thinks 
fit,  on  the  application  of  the  plaintift',  by  its'  judgment  or 
•lecree  direct  that  the  contract  shall  be  performed  speci- 
fically, without  giving  the  defendant  the  option  of  retain- 
ing the  goods  on  payment  of  danuiges.  The  judgment  or 
decree  nniy  be  unconditional,  or  ui)on  such  terms  and 
conditions  as  to  tiamages,  payment  of  the  price,  and 
otherwise,  as  to  the  Court  may  seem  just,  and  the  appli- 
cation by  the  plaintitt"  may  be  made  at  any  time  before 
judgment  or  decree"  (r). 

Where  the  vendor  has  delivered  the  horse,  and  the 
purchaser  neglects  or  refuses  to  pay  for  him;  or  if  a 
horse  or  goods  be  taken  in  part  payment,  and  the  residue 
is  unpaid  («)  ;  or  if  the  purchaser  has  the  horse  on  the 
terms  of  sale  or  return,  and  keeps  him  an  unreasonable 
time,  the  vendor  may  maintain  an  action  for  qoods  sold 
aud  dcliiend (t). 

"NVliere  a  portion  only  of  a  larger  bulk  of  goods  to  be 
delivered  in  pursuance  of  a  written  contract  by  a  stated 


(w)  liordfHure  v.  Giniory,  5 
fiast,  111.     .SeeOrder  XIX..  r.  14. 

(//)  :^  Wentw.  3  ;  ami  2  Chit, 
riendi'iff.  titli  Kd.  l(i(!. 

(«)  Jtdfh  V.  Owe II, .".  r.  It.  -110. 

{p)  See  .loiivx  V.  O'lhhiiii*.  22 
L.  J.,  Kx.  348. 

('/)  Jtuwilell  V.  J'lirxoiin,  10  East. 

■a:,'.: 

0)  Sale  of  Goods  Act,  iwm, 
s>-  .""2.  Tin's  enactn)ent  rcprndiiccs, 
v.itli  niodilicatioiis  owing  to  the 


Judicature  -Xcts  and  Orders,  s.  2  of 
111  k  20  Vict.  c.  It;  (the  Mercantile 
Law  Amendment  Act.  l)<.")t>},  non- 
repealed. 

(*)  S/irliloii  V.  Cu:  3  B.  A:  C. 
42":  JliiiiiKoii  \.  I.iihr,  14  M.  \ 
W.  13!t. 

(^  Hiiijlri/y.  (,'iiiilihiiiitli.  Peake, 
.'li;  Jliiiiiilit  \.  Siixli,  1  .\I.  Jc  \V. 
.14.")  :  Ihjvr  V.  Coiili-;/,  17  I,.. I.,  Q.  1!. 
lif.l  :  Mi'M  V.  SiiiW.  lr>  <}.  li.  4'.t3; 
Iti  L.  T..  O.  S.,  341  ;  .S3  1!.  K.  ."GU. 
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time  has  been  delivere«l,  aim  iie  imrLhastT  then  re»tini1>* 
tlie  contrHct,  the  vendor  may  nniintain  an  action  lor 
f><Hw/«  «(»/</  iiiiil  MUeieil,  althuuph  the  time  fixed  for  the 
jiivment  of  the  goods  has  not  eiapstd  («). 

And  where  A.  agreed  to  give  a  horse  warranted  sound   '{"["'I'^i'i'^^l, , ,, 
in  exchange  for  a  horse  of  H.  and  a  sum  of  money,  and  '""  ' '  '^""  ' 
tlie  horses  were  exchanged  ;  but  B.  refused  to  i)ay  tlie 
money,  pretending    thiit   A.'s   horse    was    unsound ;    it 
was  lield  that   A.  miglit  recover  for   a  horsy  Bohl  ami 
dehvered  (.r). 

Wliere  an  article,  whiih  has  been  paid  for,  does  not   M.ne.v  Imd 
answer  the  description  of  tiie  thing  wliich  when  hoiiglit  it   ,";  ,[;^;,"',')'^^ 
purporteil  to  be  Oy)  ;  *"'  where  a  horse  is  bought  war-   meiit  <.t" 
ranted  s.mnd,  i1:c.,""d  paid  for,  and  cm  its  turning  out  iho  priw. 
unsoinid  is  returned  to  tiie  seUer,  wiio  receives  it,  then- 
is  u  mutual  nm-iftition  of  tlie  contract,  and  the  buyer  may 
nvorif  the  prive  jntid  in  an  action  for  iiKniiif  hail  ainl 
reci'inil  (:).     Also,  where  a  horse  has  been  bought  war- 
ranted sound,  to  be   returned  if  idiittiund  (a) ;  or  if  the 
contract  is,  tiiat  the  liorse   is  to  be  returned  if  luisidl- 
ahk  (li) ;  or  iiiijit  for  a  particular  purpose  (r);  and  circum- 
stiiiues   arise  in  any  of  these    cases  which   justity    the 
return  of  the  horse,  and  the  ln.rse  is  tendered,  the  same 
form  of  action  lies  for  ripayiiuiit  of  tin-  prici'.     A  claim 
for  //(ijx(  mrat  and  ntuhlimj  may  be  ailded  if  necessary. 

Where  money  is  paid  with  a  knowledge  ot  all  the  facts, 
but  under  a  mistaive  of  the  law,  it  cannot  in  general  be 
recovered  back  (</)•  B»t  nioney  paid  under  a  mistake  of 
facts,  and  wliich  the  party  retaining  it  has  m)  claim  in 
consiience  to  retain,  is  recoverable  as  money  paid  without 
consideration  (c),  even  though  the  pluintiir  cannot  be  imt 
in  statn  qno  (/). 

^Vllcre  a  horse  is  bouglit,  and  the  price  paid,  but  the  .^'""•'•^|,'/J:^^ 
buyer,  by  the  terms  of  the  agreement,  has  the  option  of  i'";  repayment 

Marliiiirh.       :,r.\  :  W  It.  K.  .".(IH. 

ill)    'J'liiiirt   V.   lUiirit'.    1    'I 

i:w. 

(,•)  Chiiiiter  V.  Jfi'/iliiiii,  4  JI.  A; 
\V.  401',:  .-,1  it.  11.  6.".". 

((/)  I'liitt  V.  Bniiioii/i'.  2t  L.  ,]., 
Ex.  iVA  ;  Jliirltri-  v.  J'utt.  4  H.  A:  N. 
(.">!•  :  Itmii'i-K  V.  liiijlimii.  I,.  1!..  '.'< 
I'll.  1).  :c.l. 

(<■;  J{i:t'  V.  Dirhdwii.  1  T.  l;. 
l'^>  :  4  li.  K.  I'lLla.o  viii. 

(A)  Stiniilifh  V.  y/iM".  3  K.\.  ""27  ; 
77  il.  It.  715. 


I'liiloi-  .1 
iiii'taki'. 


(«)    lltnfhiilnmi'ir 
X\  L.  .1..  V.  1'.  14.-.. 

(j-)  ^,'ii'ifiiiH  V.  t't>.r,  '^  u.  A;  r. 

42(1  ;  .■>  1».  A;  It.  277  :  Juirl  of  Fiil- 
iiiiiiith  V.  I'piiriue.  Il  15.  A:  C.  I!S7  ; 
anil  tee  2  Chit.  I'leailiiig,  Otli  Eil. 
Iii7. 

(Il)  (ioiii)'frt:  V.  Jinrtletl.  22 
L.  .1..  1^  r..  It'.i. 

(-•)  II  i^ntiiii  V.  I/iiiv/ies.  Uoug.  24  ; 
I'oinu-  V.  Wrllx,  Oowp.  Slf  :  iiiiil 
Siiii/iniiii  V.  J'tiftn.  Cor.  Kolfe,  15., 
I  'aili-le  Spr.  Ass.  1S47. 

('0  Ailaiii  V.  llk-httrih,  2  H.  1!1. 
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rtitui'niii((  tliv  liorHe  within  a  certain  tinu>,  alli>xvin};  a 
curtain  Hum  for  the  UNe  of  it,  the  residue  of  the  pine  may 
be  recovered  hy  him  after  the  horue  hati  been  returned  uv 
tentlered  in  an  action  for  moiiit)  had  ami  rnriiutl.  'riiiiM, 
where  a  pair  of  horHeH  were  boii)(ht  for  80/.  and  piiid  for, 
with  liberty  to  return  them  witliin  a  month,  allowing  the 
.teller  10/.  out  of  the  80/.,  I>ut  that  if  tlie  buyer  kept  them 
beyond  the  month,  he  Mhouhl  pay  tite  Heller  10/.  beyond 
the  80/.;  it  was  held,  that  upon  the  horseH  beinfj  returned 
within  the  month,  the  buyi '  hud  a  ri^ht  to  recover  the 
70/.  from  the  Heller,  in  an  action  for  moiitij  luul  <iiid 
rev ei red  (if). 

If  a  jsheriff  wronj^fuUy  Heize  and  hcU  the  horse  of  u 
third  person  under  an  execution,  the  latter  nniy  mw  him 
for  money  had  and  rereired ;  and  he  will  nnike  out  a 
jtrimd  jUcie  cane  by  merely  proving  his,  the  pluintitf's, 
}H}»»es»ion  of  the  horse  at  the  time  of  Heizuie.  Thus,  in 
the  case  of  Ontjhton  v.  SeppinfiH  (h),  a  Hherift"»  otlicer  had 
wrongfully  seized  under  a  fi.Ja.  against  A.  a  horse  belon;;- 
ing  to  IJ.  The  horse  was  sold  by  the  sheriff,  and  the 
money  paid  over  to  the  officer.  B.  brougiit  an  action 
against  the  officer,  for  money  had  and  reeeind,  to  recover 
the  amount.  It  appeared  that  the  horse  hud  beIon;^ed  to 
the  husband  of  li.,  but  that  after  his  death  she  hud  pro- 
vided for  his  keep  ;  and  although  no  letters  of  administra- 
tion were  produced,  it  was  held  thai  tiiis  was  sutlicitnt 
evidence  against  a  wrongdoer  to  entitle  lur  to  recover  in 
the  action. 

Money  received  by  B.  on  A.'s  account,  subject  to 
certain  conditions,  cannot,  until  those  conditions  have 
been  complied  with,  be  recovered  as  money  liad  and 
rereired  to  .A.'s  use  (,/). 

Where  a  horse  or  other  article  has  been  sold  warranted, 
but  is  in  fact  not  according  to  the  warranty,  the  i)uiclia>>er 
may  of  course  nuiintaiu  an  action  on  the  warranty  ;  and 
in  such  action  the  stateintiit  "f  claim  will  set  out  facts 
showing  the  conside ration  and  the  warranty,  and  state  a 
parehane ;  it  will  also  set  out  the  hreaeh  and  the  damaije. 

Although  infants  are  liable  for  torts  and  injuries  of  a 
private  nature  (/.*,  yet  where  the  substantial  grouml  of 


;./)   Uu,->t  V.  Orhdl,   S   A.  &    K. 

lo; ;  a:,  ji.  ij.  JS4. 

(/()   Oiiiihtiin  V.  Sf/i/iiiujn,  1   H.  i!c 
All.  241  ;'  H.5  U.  It.  L'S4. 

(()  Jlariliiiijham  v.  .l///rt,  5  (.'.  1?. 


:'.•:» :  7.-)  u.  u.  «:t',t. 

t^/V)  (ii-tTn  V.  (iri'fiiittnth,2  .Muinii. 
4S.-.  :  17  K.  U.  .VJ'.t;  //owli-tt  V. 
Jliixirell,  4  Camp.  US. 
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action  >B  contract,  the  plHiutiff  t»iinot.  by  uuiii^  in  tort, 
lemler  h  pel  huh  liable  who  vioiM  not  'nive  been  liable  on 
his  proniise.  Therefore  where  the  |>laintitr  ileclaied  that, 
havin((  agreed  to  exchan^^e  niares  with  tin-  iblendunt,  the 
liefentiniit  by  fakcly  warranting  liiH  iiuuc  to  be  mmiikI, 
well  knowinu'  her  to'  be  un»ouml,  falsily  and  IVauilnlintly 
•leceived  the  plaintiff,  Ac.,  it  wan  held  that  inJiiiuy  whs 
a  good  plea  in  bHr(/). 

We  have  seen  in  Clmpter  VII.  under  what  tiicnm- 
•tan.t'H  nil  action  lies,  wh«ro  ii  horse  Ims  be.ii  Hold  „^^,^^.„„,. 
without  a  warranty,  an»l  also  what  rniiHtitiittH  liaudulent  ,i„n_ 
i«!pre8t'ntatioii  (mi)-  Where  Huch  an  action  is  brought, 
the  stateir<ent  of  claim,  in  Kitting  out  the  material  facts, 
should  include  the  statement  of  the  niomj/ul  art,  namely, 
the  sale  by  means  of  tlie  fraudulent  representation  {ii), 
and  with  regard  to  which  ii  Htitittir  must  be  laid  ;  ami 
also  the  statement  of  the  damaije. 

In  an  action  for  breach  of  contract,  a  preamble,  stating 
the  circumstances  untler  which  the  contract  was  made,  or 
to  which  the  consideration  has  reference,  is  sometimes 
necessary.  IJut  where  the  mere  statement  of  the  con- 
sideiiition  and  promise  will  be  sufficiently  intelligible 
without  any  prelatory  allegation,  they  may  be  set  forth 
without  any  preamble. 

The  action  for  a  misrepresentation  in  the  nature    of 
(hriit  seems  to  be  an  exception  from  the  general  rule,   .^^.^^j^ 
tiiat    in    actions   for   words,  or    special   damage    arising  ,io,xit. 
therefrom,    the   very  words    must    be    set    out,   but    the 
statement  of  claim  must  correctly  state  the  contract  (<»). 

The  consideration  nmy  either  be  executed  oy  e.nriituni. 
An  e.ireiited  consideration  consists  of  sometiiing  i>ast,  or 
done  before  the  making  of  the  promise,  and  must  be 
shown  to  have  arisen  at  the  defendant's  reipiest  (  p). 

An  c.rcciitory  congideration  is  something  to  be  done,  and 
in  the  (Statement  of  it  a  greater  degree  of  certainty  is  re- 
i|uired  (7).  But  in  either  case  the  whole  of  the  considera- 
tion, if  it  be  an  entire  one,  should  be  stated;  no  part  of 


Sifttun\oiit  ut 
I'mi'I-.  ill  nil 
iii'tiiiii  t'lr 

lirclirli  iif 
(Mil  Hue  I. 


StUtrllU'llt   lit' 
t'uct>  ill  III) 
IK.'liiill  fur 


Sllili-llli'llt  iif 
tllf  i-nll-iillTll- 
tiull. 


!■: 


(/)   (inf»  V.  (iri'fiihiiiik,  supra. 

(mi)  See  ante,  pp.  1.">1*.  Itil. 

{»)  Muiiimery  v.  I'aiil,   1    C.   B. 

;!l'.-i. 

(.1^  niitsitic  V.  Miithir*.  1  >I.  &  W. 
4'.i.^;  limleij  v.  M  «//(./•//.  a  (^  B. 
I'.i;  :  72  It.  It.  I'lS.  Ste  also  1 
Chit.  I'leailiiif,'.  tUh  K<1.  as4 ;  ami 
Iii'Jioiil  V.  ,/.i/(H.<ii«,  1   ISiiiu.  J>.  C. 


lt'.2  ;  Itiiithriiiiiiy.  ll'iiiv/,  •'■  .Mmoic. 
:u  :  jiiitiniitiH  V.  Jtiimii.  ;i  q.  \'>. 
11 :  r,i  It.  It.  2sr. 

(y>)  Set'  1  Chit,  rieailinj.'.  fith 
Kil.  2'.l.">  :  ami  A'///'/  v.  S)ur!(.  2 
C,  M.  i:  It.  "lit. 

(q)  Set'  I  Chit.  rieailiii'.'.t'ith  K.l. 
2'.'i'>  :  and  ll'mfi  v.  Iliuliiinnjli.  2 
Tvrw.  4t!>i  :  2  C.  &  .1.  U^. 


I   I 
I  '  I 


I 


188 


If  tlic  horse 
turns  out 
lucky. 


Statement  of 
the  promise 
or  warranty. 


('omntion 
aniKxetl  to 
the  promise 
or  w.arrantv. 


PLEADING,  EVIDENCE  AND  DAMAGE.S. 

it  ought  to  be  omitted  (r).  Thus,  where  an  agent  sold  a 
horse  belonging  to  A.,  and  another  belonging  to  B.,  to  C. 
at  an  entire  price,  and  warranted  them  sound  ;  and  B.'s 
horse  turning  out  to  be  unsound,  C.  brought  his  action 
against  B.,  declaring  in  the  usual  form  as  upon  a  pur- 
chase and  warranty  of  one  horse  only;  Lord  Ellen- 
borough,  C.J.,  held  that  the  evidence  did  not  support 
che  declaration,  because  the  contract  being  entire  for  the 
sale  of  two  horses,  the  plaintiff  could  not  divide  it,  and 
declare  upon  it  as  upon  the  sale  of  one  horse  only  («). 

But  where,  in  an  action  of  assumpsit  on  the  warranty 
of  a  horse,  the  consideration  stated  for  the  wai  ranty  was, 
that  the  plaintiff  would  purchase  the  horse  for  GSl. ;  but 
the  consideration  as  proved  was,  that  tlie  plaintiff  would 
pay  that  sum,  and  if  the  horse  was  "  lucky"  would  give 
the  defendant  51.  on  the  buying  of  another  horse  ;  it  was 
held  to  be  no  variance,  as  the  conditional  promise  omitted 
in  the  declaration  was  too  vague  to  be  legally  enforced, 
and  did  not  amount  to  a  promise  in  point  of  law  {t). 

If  any  one  substantive  part  of  a  warranty  be  proved 
not  to  be  true,  there  is  a  breiich  on  which  an  action  may 
be  maintained,  and  it  is  sufficient  that  the  plaintiff  set 
out  all  the  substantive  and  material  parts  of  the  contract, 
the  breach  of  which  he  complains  of,  the  parts  omitted 
not  qualifying  in  any  manner  the  sense  of  those  parts 
set  out  upon  which  the  breaclies  are  assigned.  As  where 
the  plaintiff  declared  that  in  consideration  of  his  re- 
delivery to  the  defendant  of  an  luisound  horse,  the  defen- 
dant promised  to  deliver  to  him  another  horse  in  lieu, 
which  should  be  worth  80/.  and  be  a  young  horse,  and 
then  alleged  a  breacii  in  both  respects,  "it  was  held  suffi- 
cient, though  it  was  proved  that  the  defendant  liad  also 
promised  that  the  horse  was  sound  and  had  never  been 
in  harness  Of). 

And  where  there  was  a  private  sale  of  a  mare  at  a 
repository,  and  a  warranty  of  soun(hiess  was  given,  but 
there  was  a  notice  of  the  rules  of  sale,  by  which  no 
warranty  was  to  remain  in  force  after  twelve  o'clock  the 
following  day,  the  Court  of  Exchequer  helil  it  sufficient 

(>•)  (7,11  lie  V.  (I'riii/,  t;  E.ast,r)(U  ; 
see  also  llohertmin  v.  Ilowiiril.  'A 
I'.  1'.  I).  2X0  ;  47  I,.  .r„  C.  1'.  \m. 
As  to  iiii  exchiin>;e,  see  Miiijni-  of 
lte,idh„i  V.  rltirkr,  4  1!.  &  A1<1. 
269. 

(')  Si/,ii(iii(lx  V.    (}iri;   1    Camp. 


301 . 

{>)  (liithiiig  V.  LijuH.  2  I!.  A:  Ad. 
282  :  :i!ul  see  Saj-lnj  v.  Wilkin.  1 
D.  A:  L.  2S1. 

(w)  Mile*  V.  Sheirarii,  8  Kast.  7  ; 
Clarke  v.  O'lay,  6  East.  .<)iS. 
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to  declare  on  the  warranty  alone  without  the  condition 
annexed  to  it.  However,  Parke,  B.,  said,  "  If  the  matter 
relating  to  the  notice  had  heen  by  way  of  proviso  upon 
the  warranty,  it  might  perhaps  have  been  necessary  to 
state  it  in  the  declaration,  but  upon  that  point  I  give  no 
opinion  "  (.r). 

Where  the  consideration  is  erenitori/,  it  is  necessary 
for  the  plaintiff  to  prove  the  performance  of  the  con- 
sideration on  his  part,  that  is  to  say,  the  purchase,  in 
order  to  show  that  he  possesses  a  right  of  action  (y). 
And  as  the  price  has  usually  been  paid  when  an  action 
is  brought  on  a  breach  of  warranty,  the  payment,  if 
made,  will  be  included  in  an  averment  of  performance  of 
conditions  precedent  (z),  but  payment  is  not  essential  to 
support  the  action. 

If  the  false  warranty  or  misrepresentation  be  misstated, 
and  the  variance  be  material  to  the  merits  of  the  case, 
it  may  be  that  the  judge  at  the  trial  will  refuse  to  amend  frau.iuie'nt 
on  the  ground  that  the  defendant  has  been  misled  or  represent* 
taken  by  surprise.  Where  an  action  on  the  case  was 
brought  against  a  third  party  for  a  inisrepresentation  on 
the  sale  of  a  horse,  the  declaration  stated  that  the  defen- 
dant warranted  the  horse  to  be  "  sound  and  a  good 
worker,"  and  it  appeared  in  evidence  that  he  warranted 
the  hoi'se  "  sound  in  the  wind,"  an  objection  was  taken 
that  the  warranty  and  misrepresentation  alleged  in  the 
declaration  were  not  proved;  but  Alderson,  B.,  said,  "  I 
think  the  declaration  is  substantially  proved,  and  there- 
fore I  shall  direct  the  record  to  be  amended  under  the 
recent  statute  (o).  The  variance  relied  upon  by  the 
defendant  is  not  material  to  the  merits.  Tlie  merits 
are,  whether  or  no  the  defendant  made  a  fraudulent  mis- 
representation. It  is  proved  that  he  did ;  and  the  terms 
of  the  misrepresentation  are  not  quite  accurately  stated 
in  the  declaration  ;  it  is  clear  that  the  defendant  cunnot 
have  heen  misled  by  the  statement.  If  he  had,  I  would 
not  amend.  But  he  comes  here  to  defend  himself  from 
the  charge  of  having  made  a  fraudulent  misrepresenta- 
tion on  the  occasion  of  the  sale,  and  wliether  lie  repre- 
sented the  horse  to  be  wholly  sound,  or  merely  sound  in 


(r)  Simirt  v.  rr>/d^,  S  M.  i  W. 
728  ;  :.S  R.  R.  867. 

(!/)  See  Bui.  N.  P.  146;  and 
RiHg  V.  Brtjcbraugh,  2  Tyr.  468 ; 
2    C.    &   J.    418 ;   and    1     Chit. 


PleacUnR.  f.th  E.l.  29(!. 

(.-)  See  Order  XIX..  r.  U. 

\a)  3  &  4  Will.  4,  c.  42,  s.  23. 
See  now  Order  XXVIII.,  r.  12. 


ii 


S    ,1 


it    i 

(1 

^       I 


I      I       fi 


^         I 


190 


SStntcment  ot 
the  breach. 


Statement  of 
the  damage. 


Proof  in  poods 
bargained  and 
sold. 


Proof  in  an 
action  for  not 
accepting. 


PLEADING,   EVIDENCE  AND  DAMAGES. 

the  wind,  makes  no  difference  to  ihe  merits."     After  this 
amendment  a  verdict  was  found  for  the  plaintiff  (6). 

A  breach  must  always  be  stated  in  the  statement  of 
claim,  so  that  the  cause  of  complaint  may  appear  (<•).  If 
the  contract  be  in  the  disjunctive,  the  breach  otjght  to  be 
assigned  that  the  defendant  did  not  do  one  act  or  other ; 
as  on  a  promise  to  deliver  a  horse  by  a  particular  day  or 
pay  a  sum  of  money  (d).  It  is  a  rule  in  pleading  thtit 
the  breach  may  in  general  be  assigned  in  the  negative  of 
the  words  of  the  contract ;  and  therefore  it  is  not  neces- 
sary that  the  particular  description  of  unsoundness 
should  be  stated  (e). 

In  order  to  recover  special  damaffes  it  is  necessary  that 
they  be  explicitly  stated  in  the  statement  of  claim,  so  that 
the  defendant  may  be  prepared  to  dispute  the  facts.  But 
damages  which  necessarily  and  by  implication  oj  lair 
ensue  from  the  non-performance  of  the  contract,  need 
not  be  expressly  detailed,  and  are  recoverable  under  the 
common  conclusion  of  the  statement  of  claim  (/). 

Where  the  plaintiff  brings  an  action  for  the  price  of  his 
horse  as  [loods  bargained  and  sold,  he  must  be  prepared  to 
prove  such  a  contract  of  a  sal  ),  made  by  him  to  the 
defendant  and  completed,  as  w'  ir.cient  in  law  to  vest 
the  property  in  the  defendant.  :>i  'nstance,  where  tlie 
price  is  101.  or  upwards,  the  -i  must  prove  tliat 
some  requisite  of  the  4th  secti.  i  oi  .ae  Sale  of  Goods 
Act,  1893,  as  to  which  see  ante,  p.  6,  has  been  complied 
with  (k).  And  it  will  be  necessary  to  show  that  a  specific 
price  was  agreed  upon  (i)  as  part  of  the  contract. 

AVheu  the  plaintiff  brings  an  action  for  not  accepting 
the  horse  he  has  sold  to  the  defendant,  and  a  plea 
traversing  the  contract  or  agreement  in  tlie  statement  of 
claim  is  pleaded,  the  plaintiff  must  prove  the  contract, 
that  is,  the  alleged  consideration  and  the  promise  {k). 
And  if  tlie  defendant  contest  it  in  his  pleading,  the 
plaintiff  must  show  either  a  tender  {l),  as  the  case  may 
1  M.  & 


(/;)  J/rt/c/i    V.  DfH»!iaiii 
Rob.  442. 

(/')  UrirMeKil  v.  AiThhUhop  of 
Yoi-h,  Hob.  198,  238. 

(d)  Com.  Dip.  Pleader,  C.  ; 
Wri(//if  V.  Johnnon,  1  Hid.  440, 447  ; 
Aleiierry  v.  U'lilhi/,  1  Stra.  231. 

(fi)  Com.  Dig.  'pleader,  C,  4.'> ; 
an<l  see  1  Chit.  Pleading.  6th  Ed. 
172. 

(  f)  See  Jioorman  v.  Xath,  9  B. 
&  C.  l.-,2  ;    32  R.  R.  607  ;  Bullen 


and  Leake's  Pleading,  Gth  Ed. 
.")4  ;  and  Damages,  post. 

Ql)  Requires  no  stamp.  MnmoM 
V.  a/ioi-t,  2  Birg.  N.  C.  UH  ;  > 
Scott.  243  :  42  R.  R.  .-i44. 

(/()  EWiitt  V.  Piihii»,  10  Bing.  512  : 
38  R.  R.  1-32  ;  Rohdr  v.  Thiniifct,  t; 
B.  k  r.  388  ;  30  R.  R,  363. 

(/■)  Simimms  vi  Swift,  '>  B.  k  C. 
8ii7  ;  29  R.  R.  4.3S. 

(*)  Jieal  V.  ^fhife,  12  A.  &  E.  670. 

(/)  Proof  of  Tender,  post. 


Itai 


PLEADING   AND  EVIDENCE   FOIl  THE   PLAINTIFF. 


191 


ineiicss. 


I'roof  in  an 
action  for  not 
<leliverinL'. 


be,  or  that  during  a  reasonable  time  lie  was  readi/  and 
mllintf  to  deliver  it  (m). 

The  meaning  of  readiness  and  n-illinqness  is,  that  the  .Meaning  of 
non-conipletion  of  the  contract  was  not  the  fault  of  the  ^™,'"°''"' "'"' 
plaintiff,  and  that  he  was  disposeil  and  able  to  complete 
it,  if  it  liad  not  been  renounced  by  the  defendatit  (n). 

Where  the  plaintiff  has  otherwise  than  at  the  buyer's 
request  delayed  delivery  beyond  the  proper  time,  he  can- 
not enforce  acceptance,  unless  the  defendant  has  entered 
into  a  new  binding  contract  (o). 

Where  a  horse  is  bought,  and  an  action  is  brought  fi>r 
not  delirerinfi  him,  a  plea  traversing  the  contract  or  agree- 
ment alleged  in  the  statement  of  claim  will  put  the 
plaintiff"  to  prove  the  contract,  namely,  the  alleged  con- 
sideration and  iwomise  ;  and  if  the  defendant  contest  it 
in  liis  i)lending,  the  plaintiff  must  prove  that  he  was 
ready  and  uilling  to  accept  and  pay  for  it.  But  where 
there  is  a  traverse  of  readiness,  if  nothing  remain  for  the 
plaintiff  to  do,  it  lies  on  the  defendant  to  disju-ove. 
rather  than  on  the  plaintiff  to  prove,  the  readiness  and 
willingness  to  deliver  (p).  But  it  wil.  not  be  necessary 
to  prove  a  tender  of  the  money  (q).  And  it  is  sufficient 
evidence  that  the  plaintiff  was  readif  and  uilling,  if 
within  a  reasonable  time  the  horse  is  demanded  by 
him  (r),  or  his  servant  (5). 

Where  the  plaintiff  after  delivering  the  horse  brings  an 
action  for  his  price,  he  must  be  prepared  to  prove,  if 
denied,  1st,  the  sale,  of  which  the  delivery  of  the  horse 
to  the  defendant  and  an  acceptance  by  him  will  be 
sufficient  privui  facie  evidence  («) ;  2nd,  the  deliverti 
either  to  the  defendant  or  his  agent,  or  something  which 
lias  been  done  equivalent  to  a  delivery  (t) ;  and  8rd,  the 
price  agreed  upon  for  the  horse  ;  but  if  the  price  forms 
no  part  of  the  contract,  or  if  the  contract  is  merely  to  be 


Proof  in  "roods 
M>1(1  and 
(Iclivored. 


(ill)  fi'raiif/er  v,  Darre,  12  M.  & 
W.  431  :  Tern  pent  v.  Kilner,  2C.  K. 

:hij8. 

(«)  Cort  V.  Amhergiitp  Jiiiihv/iy 
Conijuuiij,  20  L.  J.',  Q.  B.  4f..")  : 
Itiihrr  V.  Firmiiiger,  28  L.  J.,  Ex. 
130. 

(ri)  Plerinsi  v.  Doiniing.  1 
V.  P.  V.  220  ;  4.-.  L.  J.,  C  P.  695 ; 
3.-1  L.  T.  263. 

( p)  Jlnirxon  v.  JuJin»on,  1  East, 
203  ;  6  li.  R.  252  ;  WaferliiiUKC  v. 
Skhiner.  2  B.  &  P.  447. 

(7)  WilhenY.AtltinKon.  1  Marsh. 


412  :  Lrrif  v.  Lord  Hrrhri-t.  7  Taunt. 
318  :  Tfiiipriit  v. Kihiir,  2  C.  B.  308. 

(/■)  Siiiiire  V.  Ilntit,  3  Price,  (>8. 

(x)  liPHtirtt  V.  Heiiiicrtoiu  2 
Stark.  X.  P.  C.  5,-)ii:  and  see 
Smith  V.  Bolt,  9  C.  &  P.  <>9r,,  and 
Roscoe,  N.  P..  18th  Ed.  549. 

(t)  lA-e  V.  Shore,  1  B.  k.  C.  94  : 
25R.  K.  317;  Smith  v.  Chanrr.  2 
B.  &  A.  755  ;  21  B.  R.  485.  Sec 
alsto  Jiartholomew  V.  Miirhiiii'li.  3") 
L.  J..  C.  P.  145,  and  ^^'fhh  v. 
I'ni  mm  liner,  3  M.  k  W.  473  :  49 
R.  R.  690. 
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implied  from  the  delivery  to  and  acceptance  by  the 
defendant,  tlie  plaintitt"  must  he  prepared  to  show  the 
real  and  reasonable  value  of  the  horse  bj'  persons  of 
fompetent  experience. 

Wliere  the  plaintiff  after  a  breach  of  warranty  sues  for 
repayment  of  the  purchase-money  as  money  had  and 
receirt'd,  he  may  be  compelled  by  a  proper  defence  to 
prove  the  receipt  of  the  money  by  the  defendant,  and  his 
own  title  to  recover  it  as  received  for  him  («).  He  must, 
therefore,  prove  the  conaidcration  and  the  performance  of 
it  on  his  part,  namely,  the  payment  of  a  partindar 
price  {x) ;  also  the  warranty,  the  breach  of  warranty, 
and  either  an  actual  re»cis»ion  of  the  contract  or  a  power 
to  rescind,  and  a  consequent  tender  of  the  horse. 

To  support  a  claim  for  money  found  to  be  due  on  an 
account  stated,  it  must  appear  that,  at  the  time  of  the 
accounting,  which  must  have  been  before  action  brought, 
a  demand  existed  between  the  parties  respecting  which  an 
account  was  stated,  that  a  balance  was  then  struck  and 
agreed  upon,  and  that  the  defendant  then  expressly 
admitted  that  a  certain  sum  was  then  due  from  him  to 
the  plaintiff  ((/). 

Where  an  action  is  brought  on  a  breach  of  warrant}', 
and  the  warrant}'  is  denied,  the  plaintiff  nmst  prove  the 
fact  of  the  sale  and  warranty  having  been  given.  If  the 
breach  is  traversed  the  onus  lies  upon  him  to  px'ove  the 
unsoundness  or  vice,  or  whatever  is  alleged  as  the  subject- 
matter  of  the  breach  (z).  And  of  course  he  must  in  all 
cases  prove  damage  whether  general  or  special. 

Where  there  is  evidence  of  fraud,  it  should  be  alleged 
in  addition  to  a  breach  of  warranty,  where  it  is  doubtful 
whether  a  warranty  can  be  proved  (a).  For  if  a  statement 
of  claim  discloses  a  state  of  facts,  upon  which  an  action 
jiiay  be  maintained  without  fraud,  fraud  need  not  be 
proved,  though  it  be  alleged ;  and  the  plaintiff  may 
recover  upon  the  facts  disclosed,  though  fraud  be  alleged 
and  disproved  {b).  But  where  the  plaintiff"  relies  on  fraud 
alone  and  does  not  succeed,  he  cannot  pick  out  facts 


(«)  Koscoe,  N.  P..  18th  Ed.  601. 

(j-)  Harreij  v.  Arch  bold,  3  B.  & 
C.  t!2t(  ;  Bentaroni  v.  Andfrmm, 
M.  &  M.  18S  ;  Lvenvit  v.  Smith,  4 
N.  &  M.  :W4. 

(y)  See  Chit.  Contr.,  14th  Ed. 
Til.  and  the  authorities  there 
cittd. 


(-)  Osborn  v.  Thomjmm,  '.»  C.  & 
P.  337  :  1  Tayl.  Evid.  337. 

(a)  Bullen  &  Leake's  Pleadings, 
7th  Ed.  317. 

(h)  Siviufeti  V.  Loftl  Ch'hiiKjiird, 
T>  H.  &  N."893,  1121.  Per  Parke. 
B.,  riwm  V.  Bigland,  8  Ex.  72.-> :  ill 
B.  B.  730. 
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which  would  otherwise  have  entitled  him  to  relief  apart 
from  the  fraud  (c). 

Where  no  warranty  exists  in   the   contract,  bnt  the  ^'"."f '"  •'*" 
contract  is  induced  by  false  representation,  known  by  the  nw,?Ui'en' 
seller  to  be  false,  the  action  is  grounded  on  the  fraud,  ropresenta- 
and  should  be  so  framed  (d) ;  for  the  knowledge  of  tlie  ''o"- 
defendant  is  in  sucli  case  essential  to  the  cause  of  action  (c). 

Wliere  an  action  is  brought  for  fraiuhilent  representation 
on  the  sale  of  a  horse,  tlie  plaintiff  should  be  prepared 
to  prove  the  wronffful  act  alleged  to  have  been  committed 
b)  tiie  defendant,  namely,  the  sale  by  means  of  the 
fraudulent  representation  (/) ;  and  it  is  essential  to  show 
that  there  was  a  sale  and  also  a  misrepresentation  (ri) ; 
and  he  must  give  proof  of  damage  whether  general  or 
special  (/<). 

A  sale  may  in  all  cases  be  implied  prima  facie  from  Pioof  of  the 
evidence  of  a  delivery  to,   and   an   acceptance    by,    the  ^",'7'*'"  ^^^ 
-  archaser  (t).     We   have   seen,  in  Chapter  I.,  what   is  *"*  '^' 
hufficient  evidence  of  a  contract  for  sale,  either  where  the 
value  is  under  IQl. ;  or  the  agreement  is  not  to  be  per- 
formed within  a  year;  or  the  value  is  lOZ.  or  upwards; 
within  the  4th  section  of  the  Sale  of  Goods  Act,  1893. 
Where  there  is  an  agreement  in  writing,  it  should  be  put 
in  and  proved,  and  it  is  not  necessary  tliat  it  should  be 
stamped  {k).     Where,  however,  the  bargain  and  sale  has 
been  made  by  word  of  mouth,  the  plaintiff  (0,  or  some 
witness  of  the  transaction,  must  be  called. 

Where  the  consideration  is  set  out  in  the  statement  of  i'r>v>f  of  the 
claim  as  executor)/,  it  will  in  point  of  fact  depend  upon  consi.l..iatio;i. 
llie  same  proof  as  the  contract  for  sale.  When  it  is 
executed,  the  plaintiff  nmst  show  that  it  took  place  before 
the  contract,  and  that  it  arose  at  the  defendant's 
request  (m).  In  the  case  of  a  sale  he  must  prove  pa//- 
ment  of  the  price  ;  but  where  the  consideration  is  another 
liorse,  or  other  goods,  a  delivery  and  acceptance  must  be 
proved.     Where,  however,  the  transaction  is  snbstantiallg 


(e)  IliuLiiiti  V.  Lombard,  L.  R., 
1  H.  L.  324  ;  London  Chartrred 
Itiink  of  Anxtralia  v.  I^mprifre, 
\:  R.,  4P.  C.  .-,72  ;  Soad  t.  Mur- 
row,  40  L.  T.  llH). 

(d)  Ormrod  v.  Ilvth,  9  C.  4:  P. 
3S7. 

(e)  ^'asley  v.  Freeman,  2  Sm. 
L.  C,  nth  Kd.  07. 

(/)  Per  Cresswell,  J.,  Mummery 
V.  Paul,  1  C.  B.  327. 

0. 


(-7)  Per  Erie,  J.,  ibid. 

(A)  Per  Rramwell,  P...  HtMivood 
T.  Jtahi,  28  L.  J..  Ex.  74. 

(1)  Bennett  v.  Jfniden.iti,  2 
Stark.  hoQ ;  and  see  Sm  ith  v. 
Rolt,  t>  C.  &  P.  (i'JG. 

(hS  Skrine  v.  Elmore.  2  Canifi. 
407;  11  R.  R.  7,-)4. 

(0  14  &  15  Vict.  c.  99.  ?.  2. 

(m)  King  t.  Sean,  2  Cr.  M.  Jc 
B.  48. 
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a  sale,  the  plaintiff  may  prove  that  the  defendant  took 
another  horse  in  part  payment  (n). 

The  payment  of  the  price  is  usually  proved  by  pro- 
ducing the  receipt,  which  of  course  must  bear  a  stamp 
where  the  sum  is  21.  or  upward  (o) ;  and  if  no  receipt  was 
given,  or  it  was  unstamped  or  lost,  the  plaintiff,  or  some 
person  who  witnessed  the  transaction,  must  be  put  into 
the  box  (/)). 
Appropiin-  Where  a  claim  consists   of  several  items,  the  party 

tiou  of  money  making  the  tender  has  a    right  of  appropriation ;    but 
leiicem.         .^  ^^  omits  to  make  any  appropiiation,  the  right  to 
appropriate  is  transferred  to  the  other  party  (q). 

The  plaintiff's  horse,  warranted  quiet  in  harness,  was 
sold  for  IGl.  at  Aldridge's  repositon*.  It  was  afterwards 
retunied  on  the  ground  that  it  did  not  answer  its  warranty, 
and,  on  being  tried  in  a  break,  was  found  not  to  be  quiet 
in  harness.  By  the  printed  regulations  of  the  repository 
the  purchase-money  for  any  horse,  carriage,  etc,,  sold 
there  was  not  to  be  paid  over  to  the  vendor  until  four 
days  after  the  sale.  And  he  wr.s  also  to  pay  lOs.  as  the 
expense  of  trial,  when  a  horse  was  found  not  to  answer 
his  warranty. 

After  the  trial  of  the  horse,  the  plaintiff  called  at  the 
repository  and  demanded  an  account  of  his  expenses,  when 


I  I 


t     : 


he  received  the  following : 

1847.  July  81.     Bay  gelding  bait 


£ 

0 


1 

5 


r> 

0 


July  31 
Aug.  4 
Aug.  3 


Auction 0 

Bay  gelding,  three  days    .  0  10    6 

To  cash  price  for  trial  of 

bay  gelding  in  harness  .  0  10    0 

£17     0 


The  plaintiff,  objecting  that  the  charge  was  exorbitant, 
laid  down  19«.  Gd.  on  the  desk  iv  the  defendant's  office 
and  demanded  his  horse.  The  defendant's  clerk  told  him 
he  could  not  have  it  unless  he  complied  with  the  rules  and 
paid  the  11.  7s.  The  plaintiff  then  went  away,  leaving  the 
19«.  6d.  on  the  desk. 

The  plaintiff  brought  an  action  of  debt  for  money  had 


(»)  Ilandt  V.  Jivrton,  9   Kast, 
34!». 
(o)  33  k  34  Vict.  c.  97,  s.  120. 
{p)  See    Hamhert    v.    Cohn,    4 


Esp.  213;  GR.  R.  864. 

(7)  SeeperWikle,  C.J.,  Hard- 
inijham  v.  Allen,  5  C.  B.  797  ;  7r> 
R.  U.  t<39. 
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and  received  with  a  count  in  detinue  for  the  horse.  It  was 
held  by  the  Court  of  Common  Pleas,  that  as  the  horse 
was  sold  subject  to  certain  conditions,  the  sum  received 
by  the  defendant  on  the  sale  was  not  money  had  and 
received  to  the  use  of  the  plaintiff,  until  those  conditions 
had  been  complied  with,  and  the  t'me  for  returning  the 
horse  had  elapsed.  Also  that  the  evidence  did  not  support 
a  tender,  inasmuch  as  there  was  no  specific  appropriation 
of  any  part  of  the  19«.  6d.  to  the  10«.  claimed  in  respect 
of  the  trial  of  the  horse  (r). 

Where  the  promise  or  warranty  has  been  made  by  word  of  Proof  of  the 
mouth,  the  plaintiff  or  some  party  who  heard  it  given  must 
be  called  to  prove  it.  Where  the  promise  or  warranty 
is  to  be  gathered  from  letters  which  passed  between 
the  parties,  or  was  formally  made  in  writing,  and  this  in 
the  case  of  a  warranty  is  usually  contained  in  the  same 
instrument  as  the  receipt,  they  should  be  put  in  and  read. 

The  buyer  may  give  evidence  of  a  warranty,  althougli 
in  a  note  of  the  sale  and  receipt  for  the  monej,  given  by 
the  seller  after  the  conclusion  of  a  parol  contract,  there 
be  contained  no  notice  of  any  warranty.  Thus  the  defen- 
dant sold  his  horse  at  Aldridge's  repository,  and  said  at 
the  time  of  sale  that  if  he  did  not  work  well,  and  go 
quietly  in  harness,  the  plaintiff  was  to  send  him  back,  and 
he  should  have  his  money  returned.  The  plaintiff  bought 
him  and  received  the  following  memorandum : — 

"  Bought  of  G.  Pink  a  horse  for  the  sum  of  71.  2«.  6d. 

G.  Pink." 

The  horse  when  put  into  harness  was  found  to  be 
unruly  and  vicious,  and  was  accordingly  returned  to  the 
defendant.  The  price  was  demanded  back,  and  on  its 
being  refused  an  action  was  brought  to  recover  it.  It 
was  held  by  the  Court  of  Exchequer,  that  parol  evidence 
might  notwithstanding  bt  oiven  of  the  warranty  (s). 

But  a  warranty  containt-d  in  a  receipt  is  not  always  Warranty  in 
conclusive  evidence  that  a  warranty  has  been  given.     For  i'/'^^'^^'''^  ""'■ 
where  some  hours  after  bargain  the  defendant  sent  his  clustve/"" 
coachman  to  pay  the  plaintiff"  the  money,  and  the  coach- 
man drew  out  the  following  receipt,  which  was  signed  by 
the  plaintiff,  an  illiterate  man,  "  Received  lOZ.  for  a  colt 
warranted  sound":  it  was  held  to  have  been  jiroperly  left 
to  the  jury  to   find  whether  the  warranty  of  the   colt 


(r)  Hardingham     t.     AlUn,     5 
C.  B.  796  ;  75  R.  R.  839. 


(«)  AlUn  T.  Pink,  4  M. 
140  ;  51  R.  R.  503. 
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formed  any  part  of  the  bargnin,  or  was  inserted  in  the 
receipt  witiiuut  authority,  by  an  after-thought  of  tlie 
defendant's  servant  (t). 

It  is  not  necessary  that  a  written  warranty  shouM  have 
an  afjrciment  stamp.  This  was  so  decided  in  the  luHow- 
ing  case,  where  tlie  plaintitf  gave  in  evidence  a  written 
instrument  signed  by  the  defendant,  which  had  a  receii)t 
stamp,  and  contained  a  receipt  for  the  price  of  the  horse, 
with  the  words  subjoined,  "  Warrantt'd  sound."  It  was 
objected  that  it  couUl  not  be  read  in  evidence  for  the 
purp«)8e  t>f  proving  the  wan*anty  without  an  agreement 
stamp.  But  on  the  authority  of  Lawrence,  J.,  in  Browne 
V.  Frye  (u),  Lord  EUenborough  held  that  sucli  a  receipt 
might  be  received  to  prove  the  warranty,  as  well  as  the 
payment  of  the  price  of  a  horse,  with  a  receipt  stamp 
only  (x) ;  and  a  warranty  comes  within  the  exception  in 
the  schedule  of  33  &  34  Vict.  c.  97  (the  Stamp  Act,  1870), 
as  it  is  an  agreement  relating  to  the  sale  of  goods,  wares, 
and  merchandises. 

Where  a  servant  employed  to  sell  and  receive  the  price 
has  given  the  warranty,  it  is  enough  to  prove  that  it  was 
given  by  him,  without  calling  him  or  showing  that  he  had 
any  special  authority  for  that  purpose  (j/).  But  this 
statement  must  be  taken  subject  to  the  qualification  that 
the  sale  took  place  at  a  fair,  or  that  the  seller  was  a 
horsedealer  (see  cases  cited,  ante,  pp.  136-139). 

But  the  warranty  of  a  person  merely  entrusted  to 
deliver  a  horse  is  not  prima  facie  binding  on  the  principal, 
but  an  express  authority  must  be  proved  (z).  So  also 
where  an  agent  makes  an  alteration  in  a  warranty  given 
by  his  principal,  a  special  or  general  authority  must  be 
shown  (a). 

Where  a  power  to  rescind  is  one  of  the  terms  of  a  verbal 
contract  for  a  horse,  some  witness  to  the  transaction  must 
be  called  to  prove  it  (b).  Where,  however,  there  is  a 
written  contract,  and  such  power  appears  as  one  of  tlie 
terms,  it  is  proved  by  putting  in  the  document ;  but  if  it 
do  not  so  appear,  or  if  it  were  given  in  a  subsequent  con- 


{t)  Fairmaner  v.  Buid,  7  Bing. 
57.5. 

(m)  Browne  v.  Fryf,  cited  in 
Skriite  Y.  Elmore.  2  Camp.  407  ; 
11  R.  R.  7.'->4. 

(r)  Skrine  V.  Elmore,  2  Camp. 
407  ;  11  R.  R.  754. 

(y)  Alexander    r.     Gibton,     2 


Camp.  555:  11  R.  R.  797. 

(z)  Woodin,  v.  Bur/ord,  2  C.  & 
M.  391 ;  4  Tyrw.  264  ;  39  R.  R.  802. 

(rt)  Stntde  V.  Dij*o)i,  1  Smith, 
400. 

(i)  As  to  unfitness,  see  Breach 
of  Warranty,  ante,  Chap.  VIII. 
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versntion,  it  is  inoperative,  and  the  original  contract  as 
proved  still  reniaiuH  open  (c). 

\Vt'  have  seen  in  tlie  seventh  chapter  whtit  coUHtitutes 
a  fraudulent  representation,  so  us  to  support  an  action  for 
deceit.  And  it  may  be  laid  down  as  a  rule,  with  regard 
to  the  proof  of  tlie  scienter  or  fraud,  that  wliere  a  repre- 
sentation is  fulse  to  the  knowledrfe  of  the  party  milking  it, 
this  is  in  general  conclusive  evidence  of  fraud  {d). 

Where  the  breach  of  warranty  («)  is  nnsoundness,  tlie 
plaintiif  must  prove  eitiier  an  actual  existence  uf  unsound- 
VI  ss  at  the  time  of  sale,  or  that  from  the  appearance  of 
tlie  horse  afterwards  he  must  have  been  unsound  when 
sold.  This,  however,  must  be  satisfactorily  proved, 
because  a  mere  suspicimi  that  the  horso  was  tlien  unsound 
is  not  sufficient  (/).  Where  the  breach  of  warranty  is 
rice,  the  plaiiititf  nnist  prove  tiie  existence  at  tlie  time  of 
sale  of  such  a  bad  habit  as  in  the  eye  of  the  law  consti- 
tutes a  rice  iff).  And  where  a  horse  is  warranted  fit  fcr 
some  particular  purpose,  he  must  be  proved  to  have  been 
untit  for  it  in  ordinary  hands  (/t). 

It  is  not  necessary  that  the  plaintitl'  should  inform  the 
defendant  of  the  nature  of  the  unsoundness,  and  he  may 
refuse  to  do  so  if  applied  to  before  the  trial ;  and  the 
Court  of  Connnon  Pleas  held  that  if  the  defendant  wishes 
to  ascertain  the  nature  of  the  unsoundness,  he  should 
take  out  a  summons  for  that  purpose  (»)• 

As  there  are  a  variety  of  particular  causes  of  unsound- 
ness (h),  the  proof  of  it  will  vary  according  to  the  circum- 
stances of  the  case. 

There  are  some  cases  which  merely  depend  upon 
evidence  as  to  a  certain  fact ;  for  instance,  a  horse  after 
sale  is  discovered  to  be  lame  from  a  curb  (I),  and  a  person 
giving  his  evidence  on  the  part  of  the  plaintiif  must 
actually  have  seen  the  curb,  either  before  or  at  the  time 
of  sale. 

Other  cases  may  be  proved  either  by  evidence  as  to  a 
certain ^ijc^  or  hy  reterinary  opinion.  As  where  the  buyer 
discovers  a  spavin  {in)  after  sale,  he  must  either  prove  its 
_('•)  I'ayne    v.    M!iti!e,    7   East,       Hob.  210  ;  f,-2  U.  R.  7!U. 


274. 

((/)  Ormrod  v.  IJuth,  14  M.  &. 
W.  i;(U— E.\.  Ch 

((•)  .ScL'  lireach  of  ■\Vairaiity, 
ante,  t'li.ip.  VIII. 

(/)  L'an-s  V.   J)ij-on,   2   Taunt. 

34a. 

(j/)  f-cholejield  v.  Rohh,  2  M.  k 


(h)  Oi(hleit  V.  I'l'iiii'tngtiiii,  ". 
Dow,  1(U. 

((')  Attfrhury  v.  Fiiirmaiiiter,  S 
Jlooru,  HH. 

(It)  See  Unsoundness  and  Vice, 
ante,  Chap.  IV. 

(/)  Curl),  ante.  p.  ■*<'! 

(^iii)  ."Spavin,  ante,  p.  107. 
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Both  fact  mil  I 

vetciiniiiy 

opinion. 


Vi'terinaiy 
opinion  nionc. 


Rviilenoe  as 
to  vice. 


Kvldence  ns 
to  unfitnusri. 


rroof  of 
rescission. 


Troof  of 
tender. 


existence  before  or  at  the  time  of  sale  by  some  one  who 
liad  then  actually  seen  it,  or  he  must  produce  veterinary 
testimony  to  show  that  from  its  present  appearance  it 
muat  have  then  existed. 

Other  cases,  again,  may  be  compounded  both  of  fact  and 
veterinary  opinion  ;  as  where  a  horse  has  a  splint  (n)  and 
is  lame,  the  question  is  whether  the  present  lameness  (o) 
proceeds  from  the  splint ;  and  if  it  does,  whether  the 
Hplint  actually  existed  or  must  have  existed  before  or  at 
the  time  of  e  .le. 

Or  a  pure  quettion  of  veterinary  opinion  may  arise,  as 
where  there  is  a  dispute  whether  a  horse  is  spavined  (p) 
or  not ;  or  where  the  natural  appearance  of  a  horse's  hock 
is  altered,  and  it  is  doubtful  whether  it  is  merely  a  capped 
hock  (q),  or  a  material  alteration  in  the  structure  of  the 
hock  joint. 

The  proof  of  an  alleged  vice  (r)  may  depend  upon  evi- 
dence of  the /act  of  its  having  existed  before  or  at  the  time 
of  sale  ;  or  upon  proof  of  the  existence  of  a  certain  habit 
before  or  at  that  time,  and  then  upon  veterinary  opinion 
as  to  the  effect  of  it. 

The  unfitness  («)  for  the  purpose  for  which  the  horse 
was  bought  must  be  clearly  proved ;  as,  for  instance, 
where  a  horse  has  been  warranted  to  be  a  "  thorough- 
broke  gig  horse,"  the  jury  must  be  satisfied  that  a  person 
of  ordinary  skill  cannot  safely  drive  him  (t). 

To  prove  a  re»cis»ion,  the  plaintiff  must  either  prove  that 
the  defendant  accepted  the  horse  when  tendered,  or  he  must 
show  a  rescission  by  mutual  ofjreev'nt. 

The  plaintiff  may  prove  a  ti  -r  by  showing  that  he 
sent  the  horse  back  to  the  defend  .,  vho  refused  to  accept 
it  (h)  ;  or  that  he  sent  the  hors  -o  livery,  and  informed 
the  defendant  that  he  had  done  so  (x). 


Pleading  and  Evidence  for  the  Defendant. 

Defence  for  The  ordinary  evidence  of  detention  is  that  the  defendant 

'owls*  "  "^      lefused  to  deliver  the  goods  when  dcaanded  (y).     It  is  no 

Jteere,  ante,  p.  131. 

(0  Ibid. 

(w)  See  Tower*  v.  Barrett,  1 
T.  R.  nn. 

{jp)  Chetterman  v.  lAimb,  2  A.  4 
E.  129  :  41  K.  R.  397. 

(y)  Jonet  v.  Dotcle,  9  M.  &  W. 
19  ;  (!0  U.  K.  6.->2. 


(;))  Splint,  ante,  p.  107. 

(o)  Lameness,  ante,  p.  91. 

(/j)  Spavin,  ante,  p.  107, 

(j)  Capjied  Hopks,  ante,  p.  79. 

(r)  See  Unsoundness  and  Vice, 
ante.  Chap.  IV. 

(«)  Gfddtt  V.  Pennington,  5 
Dow,   164.    See    Biwkingham    v. 
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(lefe'ice  to  sbow  tlmt  the  goods  were  not  in  hiii  posaessioti 
when  demanded  if  he  hod  improperly  parted  with  the 
pusoessiou  U),  as  where  he  had  Bohl  them,  or  lust  theui 
by  carelessness  (a)- 

Where  goods  have  been  deposited  or  pledged  with  the 
defendant  as  part  of  an  illegal  or  immoral  agreement,  the 
maxim  *'/»  pari  delicto  potior  e»t  conditio  dejcndentit" 
applies,  and  the  plaintift'  cannot  recover  them  (b). 

In  an  action  for  goods  bargained  and  sold  the  defendant, 
provided  that  he  plead  them  specially,  may  rely  on  any  of 
the  following  facts,  ris.,  that  the  defendant  never  bought  a 
horse  of  the  plaintitl'  at  all,  or  that  the  sale  wus  invalid 
under  the  Statute  of  Frauds  (t),  or  s.  4  of  the  Sale  of 
iioods  Act,  1893 ;  or  where  he  did  not  see  the  horse 
before  purchase  he  may  show  that  it  does  not  vorreafiond 
with  its  description  (d) ;  or  where  it  has  been  ordered  for 
It  particular  purpose,  for  instance,  to  run  in  a  carriage,  he 
may  show  that  it  was  unfit  for  that  purpose  (f) ;  or  that  it 
was  not  the  horse  which  he  bargained  to  purchase,  tiiough 
of  the  same  name  (/),  or  tlmt  the  contract  was  made 
without  the  proper  formalities  (y). 

In  an  action  for  not  delirerintj  a  horse,  tlie  defendant 
may  show  that  he  did  not  sell  a  horse  to  the  plaintiff  at  all, 
4)r  that  the  mlc  was  informal  under  the  Statute  of  Frauds  (// ). 
And  where  he  contests  it  in  liis  pleading,  he  may  show 
that  the  plaintiff  was  not  ready  and  uHUmj  to  act-ept  and 
receive  it  and  pay  the  price  (i).  And  where  no  particular 
time  has  been  specified  for  tlelivery,  he  may  show  that  the 
plaintiff  nei'iT  made  any  demand  (k). 

Where  there  is  no  ambiguity  in  the  language  of  a  con- 
tract, evidence  is  not  admissible  to  show  that,  by  the  usage 
«>f  the  particular  trade,  persons  selling  under  such  contracts 
are  not  bound  to  deliver  the  goods  without  payment  {,1). 


XWU'Xxce  for 

piinul,  ami 
solil  iinil  (or 
iKitacceiitint;. 


Uftt'Dct.'  in 
action  for  not 
iU'livL'riiijj. 


C--)  Ji>iir:<  V.  Dmrle,  '.»  M.  ic  W. 
lil;  r.O  II.  H.  (i.")2. 

(a)  Heecfi  v.  Palmer,  2^  L.  J. 
C.  1*.  ir.H. 

(//)  Taiihir  V.  Clie»tfi:  L.  R.,  4 
g.  H.  30!» :  38  L.  .1.,  Q.  li.  22."'. 

((•)  Juliiifiin  V.  Dodiiiiin,  2  M.  A: 
W.  i;.-,3 ;  4f,  It.  11.  733 ;  hViotf  v. 
Thoma»,  3  ibid.  170  ;  4'.»  K.  K.  -loS  ; 
Jiiitteruieri'  v.  Uaijea.   .">  ibid.  4.">ti. 

(rf)  See  >''/wf  V.  hluy.  2  B.  i: 
Ad.  4.'i(; ;  M)  11.  li.  tl2t> ;  Piirxonn  v. 
M^jeto;,  4  C.  B.  IMJ.-.. 

((-)  rhiiiiter  V.  Jlii/tkhit,  4  M.  A; 
W.  400  ;  51  K.  It.  1150. 


Where  evi- 
dence of  tlic 
Hsntre  of  trade 
i-i  not 
iidmis-iblc. 


(/■)  li<ijf^»  V.  Wicltelhaut,  33 
L.  J.,  Ex.  ItiO. 

((/)  t'iriul  V.  Dfitnelt,  27  L.  J., 
C.  i'.  314  ;  Bradley  v.  liarthley, 
14M.4:  W.  H73. 

(/()  Johnniin  v.  IMi/xoh,  2  51.  it 
W.  ti53 ;  4ti  U.  U.  7:i3  ;  A'llwtt  v. 
r/ioiiias,  ■Mbia.  170:  4'.»  K.  U.  .ViS  ; 
Jiiittenm-re  v.  Jtaijex,  ."<  ibid.  4r)ti. 

(/')  JtiiifxiiH  V.  JohiiMii,  1  East, 
203  ;  f.  K.  U.  2.-i2. 

(It)  Hiiih  V.  (hi,H.  r,  T.  U.  410. 

(/)  S/iiirtiiti  V.  hritiu-ki',  10  C.  B. 
212;  M  U.  U.  "'32  :  and  see  11" m- 
/threy  v.  JJ<il,;  27  L.  .1..  Q.  B.  3'.W, 
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^^  .lere  nn  •ctioii  \h  brought  for  the  price  of  n  horse  nn 
fh^riU  mid  ami  dtliiered,  the  defendant,  by  proper  alleca- 
tici  s  .11  big  statement  of  defence,  may  ditipute  the  S(de  and 
detnatf  in  point  of  fact.  Therefore  be  nmy  hIi'Hv  that  lb<' 
«a/<  wti'^  on  credit  wliich  had  not  ejrpirtd  wlien  tlie  action 
was  1-r.  (i;,»ht  (hi)  ;  that  mo  absolute  aalf  took  place  ;  tbnt 
th^f  no  delivnif  at  all  (m)  ;  or  that  the  dvlireiif  whh 
ft  ti<'  ].•  pose  of  H  reasonable  tiitd  and  that  the  borso  dit] 
nf)'  .full  w/'  ;  or  he  may  sluiw  tbut  the  horse  whm  trttinu-d 
01,  tli(  n  (  iind  of  H  breach  of  wurranty,  jim^imnt  ti>  an 
0.  •  ( I. .••Ill  embodied  in  the  contract.  If  Ins  i^JeJenee  is 
I  HH'  ',  oi  course  it  must  be  specially  pi eaded.  So  ulsso 
iiii    I  '.'!iii!  of  title  (;>). 

I*  •  " .  .  •  cannot  properly  be  pleaded  by  way 
'  ,10  tanto,  to  an  action  brouglit  by  tbr 
1  U  f  exchange,  or  other  negotiable  security 
■  uyer  for  the  price,  except  where  there  has 
"ue  of  consideration,  and  the  buyer  Iihh 
rei  udiuud  tite  .ontract  (q).  But  since  the  .ludiiaiure 
Acts  a  breach  of  warranty  may  be  pleaded  by  way  of 
cnniteiclaiin  in  such  an  action  (r). 

However,  it  is  only  reasonable  and  just  tbnt  when  an 
action  is  brought  by  the  seller  to  recover  the  price  or  value 
of  a  hoi-se  or  any  other  goods,  that  the  buyer  siiould  be 
at  liberty  to  show  the  breach  of  wurranty  iii  reduction  <>r 
dnmaijcs  {«). 

Where  a  horse  is  bought  warranted  sound,  and  part  of 
the  price  is  paid,  and  on  turning  out  unsound,  he  is  found 
to  be  worth  no  more  than  that  sum,  it  is  a  good  defence 
to  an  action  for  the  residue.  Thus,  in  the  following  lase, 
it  appeared  that  the  plaintiff  sold  to  the  defendant  a  horse, 
warranted  sound,  for  twelve  guineas,  of  which  tlie  defen- 
dant had  paid  three.  In  fact,  tlie  horse  was  not  souml  ; 
and  the  defendant  refusing  to  pay  any  more,  an  action 
was  brought  to  recover  tlie  residue  of  the  horse's  price. 
It  was  proved  that  the  horse,  at  the  time  of  sale  to  the 


(/«)  Ilroomjield  v.  Smith,  1  Jf. 
ii  \V.  542;  Wehh  v.  Fiiiniiiiner, 
3  M.  A:  W.  47:!  :  4!i  1!.  U.  tJ'.Hi ;  and 
see  P>ni/  V.  Uifl,  2  ('.  1!.  S(h). 

(«)  >>-tiSiiiifhv.  /•^'/^!lC'.icl'.f.!M•.. 

(..)  .V/vW  V.  Jllni/,  2  II.  ic  Ad. 
4.">i;  :  3(i  1!.  K.  G2(>  :  JAm*  v.  Sicert, 

Iii  *>'.  ii.  4ii3:  >;<  ;;.  i{.  :,in,. 

(/>)  n'lilh'i-y.MeUor.  1 1  V.  I!.478. 

('/)  ^'ee   MiHfi/ritlgr   v.  Johca,    'A 

Canip.  ;W;    Kiwi-   v.     WhaUnj,   1 


Esp.  1.-9  ;  MVa*  V.  Ifopki/it,  .')  SI. 
&\\'.  7;  fi2IJ.  I!,  (ill. 

C)  Order  XIX.,  r.  .'1. 

(«)  I'liiiltiiii  V.  Li>ftimort\  !•  11.  iV 
('.  2(i.->  :  82  It.  It.  ti73;  Momli'l  v. 
St/Tl.  H  M.  k  W.  ,s,-,»  ;  1  1).  X.  .«. 
S  ;  .^t*  It.  It.  X'.Mt :  Pat-KoiiK  V.  Sea-toii. 
4  C.  Ii.  yiiS  ;  It;  L.  J.,  f.  1'.  1«4. 
See  also  s.  Tt'A,  siib-n.  (I)  (a")  of  the 
Side  of  liootls  Act,  Ittlta,  ante, 
p.  177, 
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d^fendftnt,  wn«i  not  worth  more  tlmn  1/.  ll*.  6</.,  Rnd 
the  (lefeiiiiatit  aftttrwaniH  tnAA  it  fur  1/.  lOi.  On  tlieHf 
fact*  I<<irtl  Kenyoit  held  that  the  plaiiititf  coiihl  only 
rero^'tr  the  valiU' ;  and  niotv  hnviiiK  been  imitl  to  him  by 
the  (lefendnnt,  he  whh  nouHiiited  (0. 

Wliere  nn  action  is  brought  to  recover  back  the  price 
paid  for  a  liorHe,  on  fiiilitre  of  consideration,  nfi  hiDiieif  ha<l 
ami  nrfiifd,  the  defendant  may  show  that  he  m  r,  r  n-eiirnl 
the  price,  or  that  he  never  warruHteil,  or  that  there  wan  mo 
hreueh  of  warranty,  or  that  there  was  no  retcigsion  of  tiie 
coiitriict,  or  that  there  waH  no  louver  to  rencind,  or  ho  tender 
of  the  iiorse,  or  that  being  Hold  on  triMl,  it  waH  kept  longer 
than  was  neeeBsarv  for  nwch  trial  (n). 

Tlu'  defemhmt  in  an  action  mi  a  breach  «f  warrunttf  may 
deny  the  nurrantij,  or  he  niay  kIiow  that,  at  the  time  «;/' 
mh\  tlie  horse  anaircred  kin  n-arrantji,  whether  it  were 
soundness,  freedom  from  vice,  iitnesu  for  a  particular 
purpD-ne,  &c.  (j). 

'I'lie  defendant  muy  prove  that  the  warranty  was  addetl 
to  tlie  form  of  receipt  unknown  to  hint.  Thus,  in  an  action 
Itrouylit  on  the  warranty  of  a  liorse,  the  jury  gave  averdict 
for  th«  defendant,  being  of  opinion  that  the  warranty  hail 
been  surreptitiously  introduced  into  the  receipt  by  tiic 
iduintitV  hejore  it  was  signed  by  the  defendant.  And 
Piatt,  U.,  snid,  that  if  the  jury  had  been  of  opinion  that 
the  Words  were  added  ajtenvarda  by  the  pbiintiH',  it  would 
have  been  his  duty  to  have  impounded  the  receipt  f«>r 
ulterior  purposes  (//). 

\\  htie  an  action  is  brought  on  a  bresicli  of  a  warranty  of 
si)undneHs,  tiie  subsequent  recovery  ot  the  horse  nniy  bo 
jtroved  in  reduction  of  danniges.  Evidence  may  also  lie 
given  lis  to  the  sliglitness  of  the  disease  ;  because,  ot'c-ours-  . 
if  tiie  disease  be  slitjht,  the  hh8o«H(/h('««  is  proportionate! 
so,  and  so  also  ought  to  be  the  datnaijcx  (z). 

In  an  action  for  fraiululent  representation  on  the  sale 
of  a  liorse,  the  defendant  may  show  that  he  uevev  nmde 
miy  n  prcseiitiition  on  the  sale  ;  or  that  the  rejjresentatiou 
was  homstly  made  and  believed  by  liiiii  at  tlietime,  tiiougli 
not  true  in  point  ot  fact;  or  that  tin-  hors  ■  at  the  time  of 


I)<fi'nre  fi.r 
iniiiipy  Imil 
aii<l  ri'Ci'tviil. 


(0  A7»</  V.  Biixtiiii.  citt'il  7  Kiist, 
,-\  str-ft  V.  Ji'.iiii    -> 


(' 


M.  A:  X'\. 


\>\K  I'.t:.  h'H. 

ly)   Ulimi   V.    Show.   Kx.    X.   1'.. 
l-»   IK.V. 


Mpj 


I'll) ;  Ht!  1;.  K.  tii'ti  :  hikI  see  iMiiixoii 
V.   <\ilIU.  Id  c.  1!.  :,A->. 

(j')  Sfo  t'viilciice  a>  to  L'nsouiiil- 
iie.Hs.    Vice    :uk1    riititiiess,    aiitf, 


(I-i  Kiilihll  V.   Jiiii-Hiiril,  '.>  M.  \ 


W.f'To  :  (H'U.  It. 
V.  Colli.--,  in  V.  1!. 


See  Dtiii) 


I't'ffnci'  to  an 
net  inn  ttti  II 
I'liafh  I'f 
v--ariniity. 


Sill  rf|itilii)U* 
warraiitv. 


Kvidcnce  in 
irduotimi  i.t 
daiiiagc"!. 


Iicfcnci'  ••• 

:i    tinll  fi 
ti:ill(lull  !.t 

r-|ireseuta- 
lion. 


I 

f 
i 


202 


PLEADING,   EVIDEXCE  AMD  DAMAGES. 


Disputing  tlie 
warranty. 


Disputing  the 
unsounduesK, 


Subsequent 
recovery. 


sale  corresponded  with  tlie  representation.  A  statement 
merely  untrue  is  not  sufficient  evidence  of  fraud ;  there 
must  be  wilful  deceit  with  the  object  of  inducing  the 
plaintiff  to  act  upon  it  (a). 

The  defendant  may  show  that  he  is  not  bound  by  the 
warranty  (b),  as  where  it  has  been  given  by  a  person 
merely  entrusted  to  deliver  the  horse  (c),  or  by  a  servant 
after  sale  {d).  And  where  the  defendant  is  neither  a 
horaedealer  nor  stablekeeper  he  may  prove  that  the  warranty 
was  given  by  an  agent  who  was  expressly  forbid  to 
wari'ant  {e),  and  that  in  consequence  he  had  offered  to 
take  back  the  horse. 

The  defendant  may  show  that  the  horse  at  the  time  of 
sale  was  sound,  or  free  from  vice,  or  that  the  defect  was 
patent  at  tiie  time  of  sale.  And  this  will  depend  upon  the 
same  sort  of  evidence  as  we  have  before  described  (/).  The 
defendant  may  also  show  that  the  horse  was  not  unfit  for 
the  purpose  for  which  he  was  bought ;  for  instance,  that 
he  has  answered  his  warranty  when  used  by  persons  of 
ordinary  skill  (g). 

But  where  a  horse  is  proved  to  have  had  a  disease  at  the 
time  of  sale,  his  subsequent  recovery  is  no  defence  to  an 
action  on  a  breach  of  warrant^',  because  where  a  horse  is 
warranted  it  is  to  be  presumed  he  is  fit  for  immediate 
use(/0. 


Damages. 


General 
damages. 


Special 
damages. 


Tlie  damages  which  necessarily,  and  by  implication  of 
laiv,  ensue  from  the  non-performance  of  the  contract,  or  the 
commission  of  the  wrongjul  act,  need  not  be  expressly 
detailed,  and  are  recoverable  under  the  common  conclusion 
of  the  statement  of  claim  (i). 

But  damages  which  really  took  place,  but  do  not  neces- 
sarily arise  from  the  non-performance  of  the  contract,  or 


(a)  Ormrud  v.  Jluth,  14  M.  k 
W.  »i51. 

(A)  See  Warranty,  Chap.  V. 

((0  \V'uu(/iii  V.  Burfoi-d,  2  Cr.  k, 
M.  391  :  4  Tyrw.  2ti4  ;  M  B.  U.  802. 

(rf)  IMiicr  V.  /fawkti,  5  K«p,  72. 

(e)  Femi  v.  J/arrUoii,  3  T.  R. 
7t>l  ;  and  Scotland  (^Baiik)  v. 
WaUon,  1   Dow,  45;  14  K.  U.  11. 

(/)  Evidence  as    to    Unsound- 


ness, ante,  p.  1U7  ;  Patent  Defects, 
t'hiip.  V. 

{(/)  Gcdden  V.  Peniiliigtoit,  J  Dow, 
lt!4. 

(/()  Cmte*  V.  SteplifHn,  2  M.  & 
Rob.  l.->7  ;  (i2  R.  R.  78.-.. 

(/')  See  JiiHirmaii  v.  Xanli,  'J  B. 
&  C.  l.->2  ;  32  R.  R.  6tl7  :  Bullen  A: 
Leake's  I'leadiiigs,  Uth  Ed.  54. 
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the  commission  of  the  wrongful  a<r^  and  are  not  implied 
by  law,  must  be  expressly  stated  in  the  statement  of 
claim  ;  so  that  the  defendant  may  be  prepared  to  dispute 
the  facts. 

The  damages  must  be  the  legal  and  natural  consequences  Legal  and 
of  the  breach  of  contract,  or  of  the  injury  which  has  been  |^'**^g™J.^""j 
inflicted  (fc).   Thus  the  costs  of  an  action  brought  on  a  false  tho"bieach  of 
representation  made  by  a  third  person  of  the  profits  of  a  contract, 
business,  such  third  person  not  having  been  communicated 
with  before  the  action  was  brought,  nor  having  represented 
himself  as  agent  for  the  defendants  in  that  action,  are  not 
the  legal  and  natural  consequences  of  the  breach  of  contract 
or  of  the  injury  which  has  been  inflicted  {I).     But  it  is 
otherwise,  when  on  the  third  person  being  communicated 
with,  before  action  was  brought,  he  said  that  the  plaintifis 
might  go  safely  on  with  their  action,  and  also  professed  to 
have  authority  as  agent  for  the  representations  which  he 
made  (in). 

This  rule  illustrates  the  maxim  "  In  jure  nan  rcmota 
causa  sed  proximo  spectatur  " — it  is  the  proximate  only  and 
not  the  remote  consequences  of  an  act  that  are  to  be  re- 
garded. But  as  to  the  degree  of  remoteness  it  is  said  that 
no  distinct  line  c'l  be  drawn.  In  each  case  the  Court 
must  say,  as  a  mutter  of  law,  whether  it  is  on  the  one  side 
or  the  other  (n).  In  Hobbs  v.  London  and  South  Western 
Railway  Co.{o),  the  plaintiflfs  took  tickets  to  travel  by  a 
midnight  train  from  W.  to  H.  The  train  did  not  go  to  H., 
and  the  plaintiffs  were  taken  to  E.,  which  was  a  station 
fm-ther  from  the  plaintiffs'  house  than  H.  was.  The 
plaintiff's  walked  home  in  the  wet  from  E.,  there  being  no 
conveyance  to  be  had.  It  was  held  that  damages  might  be 
given  for  the  personal  inconvenience  and  discomfort  of 
liaving  so  to  walk,  but  not  for  illness  brought  on  by  the 
dampness  of  the  night.  But  where  an  innkeeper  contracted 
to  provide  stabling  for  twelve  horses  for  the  plaintiff'  during 
a  particular  fair,  and  failed  to  do  so,  it  was  held  that  the 
plaintiff  could  recover  damages  for  injury  caused  to  the 


See  1    Chit.   Pleading,    0th 

3".t5  ;    also    Mciim    v.    Mil- 

8    East,  3  ;    'J  K.  R.    361  ; 

1  V.  Gre,-n,  1  C.  P.  D.  U2  ;  4.5 
.  v..  P.   28  ;    UiitidM  V.    Xew- 

2  Q.    B.   D.    102  ;  46  L.  J., 
2.->9;    36    L.    T.    164;    25 

313— C.  A. 


{*) 
Ed. 
fttehi, 
Smi 
I..  -T., 

Q.   B 
W.  K. 

(I)  Rirhardfon     v.      Dunn,     30  (»)  Ubi  s.ipra, 


L.  J.,  C.  P.  44. 

((w)  li/titdfll  V.  Tnmtit,  25  L,  J., 
C.  P.  307. 

(m)  Iliihho  V.  LiindoH  iiiiil  Smith 
WfHtirn  Rail.  Co..  L.  R.,  10  Q.  K. 
117  ;  44  I..  J..  Q.  B.  52  :  32  L.  T., 
352  ;  23  W.  R.  520— per  Black- 
burn, J. 
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horses  by  exposure  to  the  weather  while  he  was  engaged  in 
finding  other  stables  for  them  (p). 

The  Judge  should  direct  the  jury  as  to  any  established 
rules  of  measuring  the  damages  applicable  to  the  particu- 
lar case,  and  the  omission  to  do  so  is  a  ground  for  a  new 
trial  (5). 

In  accordance  with  the  rule  that  damages  should  be 
estimated  by  the  legal  and  natural  coi^sequence.s  of  the 
breach  of  contract,  or  such  as  may  be  reasonably  supposed 
to  have  been  in  the  contemplation  of  the  parties  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the  breach 
of  it,  it  was  laid  down  in  Hadley  v.  Baxendale  (r),  tliat 
where  a  contract  is  made  under  special  circumstances,  which 
are  communicated  by  one  of  the  contracting  parties  to  the 
other,  the  damages  resulting  from  a  breach  of  the  contract, 
which  the  parties  would  reasonably  be  supposed  to  have 
contemplated,  are  the  amount  of  injury  which  would 
ordinarily  follow  from  such  a  breach  of  contract  under  the 
special  circumstances.  But  if  the  special  circumstances  are 
unknown  to  the  party  breaking  the  contract,  he,  at  the 
most,  can  only  be  lield  to  have  contemplated  the  amount  of 
injury  which  would  arise  generally,  and  in  the  great  mul- 
titude of  cases,  not  affected  by  any  special  circumstances, 
from  such  a  breach  of  contract.  Therefore,  in  a  case 
where  a  miller  employed  a  carrier  to  deliver  a  broken 
shaft  to  an  engineer  for  repair,  and  the  carrier  was  guilty 
of  an  unreasonable  delay  in  delivering  it,  the  result  of 
which  was  tlie  stoppage  of  the  mill,  and  a  consequent  loss 
of  profits,  it  was  held  that  sucii  a  loss  of  profits  should 
not  be  taken  into  consideration  by  the  jury  in  estimating 
the  damages,  as  the  carrier  had  not  been  infoi'med  that 
this  would  be  the  result  or  the  probable  result  of  his 
negligence  («). 

In  the  ordinary  case  of  trover  for  a  horse,  the  plaintiff 
recovers  tlie  value  of  the  horse,  and  not  what  the  horse 
might  have  earned  besides  (0.  Special  damages  may  be 
recovered  if  trover  is  laid.  Therefore,  where  in  trover  for 
a  horse  it  was  laid  as  special  damage,  that  the  plaintiff 


(yO  Mr.Viihott  v.  Field,  7 
Q.  B.  D.  591  ;  .->0  L.  J.,  Ex.  552— 
C.  A. 

('/)  HiKllrji  V.  Biu'endalf,  2;l 
L.  J..  iL\.  17y;  Siiiecd  v.  l-'oord, 
28  L.  J..(^  H.  irM. 

(/•)  Ilitillrji  V.  liajviidiilp,  23 
L.  J.  Ex.  1  "i> ;  Hmeed  v.  Fourd,  2S 


L,  J.,  g.  B.  178  :  Homo  v.  Mid- 
liiiid  Hail.  Co.,  L.  IJ.,  8  C.  P.  131  : 
42  L.  J.,  C.  P.  54  ;  Tfamiiiond  v. 
J{iiMey.  20  Q.  B.  D.  7ii :  57  L.  .1.. 
g.  b.  58. 

U)  Ibi.l. 

(t)  Per  Jervis,  C.  J.,  Ilmd  v. 
Fiiirlnutkt,  22  L.  J.,  C.  P.  20ti. 


it 
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was  obliged  to  hire  other  horses,  it  seems  that  the  amount 
of  damages  shouhl  be  the  value  of  the  plaintiff's  horse 
when  taken,  and  the  sum  he  paid  for  hire,  deducting  wliat 
would  have  been  tlie  expense  of  keeping  his  own  horse  for 
the  time  (w). 

Where  the  property  in  goods  has  ])assed  under  the  con- 
tract, but  the  price  has  not  been  paid,  and  the  vendor  has 
wrongfully  converted  and  disposed  of  the  goods  so  as  to 
preclude  himself  from  delivering  them,  and  recovering 
the  price,  the  vendee  can  only,  recover  the  difference 
between  the  value  of  the  goods  and  the  contract  price, 
and  cannot  recover  the  full  value  by  suing  for  the 
conversion  of  the  goods  instead  of  for  the  breach  of 
contract  (x). 

Whenever  a  party  is  liable  for  a  breach  of  a  contract,  Dama^'es 
either  express  or  implied,  the  plaintiff  is,  in  general,  en-  '"  '•"'• 
titled  to  nominal  damages  ;  although  the  action  be  framed 
in  tort  for  such  breach  of  contract,  and  no  actual  damage 
he  proved  («/).  But  in  the  case  of  actions  framed  in  tort 
for  breach  of  contract,  the  damages  must  be  such  as  are 
<apable  of  being  appreciated  or  estimated,  whereas  in  such 
us  are  not  founded  on  contract  the  jury  may  consider  the 
injury  to  the  feelings  and  many  other  matters  which  have 
no  place  in  actions  of  contract  (a). 

In  an  action  for  the  recovery  of  a   fixed  pecuniary  In  actions 
.leniand,  which  the  defendant  has  Mot  shown  grounds  for  f.'^j.^V"""' 
reducing,  by  proving  a  partial  failure  of  consideration,  it 
is  obviously  in  general  the  duty  of  the  jury  to  give  the 
plaintiff  neither  more  nor  less  than  the  sum  specified  (a). 


I'tain. 


(«)  Darh  y.  Omoell,  7  C.  &  P. 
mH  ;  4H  K.  U.  850 ;  see  further, 
t'rnnce  v.  Qauilet,  L.  R.,  0  Q.  B. 
r.li):  40  L.  J.,  g.  B.  121. 

(r)  Chhienj  v.  Viall,  29  L.  J., 
Kx.  180  :  Johimon  v.  Stear,  33  L.  .1., 
0.  P.  130. 


(j/)  Iiolin\.  Sti-ward.  23  L.  J., 
C.  P.  14H  ;  Marzefti  v.  UVfianis, 
1  B.  &  A<1.  41.->;  3.1  U.  U.  32<.». 

(-)  Per  Poll.Kik,  C.  B.,  J/unilin 
V.  Ori-tit  .Xort/iern  Hail,  (o.,  1  H. 
&N.  no. 

(a)  Cliit.  Contr.  14th  Ed.  "U. 


Canadian  Case. — A.  lent  a  horse  to  B.  for  a  special  piupo.<e,  Conversion. 
and  while  B.  was  using  him  consistently  with  such  lending,  the 
horse  was  accidentally  hurt,  and  consequeatly  left  at  a  public  stable, 
of  which  B.  gave  A.  immediate  notice.  A.,  having  senn  the  horse, 
refused  to  tt^e  him,  and  went  to  B.'s  residence  (twenty  miles  from 
where  the  horse  was  left)  and  demanded  him  back  sound  a.s 
received:  Held,  that  B.'s  non-delivery  of  the  horse  after  such 
demand  did  not  furaish  evidence  of  a  conyersion,  and  that  A.  could 
not  sustain  trover.  JleWa  v.  Crew,  5  U.  C.  a B.  (0.  S.)  209  (1836). 
And  see  Campbell  v.  Boulton,  2  U.  C.  Q.  B.  202 ;  Dixon  et  ul.  v. 
Z)a%,  nU.  C.  Q  B.  79. 
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Effect  of  H  & 
4  Wil).  4. 
c.  42.  s.  2S. 


Sale  of  Goods 
Aft.  ISltS. 
8.  54. 


However,  by  3  &  4  Will.  4,  c.  42,  s.  28,  it  is  enacted, 
"  that  upon  all  debts  or  ««jh«  certain,  payable  at  a  certain 
time  or  otherwise,  the  jury  on  the  trial  of  any  issue,  or 
on  any  inquisition  of  damages,  may,  if  they  shall  think  fit, 
allow  interest  to  the  creditor,  at  a  rate  not  exceeding  the 
current  rat^js  of  interest,  from  the  time  when  such  debts  or 
sums  certain  were  payable  if  such  debts  or  sums  be  payable 
by  virtue  of  some  written  instrument  at  a  certain  time ;  or 
if  payable  otherwise,  then  from  the  time  when  demand  of 
payment  shall  have  been  made  in  writing,  so  as  such 
demand  shall  give  notice  to  the  debtor,  that  interest  will  be 
claimed  from  the  date  of  such  demand  until  the  term  of 
payment :  provided  that  interest  be  payable  on  all  cases  in 
which  it  is  now  payable  by  law." 

This  provision  does  not  extend  to  actions  on  contracts 
which  are  brought  for  the  recovery  of  unliquidated  damages 
resulting  from  the  breach  of  such  contracts,  and  ascertain- 
able onl  V  by  a  jury ;  for  instance,  actions  for  not  delivering 
goods,  &c.  (i).  Nor,  as  it  appears,  to  any  case  in  which 
the  claim  is  not  for  a  sum  certain  as  contradistinguished 
from  one  the  amount  of  which  is  merely  capable  of  being 
ascertained  (c).  Its  eflect  is  to  leave  it  discretionary  in 
the  jury  to  allow  interest  even  in  the  cases  specified  ;  in 
other  cases  it  is  to  be  taken  as  limiting  their  discretion, 
unless  there  be  proof  of  a  written  instrument,  wherebv 
the  sum  certain  is  made  payable  at  a  certain  time  {d),  or 
of  a  written  demand  of  the  money  containing  a  notice  that 
interest  from  thenceforth  will  be  claimed  {e) ;  and  in  all 
those  cases,  in  which  it  was  payable  by  law  at  the  time  the 
Act  was  passed,  to  make  it  compulsory  on  the  jury  to  give 
interest. 

Nothing  in  the  Sale  of  Goods  Act,  1893,  is  to  afifect 
the  light  of  the  buyer  or  the  seller  to  recover  interest  or 
special  damages  in  any  case  where  by  law  interest  or 
special  damages  may  be  recoverable,  or  to  recover  money 
paid  where  the  consideration  for  the  payment  of  it  has 
failed. 

But  in  all  actions  which  soxind  i>i  damages,  the  jury 
seem  to  have  a  discretionary  power  of  giving  what  damages 
they  think  proper  ;  for  though  in  contracts  the  very  sum 


(V)  Chit.  Contr.  14th  ed.  527.      -    452 
(<7)  Hill  V.  Siitia  Staffordshire 

Rail.  Co.,  L.  R.,  18  Eq.  154  ;  43 

L.  J.,  Ch.  566. 
(<*)  rayZor  t.  HoU,  3  H.  *  C. 


(e)  Harper  v.  Williams.  4  Q.  B. 
219  ;  62  R.  R.  334  ;  Mowatt  v.  Lord 
Londuhoruugh,  3  E.  Ji  B.  307. 
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specified  and  agreed  upon  is  usually  Riven,  yet,  if  there 
be  any  circumstances  of  hardship  or  extreme  i'olly,  though 
not  sufficient  to  invalidate  the  contract,  the  jury  may 
consider  them,  and  proportion  and  mitigate  the  damages 
accordingly.  Thus,  where  an  action  was  brought  on  a 
promise  of  1,000/.  if  the  plaintiff  should  find  the  defen- 
dant's owl ;  the  Court  held,  though  the  promise  was 
proved,  that  the  jury  might  mitigate  the  damages  (/). 

Where  an  action  was  brought  in  special  asgmnpsit  on  an  A  foolish 
agreement  to  pay  for  a  horse  a  barley-corn  a  nail,  doubling  •«"■&<«•"■ 
it  for  every  nail  in  the  horse's  shoes ;  and  there  were 
thirty-two  nails,  and  this  being  doubled,  every  nail  in  n 
geometrical  progression,  came  to  five  hundred  quarters  of 
barley ;  on  the  cause  being  tried  before  Hyde,  J.,  at 
Hereford,  the  jury,  under  his  direction,  gave  the  real 
value  of  the  horse,  81.,  as  damages;  and  this  contract 
seems  to  have  been  held  valid  ;  for  it  appears  by  the 
report  tliat  there  was  afterwards  a  motion  to  the  Court  in 
arrest  of  judgment,  for  a  small  fault  in  the  d^daration, 
which  was  overruled,  and  the  plaintiff  had  judgment  (<7). 

An  action  will  lie  for  the  performance  of  a  contract  An  impos^ii.ie 
undertaken  for  a  valuable  consideration,  though  its  per-  <'""f;ict. 
formance  turns  out  to  be  impossible  (unless  it  has  been 
rendered  impossible  by  the  act  of  the  other  party),  for  it 
is  the  result  of  the  "  heedlessness  of  the  contracting  party, 
if  he  runs  the  risk  of  undertaking  to  perform  an  impossi- 
bility, wlien  he  might  have  provided  against  it  by  his 
contract "  (/<).  But  where  the  law  casts  a  duty  on  a  man 
which,  without  fault  on  his  part,  he  is  unable  to  perform, 
the  law  will  excuse  him  for  non -performance  (i). 

Tlie  damages  in  an  action  for  the  price  of  a  horse,  as 
floods  harffained  and  sold,  will  be  the  ivhole  sum,  and  not 
merely  damages  for  not  accepting  and  paying  for  it. 

In  an  action  for  not  acceptivfj  a  horse  "  the  measure  of 
damages  is  the  estimated  loss  directly  and  naturally 
resulting,  in  the  ordinary  course  of  events,  from  the 
buyer's  breach  of  contract  "  (k). 

Where  there  is  an  available  market  for  the  hors-  •.. 
question,  the  measure  of  damages  is  prima  facie  to  i»e 
ascertained  by  the  difference  between  the  contract  price 


III  i;oo<I< 
baifraiiii'il 
n"il  sold. 

In  ai       lie 
f(ir  1 


if) 
(iOl'. 


Bac.    Abr.    Damages    (D), 


in)  Janifuv. Morgan,  1  Lev. Ill  ; 
1  Keb.  569. 

(/')  Per  Williams,  J.,  Hal9  t. 
Rawtnn,  27  L.  J.,  C.  P.  191. 


(0  ( lark  v.  Glaitgow  A»»ura)ire 
Co.,  I  Macq.  H.  of  L.  Cases,  W,A  ; 
Inchhald  v.  Wfstern  Aeitghcmj 
Coffee  Co.,  11  L.  T.  345. 

(*)  Sale  of  Goods  Act,  1893, 
S.  50,  8ub-«.  (2). 
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Rud  tlie  market  or  current  price  at  the  time  when  he 
ought  to  have  been  accepted,  or,  if  no  time  was  fixed  for 
acceptance,  tlien  at  the  time  of  the  refusal  to  accept  (/). 

In  an  action  for  nut  delivering  a  horse  according  to  a 
contract,  the  measure  of  damages  is  the  estimated  loss 
directly  and  naturally  resulting,  in  tlie  ordinary  course  of 
events,  from  the  seller's  breach  of  contract  (w) •  Where 
there  is  an  available  market  for  the  horse  in  question,  the 
measure  of  damages  is  immd  facie  to  be  ascertained  by 
tlie  difference  between  the  contract  price  of  the  horse  at 
the  time  lie  ought  to  have  been  delivered,  or  if  no  time 
was  fixed,  then  at  the  time  of  the  refusal  to  deliver  (n). 
And  this  rule  applies  even  though  the  seller  in  the 
interim  have  resold  the  horse,  provided  that  tlie  buyer 
did  not  assent  to  rescind  the  contract  (o). 

If  the  buyer,  at  the  request  of  the  seller,  forbear  to 
enforce  tlie  contract  at  the  time  the  goods  ought  to  be 
delivered,  but  afterwards  do  so,  the  measure  of  damages 
is  the  difference  between  the  contract  price  and  the 
market  price  when  the  buyer  so  enforces  the  contract,  e.g., 
by  buying  the  goods  in  the  market  (/)).  Where  there  has 
been  a  written  contract,  the  vendee  cannot  enhance  the 
damages  by  oral  proof  that  the  contract  price  was  higher 
than  the  market  price  by  reason  of  the  shortness  of  the 
time  fixed  by  the  contract  for  delivery  (g). 

Where  thei-e  is  no  difference  between  the  contract  price 
and  the  market  price,  the  damages  are  only  nominal  (r). 
And  where  goods  were  paid  for  by  bill,  and  after  a  breach 
of  contract  by  the  vendor  in  not  delivering  the  goods  the 
bill  was  dishonoured,  the  purchaser  was  held  entitled  to 
recover  only  nominal  damages  («). 

In  an  action  for  the  price  as  goods  sold  and  delivered, 
the  damages  will  be  the  i)rice  or  value  of  the  horse. 


(0  Sale  of  Goods  Act,  1893,  s.  "jC, 
sub-s.  (H).  See  also  Pliillpottn  v. 
Erann,  5  M.  &  W.  475  :  :<2  U.  R.802 ; 
Jhtormaa  v.  Xaih,  9  B.  &  C.  145  ; 
;12  U.  K.  <)()7  ;  Judiiuf  v.  Ireiiw,  G 
H  iN.  512. 

(»/)  Sale  of  Goods  Act,  1893, 
9.  52,  8ub-8.  (2). 

(«)  Ibid.,  sub-B.  (3).  See  also 
Jloorman  v.  Nash,  9  B.  &  C.  145  ;  32 
K.  R.  (i07  ;  Leigh  v.  Patemm,  8 
Taunt.  540;  20  K.  K.  552;  Harrow 
V.  Arnuutl,  8  Q.  B.  609  ;  70  R.  li. 
5(!8,  per  Tindal,  C.  J. ;  Valjiy  v. 
Uakeley,  16  Q.  B.  941 ;  83  R.  R.  786. 


(o)  Leigh  t.  Paterton,  8  Taunt. 
540  ;  2  Moore,  588  ;  20  R.  R.  552. 

(/<)  Ogle  V.  J-Airl  Vane,  L.  11., 
2  y.  B.  275— E.X.  Ch.  ;  h.  R.,  3 
Q.  B.  272.  See  Tyern  v.  Itoneilnle. 
Ai-c,  Iron  Co.,  L.  R.,  8  E.t.  SOS- 
Ex.  Ch. ;  L.  E.,  10  Ex.  195  ;  42 
L.  J.,  Ex.  185;  29  L.  T.  751. 

(a)  Brady  v.  Oantler,  3  H.  i  C. 
112';  33  L.  J.,  Ex.  300. 

(r)  Valpif  V.  Oakeley.  IC  Q.  B. 
941  ;  83  K.  R.  786. 

(«)  Orifith*  V.  Perry,  28  L.  J., 
Q.  B.  204.    . 


DAMAGES. 

Where  an  action  fov  muney  had  and  received  is  lirouclit 
for  the  repayment  of  the  price,  and  there  is  a  claim  for 
liorsenieat  and  stabling,  the  measure  of  damaues  is  the 
prue  paid  for  the  horse;  and  also  the  expeme  of  keen  from 
tlie  day  of  sale ;  as  the  contract  must  be  taken  to  hav.- 
been  rescmded  from  the  day  it  was  entered  into  (0.  \n(i 
as  to  the  recovery  of  interest  on  the  price  paid,  see  3  i^-  4 
AVill.  4,  c.  42,  8.  28,  by  which  statute  a  demand  in  writin<' 
and  notice  of  sucli  claim  is  necessary  («).  " 

The  damages  in  the  case  of  a  breach  of  narranty  must 
be  treated  in  the  same  way  as  an  action  on  u  rontraet(.i-). 

The  measure  of  damages  for  breach  of  warranty  is  tlie 
estimated  loss  directly  and  naturallv  resultin",*  in  the 
ordinary  course  of  events,  from  the  breach  of  warranty  (.;/). 
In  the  case  of  breach  of  warranty  of  quality  such  loss  is 
prima  facte  the  difference  between  the  value  of  the  goods 
at  the  time  of  delivery  to  the  buyer  and  the  value  they 
would  have  had  if  they  had  answered  to  the  warranty  (z). 

W  here  the  horse  has  been  returned,  and  no  special  loss 
lias  accrued,  the  damages  consist  of  the  price  paid  (a). 

Where  the  horse  has  not  been  returned  the  measure  of 
ilamages  will  be  the  difference  between  its  value  with  the 
defect  warranted  against  and  the  value  it  would  have 
borne  without  the  defect.  It  was  formerly  laid  down  that 
the  measure  of  damages  would  be  tlie  difference  between 
the  contract  price  and  that  for  which  it  would  sell  with 
us  defect  (b).  But  the  rule  in  England  is  now  settled  as 
stated  above,  and  the  doctrine  is  the  same  in  America  (c). 
*Vhere  the  horse  has  been  resold  by  the  purchaser  before 
the  breach  of  warranty  has  been  discovered,  the  price 
obtained  at  the  second  sale  may  be  left  to  the  jury  as  a 


(0  Cimwell  V.  Come.  1  Taunt. 
•M;i>;  K)  It.  II.  OOti  ;  A'imj  v.  J'rice, 
-'  Chit.  41(;. 

(m)  See  Interest,  ante,  p.  206. 

(*)  I'er  Tindal,  V.  J.,  »'«/*»«  v. 
J>i-Kt,»i,  7  C.  &  P.  UO;  4.S  R.  K. 
7i;4. 

il/)  Sale  of  Goods  Act,  1«93, 
>=.  'I'i,  sub-s.  (2). 

(c)  Ibid.,  8ub.s.  (3).  See  also 
ItanduU  v.  Raiier,  E.  B.  A:  E.  84  ; 


27  L.  J.,  Q.  B.  20.;:  Lo,!.,-  v. 
AekiiU.  27  L.  .1.,  ( '.  P.  27  ;  J„n,':<  v. 
Just.  L.  U.,3  g.  B.  1!»7. 

(rt)  Ctuwdl  V.  Ci>an\  1  Jiuint. 
5*'t!;  11  K.  It.  Wi»;  Jfeilhun  v 
JlirknoH,  L.  K.,  7  c.  P.  43.S ;  41 
L.  J.,  V.  P.  228. 

(A)  ('(isivtll  V.  Cdure.  1  Taunt. 
56(! ;  1 1  R.  R.  66S. 

(r)  See  per  Buller,  J..  1  T.  1!.  1.3t;  ; 
per  Lord  Eldon.  C.  J.,    Curtis  v. 


Canadian  Ca«e.— The  purchaser  has  the  right  to  be  placed  in 
the  bttme  position  as  he  would  have  been  if  the  defendant  had  ful- 
nilwl  his  contract  Natraaa  v.  Nightiiujale,  7  U.  C.  C.  P.  206  (1858) 
C14  (irS"*"'^  ""^  ^'^'^  '^^^^'^^'^^"^''^  ^'^^^y  V.  Wade,  12  U.  C.  Q.1j! 
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mode  of  estimating  what  the  real  value  of  the  horse,  if 
perfect,  would  have  been ;  but  the  difference  between  this 
price  and  the  purchase-money  cannot  be  given  as  specific 
damage  on  account  of  the  loss  of  profit  which  might  have 
been  made  on  it  (rf).  . 

But  after  a  breach  of  warranty,  the  buyer  is  entitled  to 
recover  a  reasonable  sum  of  money  for  the  expense  of 
keep,  where  before  re-sale  he  has  tendered  the  horse  to 
the  seller ;  and  the  buyer  is  entitled  to  keep  the  horse 
for  such  reasonable  time  as  is  required  to  sell  him  to  the 
best  advantage  (e).  What  length  of  time  and  sum  of 
money  is  reasonable  for  the  keep  is  a  question  for  the 

Kxpcn-c  of  The  whole  subject  of  keep  was  fully  considered  in  the 

keep  case   of  Cheaterman   v.   Lamh{f),   where   an  action  of 

a$»ump»\t  was  brought  on  the  warranty  of  a  horse,  and 

also  for  the  expense  of  his  keep.     It  appeared  at  the  trial 

that  the  defendant  sold  and  delivered  the  horse  to  the 

plaintiff  on  the  28th  of  June.     Early  in  July  the  horse 

was  found  to  be  lame;  and  on  the  10th,  upon  exflaiination 

by  a  veterinary  surgeon,  the  complaint  was  found  to  be 

spavin  {n).     On  the  11th  of  July  the  plaintiff  gave  the 

defendaiit  notice  that  the  horse  was  unsound,  and  that  he 

should  return  him  and  demand  back  the  pmclmse-money; 

and  on  the  21st  the  plaintiff  sent  the  horse  to  livery,  and 

infoi-med  the  defendant  that  he  had  done  so.     On  the 

27th  the  action  was  commenced  ;   and  on  the  16th  of 

September  the  plaintiff  (having  informed  the  defendant 

of  his  intention  to  do  so)  sold  the  horse  by  auction  lor 

twenty-three  guineas.    The  action  was  brought  to  recover 

the  difference  between  that  sum  and  40/.,  the  price  given 

by  the  plaintiff",  and  likewise  9i.  17«.  for  the  horse's  keep 

at  liverv  till  the  second  sale. 

For  the  defendant  it  was  insisted  that  the  horse  was 
not  unsound,  and  consequently  that  nothing  was  due  on 
account  either  of  the  price  or  the  keep. 

Taunton,  J.,  in  leaving  the   case   to  the  juiy,  saul 


llannay.  3  Esp.  82:  Clare  v. 
Miiyitard.  «  A.  A:  E.  611t ;  Cojr  v. 
Walhei;  ibid.  52:»,  n.  ;  Jime/i  v. 
Ju»t.  L.  R.,  3  Q.  B.  l'J7  :  37  L.  J., 
Q.  B.  K'J ;  Loder  v.  Kchitlc,  3 
C.  B.,  N.  8.  128  :  27  L.  J..  C.  P. 
27  ;  Miivne  on  Damages,  7th  Ed. 
204  :  Sedg^vick  on  Damages,  8th 
Ed.  7t;2. 


(rf)  C  rev.  Maynard,  C  A.  A: 
E.  hi'.'  '»JC  V.  Walker,  ibid. 
:)2a.  n.  •  Mayn*?  on  Damago. 
7th  Ed.       •. 

{/)  M'Ki;i:le  v.  Hancock,  R.  ^ 
M.  43«  ;  27  H.  R.  7G9. 

(f)  ChmtermaHY.  Lamb,  2  .\. 
&  E.  129  ;  41  R.  R.  397. 

((/)  Siiuvin.  ante,  p.  107. 
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that  in  his  opinion  there  had  been  a  suflBcient  tender 
of  the  horse  back  to  the  defendant ;  that  if  tlie  hoi-se  was 
unsound,  it  was  the  defendant's  duty  to  provide  for  the 
charges  of  standing  at  livery ;  and  therefore  the  plaintiff, 
in  that  case,  would  be  entitled  to  the  91.  17«.  churned  for 
keep.  The  jury  found  a  verdict  for  the  plaintiff  for  the 
whole  sum  demanded.  A  rule  was  obtained  to  show 
cause  why  there  should  not  be  a  new  trial,  or  why  the 
verdict  should  not  be  reduced  in  respect  of  the  keep ;  the 
rule,  however,  was  discharged. 
And  Lord  Denman,  C.  J., said, "I  can  conceive  no  case  xeikr  linbi-- 


where  a  purchaser  returns  a  horse,  in  which  the  seller 
may  not  be  liable  for  some  keep.  The  law  upon  the 
subject  is  that  laid  down  in  Mr.  Selwyn's  Law  of  Nisi 
Prius(A).  As  soon  as  the  unsoundness  is  discovered, 
the  buyer  should  immediately  tender  the  horse  to  the 
seller;  and,  if  he  refuses  to  take  him  back,  sell  the 
horse  as  soon  as  possible  for  the  best  price  that  can  be 
procured  ;  for  the  purchaser  is  entitled  to  recover  for  the 
keep  of  the  horse  for  such  time  only  as  would  be  required 
to  re-sell  the  horse  to  the  best  advantage." 

"  Whether  the  time  of  keeping  be  reasonable  or  not,  is 
a  question  for  the  jury.  But  here  the  defendant  alto- 
gether denied  his  liability.  It  is  true  that  counsel  would 
have  been  under  a  disadvantage  in  resting  the  case  on 
two  different  grounds  ;  but  that  consideration  cannot  vary 
the  course  which  must  be  pursued  in  trying  a  cause.  If 
the  defendant's  counsel  meant  to  rely  upon  the  unreason- 
ableness of  the  time,  he  should  have  shown  grounds  for 
insisting  on  that  point,  and  taken  the  opinion  of  the  jurv 
upon  it  "(j).  • 

It!  the  following  case,  where  an  action  of  assumpsit  was 
brouglit  on  tlie  warranty  of  a  horse,  it  appeaie<l  that  the 
plamtiff  had  tendered  back  the  horse  to  the  defendant, 
and  on  his  refusal  to  receive  it,  had  kept  it  nearly  eight 
weeks  at  livery  at  Reading,  till  Reading  Fair,  when  it 
was  sold.  The  plaintiff  sought  to  recover  the  difference 
between  the  price  which  he  had  given  for  the  horse  and 
the  sum  for  which  he  was  sold,  and  also  the  expense  of 
Jus  standing  at  livery. 

Coleridge,  J.,  in  summing  up,  said  to  the  jury,  "  Witli 
respect  to  the  keep  of  the  horse,  I  am  of  opinion  that  if 
a  person  has  bought  a  horse  with  a  warranty,  which  has 

Ed.  (■(")   Cheitirman  v.  Lamh.  ■>  A.  ic 


for  reusonalilo 
keep. 


(/()  Selwyn's   N.   P.,   13th 
vol.  l,p.  r,78,  tit.  Deceit,  I.  2. 


(i)  Chettitrinan  v.  Lamb. 
E,  12<J  ;  41  R.  K,  3!t7. 
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been  broken,  and  be  tenders  tbe  borse  to  tbe  seller,  and 
the  seller  refuse  to  receive  i*  back,  tbe  buyer  is  entitled 
to  keep  it  a  reasonable  time  till  he  can  sell  it,  and  for 
that  time  be  may,  against  the  seller,  recover  the  expense 
of  keeping  it ;  but  be  must  not  keep  it  as  lonp  as  be 
chooses.  All  that  he  is  allowed  to  do  is  to  keep  it  for  a 
reasonable  time  till  be  can  fairly  sell  it,  and  for  that  time 
he  ought  to  be  allowed  for  keeping  it.  If  it  was  a  good 
thing  for  tbe  sale  of  the  borse  to  keep  it  till  Keadinj; 
Fair,  you  will  find  your  verdict  for  tbe  amount  ilaimed ; 
but  if  you  think  the  horse  ought  to  have  been  sold  within 
a  week  or  a  fortnight,  or  some  other  short  time,  you 
will  deduct  so  nmch  of  the  claim  as  goes  beyond  the 
time."  The  jury  gave  the  plaintiff  a  verdict  for  the 
whole  amount  (k). 

In  the  case  of  Cox  v.  Walker  (t),  where  an  actu)n  was 
brought  for  a  breach  of  the  warranty  of  a  horse  sold  as 
sound,  the  special  damage  alleged  in  the  declaration  was 
the   plaintiff's  expense  incurred  by  reason  of  the  war- 
ranty, and  his  loss  of  gains  and  profits  in  re-selling  tbe 
borse  ;  and  the  only  plea  was  a  denial  of  the  unsound- 
ness.    It   appeared   lluit   the   plaintiff  had  bought  the 
horse  of  tbe  defendant  for  lOOi.,  and  had  been  offered 
140Z.  for  him,  but,  tbe  liorse  proving  unsound,  tbe  plain- 
tiff had  been  obliged  to  g:ve  up  tbe  bargain,  and  sell  him 
for  49/.  7«.     Lord  Denman,  C.  J.,  directed  tbe  jury  tliut 
the  plaintiff  was  entitled  to  recover  tbe  difference  between 
the  price  at  which  he  was  finally  sold,  and  the  actual 
value  of  tbe  borse  if  be  had  been  sound  at  tbe  time  of 
such  sale  ;  and  he  left  to  the  consideration  of  tbe  jury,  as 
a  meaaurc  of  tbe  value,  tbe  price  offered  for  the  borse 
whilst  in  tbe  plaintiff's  hands.     The  jury  found  for  the 
plaintiff  901.  13«.  damages.     A  rule  nisi  was  obtained  Hot 
a  new  trial  on  the  ground  of  misdirection,  or  for  a  reduc- 
tion of  damages.     Cause  was  shown  in   Easter   Term, 
1886,  before  Lord  Denman,  C.  J.,  and  Littledale,  Patte- 
son,  and  Coleridge,  -TJ.     The  Court  took  time  to  con- 
sider, and  the  case  stood  over  for  several  terms,  but  was 
at  length  settled. 
Kxi«nfic  in  And  in  another  case,  where  the  horse  had  been  ten- 

Hcliiiig.  dered   to  the  defendant  and  refused,  Tindal,  C.  J.,  m 

charging  the  jury  said,  "  You  will  give  as  damages  the 


{*)  Elli»  V.  Cltlitiioek,  7  C.  &  P. 
109;  48R.  11.778. 
(0  Oix  V.    M'alker,  cited   per 


Lord  Denman,  C.  J.,  in  Clare  v. 
Maymrd,  6  A.  &  E.  623. 
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difftrence  between  the  price  paid  and  the  real  value  of  the 
home,  and  the  damages  for  the  expense  which  the  phtiii- 
tiff  WHS  put  to  hy  the  defendant  aelling  him  that  which 
was  of  no  me  to  him,  for  a  certain  time,  at  leiist  to  tii« 
time  when  he  offered  the  honte  to  the  defendant "  (/>()• 

The  increase  in  vahie  consequent  on  the  <;are  and  ex- 
liense  bestowed  on  a  horae  after  purchaMe,  uud  evidenced 
by  an  advance  of  price  on  a  resale,  might  prohably  be 
recovered  if  tlie  cause  of  such  increase  were  pi*operly  laid 
as  special  damage.  Because,  although  tiie  Court  of 
Queen's  Bench  tlionght  it  unnecessary  to  give  their 
opinion  in  Clare  v.  Maynard  (n),  as  that  point  did  not 
there  properly  arise,  yet  Lord  Denmnn,  CJ.,  ai)peiiredto 
hold  that  if  it  had  arisen,  he  should  have  directed  the 
jury  as  he  did  in  the  case  of  Cox  v.  Walker,  and  tiien  the 
measure  of  danniges  would  be  the  difference  between  tlie 
price  ultimately  obtained  for  him,  and  his  actual  ralue  if 
he  had  been  tound  at  the  time  of  such  last  re-salu  (o). 

Where  a  horse  had  been  bought  in  the  country,  and 
brought  up  to  London,  and  after  it  was  discovered  to 
be  unsound  was  tendered  to  the  seller,  and  then  sold  by 
auction.  Lord  Denman,  C  J.,  told  the  jury  that  the 
measure  of  damages  was  the  difference  between  the  value 
of  the  horse,  if  sound  (of  which  the  price  was  <mly  strong 
evidenec),  and  the  snm  it  brought  as  unsound  (;>). 

That  the  buyer  could  not  recover  the  expenses  of 
obtaining  a  certificate  of  unsoundness  from  the  veterinary 
college  or  of  counsel's  opinion,  as  they  were  no  part  of 
the  necessary  expenses,  but  were  merely  for  the  plain- 
tiff's own  comfort,  and  to  convince  him  that  he  could 
bring  an  action  in  safety  {p). 

But  that  he  was  entitled  to  be  paid  the  expenses  of 
bringing  the  horse  up  to  London,  and  of  its  keep  (p). 

A  person  who  has  bought  a  horse  warranted  sound, 
and  lias  had  it  returned  to  him  after  resale  at  a  i»roHt, 
cannot  in  an  action  on  the  warranty  recover  duniages  for 
the  "  loss  of  a  good  bargain  "  (7)  ;  and  on  this  ground 
the  Court  of  (Queen's  Bench  gave  their  decision  in  Clan' 
v.  Mai/nard  (r),    because   the   declaration    there    ttn-reUi 
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{ill)   Wtifmin  V.   [h-iitifi.  7  ('.  y       V.  741. 
r.  iti  ;   is  li.  1;.  .1,4.  Uj)   riin-nni     v.      Itmnilntt.    ■> 

(«)  Cluve  V.  Miiijimvd.  t>  A.  i:       W.    lil.    loTS. 
K.  .".23.  (,•)   Cliiii-  V.  M.njii.inl,  t!  .\.i:  K. 

{ti)  ^'-u- V.  IIV///' r.  eifed  ibid.  .">24. 

ty)   Clare  v.  Muyitanl.   7   C.  A: 
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PLEADIMU,  EVIDENCE  AND  DAMAUC8. 

alleged  thnt  the  plaintiff  Itought  the  hoiite  nt  ho  much, 
and  retold  him  at  so  much,  without  alleging  the  c-aune  of 
the  advance,  or  averring  that  he  had  laid  out  any  niont>y 
on  the  hui'fic  in  the  meantime.  And  it  was  held,  in  that 
case,  that  although  the  contract  of  Kale  at  a  profit  had 
been  actually  completed  before  the  unsoundneHS  whh  dis- 
covered, yet  the  plaintiff  couM  not  recover  an  Bpeciid 
damage  the  advance  in  value,  which,  ah  stated  in  thu 
declaration,  was  the  mere  loss  of  a  good  bargain  («). 

If  the  buyer  of  a  horse  with  a  warranty,  relying  tlicre- 
on,  re-sells  him  with  a  warrnnty,  and  being  sued  thereon 
by  his  vendee,  offers  the  defence  to  the  v(>iidor,  who 
gives  no  direction  as  to  the  action,  the  plaintiff  dt>fendin)« 
that  action  is  entitled  to  recover  tlie  costs  of  it  from  Iuh 
vendor  as  part  of  the  damage  occasioned  by  his  breach  of 
warranty  {t).  He  may  also  recover  not  only  a  sum  fairly 
and  reasonably  paid  to  the  second  vendee  as  ci>mpeiir«H- 
tion  (t(),  but  also  a  sum  in  respect  of  damages,  which  he 
has  agreed  to  make  good,  although  no  amoiuit  has  been 
fixed,  nor  any  sum  actually  paid,  the  mere  liability  to  pay 
such  costs  being  sufficient  to  sustain  the  claim  for  special 
damage  (x).  But  he  cannot  recover  any  such  costs  if,  by 
a  reasonable  examination,  he  could  have  discovered  the 
breach  of  warranty  before  sale  (|/). 

Where  there  is  a  misrepresentation  of  the  character  or 
condition  of  goods,  the  vendor  is  responsible  for  all  injury 
which  is  the  direct  and  natural  result  of  the  purchaser's 
acting  on  the  faith  of  his  representation.  Therefore, 
where  a  cattle  dealer  fraudulently  represented  a  cow  tu  be 
free  from  infectious  disease  when  he  knew  that  it  was  not 
so,  and  the  imi'chaser  placed  it  with  five  others  which 
caught  the  disease  and  died,  the  latter  was  held  entitled 
to  recover  as  damages,  in  an  action  for  fraudulent  mis- 
representation, the  value  of  all  the  cow8(^).  And  the 
same  rule  would  be  applied  where  there  was  no  fraud, 
but  the  beast  was  waiTanted  free  from  disease,  and  both 
parties  contemplated  its  being  placed  with  other  stock  (a). 


(*)  Clare  v.  .Vtiymril.  6  A.  & 
K.  524. 

(f)  Lew'm  V.  Pvake,  7  Taunt. 
1.-.3  ;  2  Mai-sh.  43;  17  K.  R.  47.'. ; 
and  see  Uolpli  v.  Crotich,  L.  U., 
A  V.&.  H  ;  37  L.  J.,  E.x.  8. 

(m)  DiiK/le  V.  Hare,  7  C.  B., 
N.  S.  1 45.  ■ 

(J-)  IlAindall  V.  Itoiier.  27  L.  .).. 
<J.  1(.  2<;«. 


(y)   ^Vrii/litu/>    V.    ('hiiniherhiiii, 

7  Scott,  :m ;  .">o  IJ.  11.  K,:,. 

(.-)  Miillef  V.  MiixoH,  L.  H.,  I 
0.  1'.  5r.'J  ;  S.-i  L.  J.,  C.  r.  -JW  : 
Mayiiu  on  DamaKtc,  "tli  Eil.  iU> ; 
Shcrnnl  v.  Li'ntjdvn    21    Iiiwa.  .'1^. 

(rt)  Umith  V.  Green.  1  V.  V.  1>. 
!>2  ;  4.'S  L.  J.,  C.  P.  2«.  Aii.l  sie 
Jiruilletj  y.  Lea,  14  Allen,  20. 


DAMAUEM. 

It  is  iUeg.tl  to  bi-iiift  h  Kl»ii(lere(l  horM  into  n  publio 
market  or  fair  (l>),  but  there  is  iiuthinR  illeRal  in  h  Hiiiiple 
iMile;  therefore  ii  i>er»i>M  who  h^dd  a  gland  -red  liorne  with- 
out II  WRrrtinty  and  without  misrepreaenution  whh  held 
not  resi^nsible  for  disi-ase  conununioated  t(»  other  h<»r8es 
oi  the  purchaaer'a  in  the  stable  to  which  he  removed  it  (c). 
But  R  breach  of  HtRtutory  duty  umy  not  coimtitute  the 
foundation  for  a  pi  ivute  right  of  action.  A  statement  that 
the  purchrtHer  of  i\  horae  must  talte  it  "  with  all  faults" 
and  tliat  the  veinlorwill  give  no  warranty  with  it,  and  will 
refuse  all  future  claim  for  com|)ensation  (where  tlie  vendor 
does  nothing  to  conceal  the  d.f.  .-t),  relieves  the  vendor 
troin  all  liability  in  respect  <»  iniy  defect  in  the  horse 
if  self  (<0.  If  ''"^^i^  »  statement  were  followed  by  a  declara- 
tion 'if  the  vendor  (who  knew  the  reverse)  that  he  knew 
the  animal  to  be  free  from  olijeclion,  there  might  be  ground 
for  an  action  of  de(eit('  .  Thus  where  ii  statute  pnihibitetl 
)M-rson8  from  sending  uniunils  iulVcted  with  a  contagious 
.lisease  to  market,  and  intli''t<  1  i<fiiii!ties..!'  iii>  p»rson  so 
sending  them,  tlie  act  ol  seiMliii^,'  tlit;.ii.  if  known  to  be  so 
infected,  was  a  public  otV.  nn  ,  hut  <lid  not  unioiuit  by 
implication  to  a  represeniuti m  tlr.it  th<>  \\i  re  sound,  and 
did  not  itself  raise  as  betweeis  t'lu  vendor  of  thf  animals 
and  the  purchaner  of  them  any  ri^ilit  of  the  purchaser  to 
.laim  damages  in  respect  of  an  injiny  he  had  r^ulfered  in 
consequence  of  their  purchase  (/).  But  it  seems  that  if 
the  defendant  had  sent  tainted  aninmls  into  the  public 
market-place,  and  the  jdaintiff's  animals,  in  that  iiublic 
phice,  by  contact  or  neighbourhood  iiail  been  infected,  and 
the  jilaintitl*  suflered  loss,  that  he  might  have  recovered 
damages  for  that  loss  (<)). 
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(//■)  -iT  Si  58  Vict.  c.  :>:,  8.  22, 
I XXXV.,  xxxvi.).  tilntidorsiir  Farcy 
Oilier,  1H'.»4,  !»0O. 

(<•)  //;//  V.  Jiiillx.  2  II.  A:  N. 
•-".'U;  27  L.  .1.,  Kx.  4."i.  Ami  sec 
j.erWiIIe».  J.,  L.  K..  1  ('.  i'.  5t>H. 

(«/)   Wiinl  V.  J/uhliK.  4  App.  Cas. 


13;  4HI,.  .I..Q.  B.  2.>*1;  Ki  L.  T., 
73  ;  27  W.  K.  114. 

((■)  Ibid.,  per  L<iril  Cuiiii-,  •'. 

(/)   Ward  V.  I/ubb».  ante,  note 

00. 

(y)  Ibid.,  per  I^rd  Cairns,  t. 
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Innkeeper. 

"NVhen  a  liorse  is  taken  to  an  inn,  the  innkeeper  has  a 
particular  responsibility  imposed  upon  him,  in  return  for 
which  lie  has  certain  peculiar  privileges. 

An  innkeeper  is  a  person  who  makes  it  his  business  to 
entertain  travellers  and  passengers,  and  to  i>rovide  lodging 
and  necessaries  for  them  and  their  horses  and  attendants, 
and  it  is  no  way  material  whether  he  have  any  sign  before 
his  door  (fl). 

The  true  definition  of  an  inn  is,  a  house  where  the 
traveller  is  furnished  with  every  thing  which  he  has 
occasion  for  whilst  on  his  way  "  (i). 

The  word  hostler  is  derived  ah  hostile ;  and  the  Avord 
hospitator,  which  is  used  in  the  old  writs  for  an  innhokler, 
is  derived  ah  hospitio ;  and  hospes  est  quasi  hospitium 
petensic). 

A  finest  is  properly  a  lodger  or  strang*^  at  an  inn  ;  and 
the  word  "finest"  is  derived  from  the  Snxon  nest,  which 
had  the  same  meaning  as  the  French  fiist  or  fiite,  that  is, 
"a  .stage  of  rest  in  a  journey,"  "a  lodging""  (r/).  And 
Lord  Holt  says,  "  It  is  the  lodging  of  the  man  at  the  inn 
that  makes  him  guest  "(e). 

An  innkeeper  or  hotel-keeper  undertakes  to  receive  and 
entertain  all  travellers  until  his  house  is  filled;  and  an  inn- 
keeper by  opening  a  connnon  inn  undertakes  also  to  receive 
and  keep  the  horses  of  those  who  come  to  his  inn  (/). 


(«)  Palm.  374  :  2  Kol.  ltei).34.-.. 
(/')  I'er  Baylev.  .)..  Thom fisoti  v. 
/>/<//.  a  B.  Jc  Aid.  L'fK! ;  Ti  K.   K. 

(<•)   CiiljjrK  cant'.  S  Ciiki'.  ;<2. 

(//)  UMhrtiv/i  V.  (iriftitli.  Mo. 
ST(i.  x7r  :  SiiHtiili'nt  v.  I'linniiici; 
Oil.  Bridg.  227. 

(e)  Smith   V.    Ih'tifloio,  ti  C.  B. 


1H2,  n.  Soe  also  StmiiM  v.  Cminti/ 
Hotel  (•„..  12  <;.  B.  1).  27  :  .".3  L.  .j!. 
i).  B.  2.-.  ;  W  L.  T.  (joi;  32  \V.  1!. 
1711;  Mi'ilainir  v.  (iraitil  Hotel 
Co..  [IX'.M]  2(^  B.  11  ;  tio  L.  J., 
il  B.  20'.t:  t;»  L.  T.  s.-,i. 

(./■)  Joiien   V,     (hhoiiic.    2    Chit. 
4>H4. 
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INNKEEPER. 

It  is  said  that  an  innkeeper  may  be  compelled  by  the 
constable  of  the  town  to  receive  and  entertain  a  traveller 
as  his  fimstiff). 

If  an  innkeeper  who  has  room  in  his  house  refuse  to 
receive  a  traveller,  after  a  tender  or  an  attempted  tender  of 
a  reasonable  sumfor  his  accommodation,  he  may  be  indicted 
for  it,  and  the  indictment  must  state  that  the  person  refused 
was  a  traveller  (/<). 

And  it  is  no  defeuce  for  the  innkeeper  that  the  guest  was 
travelling  on  a  Sunday,  and  at  an  hour  of  the  night  after 
the  innkeeper's  family  had  gone  to  bed  ;  or  that  the  guest 
refused  to  tell  his  name  and  abode,  as  the  innkeeper  \i\iA  no 
right  to  insist  upon  knowing  these  particulars  (i). 

But  although  an  innkeeper  cannot  refuse  a  person  who 
is  sick,  he  is  not  bound  to  receive  a  person  who  comes  to 
the  inn  drunk,  or  behaves  in  nn  indecent  or  improper 
manner  (A). 

An  action  lies  to  recover  compensation  for  any  injury  in 
consequence  of  such  refusal ;  but,  as  it  appears,  not  for  th»' 
mere  refusal  to  receive  the  traveller  or  his  horse  {I).  If 
his  bedroon)s  are  all  occupied,  he  is  not  bound  to  receive 
a  guest  who  tlesires  to  sleep  tlie  night  at  his  inn  (m). 

An  innkeeper,  though  licensed  to  let  post-horses,  is  not 
liable  to  an  action  for  refusing  to  supply  a  chaise  and 
horses  to  enable  his  guest  to  pursue  his  journey,  although 
they  be  disengaged  and  a  reasonable  sum  be  tendered  for 
them  (n). 

But  altiiough  a  traveller  is  entitled  to  reasonable  accom- 
modation in  an  inn,  he  is  not  entitled  to  select  a  particular 
apartment,  or  to  insist  on  occupying  a  bedroom  for  the 
purpose  of  sitting  up  all  niglit,  so  long  as  the  innkeeper  is 
willing  and  oflers  to  furnish  him  with  a  proper  room  for 
that  purpose  (o) ;  nor  is  he  entitled  to  compel  an  innkeeper 
to  furnish  rooms  in  which  to  exhibit  the  wares  of  his  guest, 
for  an  innkeeper  is  not  bound  by  law  to  find  show-rooms 
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(,'/)  •"  Kdw.  4.  -2  b.  Halt.  cai".  7  ; 
1  Sliow.  -IM. 

(/')  />■//  V.  KiiUiht.  S  .M.  X:  \V. 
27«  :  .".H  K.  It.  Cits  :  lli:r  v.  //vmx. 
1  V.K  V.  ai'.i:  4S  a.  It.  7no  :  Jt<:,- 
V.  l.twllhi.  Vl  M(k1.  41:.. 

(,')  //'•'■  V.  i,r«x.  7  (.'.  4:  1'.  21  :t  ; 
IS  1!.  1!    7SO. 

(* )  Uru-  V.  LiirUiii.  1 2  Moil.  4  4:.  : 
ami  si'c  I'i'ii.   V.  /ti/iiii'r.  '>  ().  I!.  I;. 

l:f<; :  41;  L.'.I..  Jl.  r.  lits  ;  ;i5  L.  T. 
771  ;  2.-.  \V.  U.  41.-.. 


(/)  1  fit  Hi li nr a  v.  Iliiiiiiiinnil.  I  (  . 
i:  K.  407  :  Imiib  v.  ('ottiin.  1  Salk. 
IS  ;  ('iiZ/iii'M  fdur,  (iiKlb.  ;44ti  : 
I'alm.  :{74  ;  2  Itol.  l!e|).  :i4.-i  : 
Anrtoii  V.  Trii/i),  1  Show.  270. 

{Ill}   Hioiriiyy.Hriiiiill.    \W>     I 
K.  H.  iVji\:  71    L.  J..   K.  I!.  :Hti7 
Ml!  L.  T.ti2:.  :  5(1  W.  1!.  r,.-.4— 1>. 

(«■)  lUriiK  V.  JtiiUs.  1  StiirK. 
247. 

(,")   /•<//  V.    Klli<jht,    S    Jl.   i;    W  . 

2t!'.t ;  :.s  It.  It.  i;;ts. 
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INNKEEPERS,   VKTEKIXARV  HUROKONS,  ETC. 

for  his  guests,  but  only  convenient  lodginp-rooms  and 
lodging  (7>). 

An  innkeeper  was  formerly  jyrimd  facie  liable  to  any 
amount  for  loss  not  occasioned  by  the  act  of  God  or  the 
King's  enemies  (q).  But  by  tlie  26  &  27  Vict.  c.  41,  s.  1, 
be  is  no  longer  liable  to  make  good  to  a  guest  any  loss  to 
goods  or  property  brought  to  his  inn,  not  being  a' horse  or 
other  lire  animal,  or  any  gear  a|)pertHining  thereto,  or  any 
caniage,  to  a  greater  amount  than  the  sum  of  30/.,  except 
where  the  loss  shall  have  been  occasioned  "  through  the 
wilful  act,  default  or  neglect  of  the  innkeeper,  or  anv 
servant  ill  his  employ,"  or  "where  such  goods  or  property 
shall  have  been  deposited  expressly  for  sale  custody  "  with 
him  :  provided  always,  that  in  the  case  of  such  a  deposit, 
the  innkeeper  may  require,  as  a  condition  of  liability,  "  tliat 
such  goods  or  property  shall  be  deposited  in  a  box  i)r  other 
receptacle  fastened  and  sealed  by  the  person  depositing  the 
same."  By  section  3,  the  innkeeper  must  exhibit  in  a 
conspicuous  part  of  the  hall  or  entrance  to  his  inn  at  least 
one  copy  of  the  first  section  of  this  Act,  in  order  to  be 
entitled  to  its  benefit. 

It  has  been  held  that  "  wilful  "  in  section  1  of  the 
26  &  27  Vict.  c.  41  must  be  read  with  "  act "  only,  and 
not  also  with  "  fault  or  neglect"(*).  A  mere  verbal  error 
in  a  copy  of  section  1  of  the  Act,  exhibited  for  the  purpose 
of  limiting  an  innkerper's  liability,  will  not  vitiate  the 
notice  so  as  to  make  it  iuefiectual,  provided  the  notice  states 
correctly  the  provisions  of  the  Act ;  but  the  onjission  of  a 
material  portion  of  the  statute  will  render  the  notice 
ineffectual  to  protect  the  innkeeper  {«).  A  notice  was 
exhibited  in  a  hotel,  containing  a  copy  of  the  first  section 
of  the  Act,  correct  in  every  particular,  only  that  in  the 
exception  the  word  "act"  was  accidentally  omitted.  The 
Court  held  that  this  was  a  material  omission,  and  that  the 
notice  was  insufficient  to  protect  the  innkeeper  {/). 

The  salaried  manager  of  a  hotel  belonging  to  a  company 
is  not  an  innkeeper,  so  as  to  be  by  law  responsible  for  the 
goods  and  property  of  the  guests,  although  the  usual  licence 
has  been  granted  to  him  personally  («). 


{ji)  J{iiriir».i\.  Clciiieiiti'.  4  M.  A: 

s.  aof,;  It;  u.  u.  473. 

(//)  IVr  IJavley,  J..  Ilit'lniioiid  v. 
Siititli,  X  It.  &'C.  il  ;  Hi'  K.  U.  :tL>(i. 

(/•)  ,St/iiiiv  V.  Whrcler,  16  L.  T., 
■J},  pur  Hvles,  .1. 

(s)  Siiirr  V.  Jiaioii,  i  Q.    H.    \). 


UVA:  4i!  I..  J.,  Q.  W.   7l:»  ;  :>(;  L.  T. 
MMi. 

^0   Ibid. 

(h)   JJijuiii  V.  Ilhvh.  1,     l;..  8  Kx. 

l:t.-.  :  42  I,.,].,  K.\.  \:\:,  ■  2s  1,    T. 

;it)ij. 
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An  innkeeper  is  not  absolved  from  responsibility  for  his  Oooils  to 
quest's  goods  by  reason  of  the  luggage  being  placed  in  a  lY'V?*!  '"* 
particuliir  room  at  the  request  of  the  guest  (a.);  nor  before  extends. 
the  Innkeepers'  Liability  Act  (y)  was  passed  was  lie  com- 
pellable to  receive  every  description  of  goods  with  a  guest, 
but  only  such  as  a  person  ordinarily  travels  with  (z).  But 
by  the  2nd  section  of  the  26  it  27  Vict.  c.  41,  it  is  enacted 
that,  "  if  an  innkeeper  shall  refuse  to  receive  for  safe 
custody,  as  before  mentioned,  anj'  goods  <»r  property  of  his 
guest,  or  if  any  such  guest  shall,  tiu'ougli  any  default  of 
such  innkeeper,  be  unable  to  deposit  such  goods  or  property 
as  aforesaid,  such  innkeeper  shall  not  be  entitled  to  the 
benefit  of  this  Act  in  respect  of  such  goods  or  property." 
However,  it  is  to  be  presumed  that  this  section  does  not 
apply  to  such  goods  as  an  innkeej)er  was  entitled  to  refuse 
before  this  Act  came  into  operation,  as,  if  made  iipplicable 
to  all  goods,  an  innkeeper  who  refused  to  convert  liis  inn 
into  a  warehouse  for  the  goods  of  his  guest  would  be 
disent'tled  to  the  benefit  of  the  Act  in  respect  of  tliem. 

It  is  no  defence  to  an  action  by  a  guest  for  the  loss  of  How  ousted, 
his  goods  for  the  innkeeper  to  allege  that  he  wiis  sick  or 
of  noH  Ktine  memory  at  the  time  (a)  ;  or  tliat  tliere  was  no 
positive  negligence  on  his  part  {h) ;  but  the  negligence  of 
the  guest  is  a  good  defence,  if  it  is  gross  negligence  (r), 
or  even  if  it  occasioned  the  loss  "  in  such  a  way  as  that 
it  would  not  have  happened  if  the  guest  had  used  the 
ordinary  care  that  a  prudent  man  may  be  reasonably 
expected  to  takii  under  the  circiuiistances  "  («'). 

If  the  guest's  horse  is  stolen  the  innkeeper  is  answer-  Wlioiea 
able  in  an  action  upon  the  custom  of  the  realm  (<),  even  ""c**"  horse 
if  the  owner  has  gone  away  for  several  days,  and  it  is 
lost  or  stolen  in  liisabsence,  orif  it  has  been  brought  by  a 
servant  (/').     An<l  inasmuch  as  26  it  27  Vict.  c.  41,  s.  1, 


is  stolen. 


(■!■')  IVr  Hiivlov.  ^.,  Uifhitioiid  v. 
Smith.  S  1!.  KV!\\  :  82  U.  U.  H2i'.. 

f//)  •>i\tc->l  Vict.  c.  41. 

(.•)  JlnxKliroiiil  V.  (Iramira.  !(• 
E.x.  417. 

((/)  iriiM  s.  Amheiis.Cvi^.  Eliz. 
4VJ2. 

(,'')  Mditjiiii  V.  lt((i-i'ii.  ;t(i  L.  .1.. 
K.x.  131. 

((•)  Aniiixfriid  y.  II //(/'•.  Jn  L..f., 
g.  I!.  .V.'4. 

ill)  IVr  Kile,  ('.  J..  r,i.-<l,il/  V. 
W'l-iijht.  2  .Int..  N.  S.  lii;2— K.x. 
(h.  See  iiU'i  Oj)/>i'/>/iiiiii  v.  \y/iit<' 
J.i.;i  Ihtrl  (\i.,  I.,  i;.  C.  C.  1>.  ,-,1.-,  : 


to  L.  J.,  V.  v.  -JM  ;  2:.  L.  T.  i':!  ; 
./.>«»■»  V.  JitrhMii.  2'.»  I..  T.  :(;•'.•  ; 
J/frlirrt  v.  Mmkin-ll,  4.">  I..  T., 
•Mil;  4t;  .1.  I".  :{.js  ;  !iUiniie<l  in 
('.  A.,  W.  X.  1SS2,  !>.  112  :  Mar- 
fliioiirx.1    nt    Ifinitlfi/    V.    Jtfill'oril 

//.././  r,<.'.:>e,.\.  r.  .-.it. 

(<•)  FitzlKTheit's  Nut.  l!ivv.04:i; 
(li'Ui'ij  V.  Ch'rh.  (10.  .liu'.  IKS; 
Yitrh  V.  (Iri'eiiiiiiijh.  2  l.diil  liaviii. 
SCiT  ;  I  Salk.  :i:is. 

(/)  1  .■<alk.  :as  :  1  Hoi.  \U.  W  ; 
Molir,  S77  ;  do.  ,Jac.  221  :  Vilv. 
I(i2  :  I'.ac.  .\hv.  tit.  liiiis  and 
]iiiiUi'i.'l>ii'^. 
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specially  exempts  horses  from  the  operation  of  that  Act, 
the  innkeeper's  liability  as  respects  amount  is  not 
restricted  with  regard  to  them. 

But  if  a  pei-son  takes  another's  horse,  and  rides  him  to 
an  inn  where  he  is  lost  or  stolen,  the  owner  has  no  action 
against  the  host,  hut  lias  his  remedy  against  the  taker  (g). 
1  he  liability  of  an  innkeeper  for  loss  continues  only  so 
long  as  he  derives  benefit  from  his  risitoror  his  property, 
for  if  the  innkeeper  could  not  gain  a  profit,  he  is  not 
liable  to  suffer  loss  without  a  special  undertaking  (/«),  for 
so  long  only  is  a  visitor  a  guest.     Upon  this  principle  a 
person  leaving  a  horse  at  an  inn  Wcoines  a  Kuest,  while 
a  person  leaving  dead  goods  at  an  inn  does  not  become  .i 
guest,  for  the  horse  must  be  fed,  bv  which  the  innkcepvr 
has  gnin(»).     And  therefore  the  innkeeper  is  liabh'  for 
the  loss  of  tlie  horse,  although  its  owner  is  not  staving 
at  the  nin.     'I'hus,  too,  when  a  person  came  to  an  ini^ 
and  desired  to  leave  some  goods  there  till  the  next  week, 
which  was  refused,  and  then  stayed  to  drink  something,' 
during  which  time  his  goods  were  stolen,  the  innkeeper 
was  held  to  be  liable  (/.).     But  if  a  man  who  has  beea  a 
guest,  gives  up  his  room,  and  quits  the  inn  forafewdavs, 
intending  to  return,  and  asks  for  permission  to  leave  Jiis 
goods  at  the  inn,  and  the  innkvvprr  takes  charge  of  them, 
the  innkeeper  is  clothed  only  with  the  ordinary  duties  and 
responsibilities  of  a  bailee  (/). 

An  innkeeper  is  only  bound  by  the  custom  of  the  realm 
to  answer  f.)r  those  things  that  are  infra  hospitinni,  and 
not  for  anything  out  of  his  inn.  Foi-  where  a  horse  is 
lost  or  stolen  when  out  at  grass  by  the  guest's  desire, 
the  host  is  not  chargeable,  unless  it  "was  the  eonseciuence 
of  Ins  nilfnl  negligence  (m) :  for  instance,  an  actit)n  lie> 
against  an  innkeeper  who  voluntarily  leaves  open  the 
gates  of  Ins  close,  whereby  the  horse  stravs  out  and  so  is 
lost  or  stolen  (h). 

But  he  is  answerable  if  he  has  put  the  horse  out  to 
grass  without  the  owner  requiring  liiin  to  do  so(»).    And 


(//)  I  Koi.  Al.r.  :i. 

(A)  O'M'i/  \.  Ch'i-li.  Cro.  Jao. 
18S. 

(/")  Yoi-h  \.  lirhitUfiiii,-.  I  Siilk. 
rj.xK.  M'l-  alsd  Dini  V.  Itutlii'r,  -1 
H.\  (.11:  -A-l   L.  ,1..  i;x.  171. 

(A)  Hiiiiirt  w  MHinr,  .'.  T.  l; 
-'::f  :  L>  1!.  I!.  .V.l.t. 

(^'l   Smith    V.     Ih'iirhirr.   t'l    ( '.    |!. 


V.V2. 

(ill)  S<iiiiiili'i:i  V.  Pliiiiiiitfr,  Oil 
r.ridir.  i-11. 

(»)  y>M-.  Al>r.  tit.  Inns  ami  Inn- 
kcopt'is  :  Ciihif'x  iiitii',  s  ('i)ke, 
M  b;  Much-,'  122'.t:  r,.|i.  127  ; 
Miislei/    \,    FoMet,   1    l!(.l.  Abr.  :i  : 

4    Lcnn.    ;tt;;    i>    Piiiwiii.    •>:,:>  -. 

Jlirhiiinifl  \.  Smith,  S.  1'..  A:   C.    11. 
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where  an  innkcepir  took  in  ii  horse  nn<1  gig  on  a  fair-tlay, 
and  the  hostler,  without  tlie  guest's  permission,  ]>lni'e(l 
the  gig  outside  the  inn-yard,  in  tlie  part  of  the  street  in 
which  the  can-iages  at  the  inn  were  usually  phu-ed  on 
fair-days,  and  the  gig  was  stolen  thence,  the  Court  of 
King's  Bench  held  the  innkeeper  responsilde.  And 
Taunton,  J.,  said,  "It  does  not  appear  that  the  gig  was 
put  in  this  place  at  all  at  tlio  request  or  instance  of  tlu' 
plaintiff ;  the  place  is  therefore  ii  part  of  the  inn ;  for 
the  defendant  by  his  conduct  treats  it  as  such.  If  he 
would  wish  to  protect  himself,  he  should  have  told  the 
plaintitf  that  he  had  no  room  in  his  yard,  and  tiiat  he 
wouM  put  the  gig  in  the  street,  but  could  not  be  answer- 
able for  it ;  not  having  done  so,  he  is  bound  by  his 
common  law  liability  "  (<>). 

It   is   said  in   Calffe's   case  {p),    that   nn    iniiheeper's  Where  a 
liability  is  confined  to  "bona  et  enUdla,'"  and  that  he  is  ,^'[,^^'4!' 
)iot  answerable  if  the  gueat  himself  is  beaten,  as  that  jnjuml. 
is  not  a  damage  to  "  bona  et  eaUdln.^^     But  it  seems  that 
this  statement  must  be  simply  taken  to  mean  that  the 
innheeper  is  not  bound  to  insure  his  finest ;  for  in  a  com- 
paratively I'ecent  case  it  was  held  that  it  is  the  duty  of 
an  innkeeper  to  take  reasonable  care  of  the  persons  uf  his 
(jucst*,  so  that  they  are  not  injured  by  reason  of  a  want  of 
such  care  on  his  part  whilst  they  are  in  the  inn  as  his 
ifuests  (q).     Where  the  guest's  horse  had  been  beaten,  the 
innkeeper  was  held  liable  ;  and  it  appeared  that  it  had 
been  injured  by  having  been  taken  out  of  the  inn  and 
immoderately  ridden  and  whipped,  though   it   did   not 
tippear  by  wliom  (r). 

Where  a  guest's  horse  is  injured,  there  is  always  a 
presumption  of  negligence  against  the  innkeeper.  It  is 
MUestionable,  indeed,  if  in  any  case  this  presumption  can 
be  rebutted  without  proof  of  actual  negligence  on  the 
part  of  the  guest.  The  case  of  Daiison  v.  Chamney  («) 
has  been  relied  upon  to  show  that  this  presumption  may 
be  rebutted  by  giving  proof  of  such  skilful  management 
on  the  part  of  the  innkeeper  as  to  convince  the  jury  that 


I'rCKumption 
of  neghjfence 
iigainst  the 
innkeciKT. 


i 


'If 


((»)  Joiteii  V.  Tyler,  1  A.  i:  E. 
J22 ;  3  N.  i  M.  HTti  :  40  R.  R.  a:.4. 

( ;))  Calye's  cute,  S  Rep.  32  a  ; 
S  Co.  ^^2. 

(y)  tSuildi/ii  V.  Flitreni'e,  47  L.  .1., 
♦  ,  I'.  "I'.ts  ii'erLindley,  J.  Sienlso 
}Vulhfr  V.  Midland  Rail.  Co.,  5j 
L.  T.  48y. 


(/•)  StiiHiiiiiH  V.  Ihiris,  1  Salk. 
404  :  <)  Mod.  323.  Sec  also  Hat  her 
V.  Diiij,  32  L.  J.,  Ex.  171  ;  2  W.k 
I".  14. 

(*)  DawtoH  V.  Clitimney.  13 
L.  J.,  y.  H.  33  ;  .->  y.  B.  \e,:,  ; 
7.1ur.  1037.     Sc  also  Ca-ildll   v. 

^^>,y<^2Jl'-.,  s.  s.  1072. 


; 


A 


222 


;  ■! 


:>,   t 


I  i 


%  < 


Mogligence 
of  Innkeepers. 


INNKEEPERS,   VETERINARy  SUHOEOXS,   ETC. 

the  claninRe  could  not  l.ave  been  occasioned  by  tbe  necli- 
Rence  «n«p.ited.  But  tb>8  view  of  the  law  was  held  to  be 
ujUenab  e  by  Pollock.  C.  B..  i„  the  case  of  .l/«r,«« '' 
/aie.v(  ),  who,  in  del.venng  the  judgment  of  the  Court 
«t  Exchequer,  sa.d  "  We  think  the  cases  show  there  is 
detHuIt  in  the  innkeeper  wherever  there  is  a  loss  not 
arisinK  from  the  pk..ntift-s  neplifience.  the  act  of  God.  or 
the  Queen's  enemies  "  («). 


(0  .VorgiiH  V.  Riirr,/,  «  H.  &  N 
26.-.;  *.  L.J..EX.  181. 

(«)  Affonlintf  to  the  rciwrt  of 
the  case  of  JhiiimiH  v.  CharnHni 
in  13  L.  J.,  y.  B.  3H.  and  in  5  Q.  b! 
KM,  tlie  horse  of  the  jjuest  was 
left  at  the  defcndantH  inn  on  a 
market  day.  and  given  in  charge 
to  theoslh-r,  who  placed  it  in  a 
i-tall  where  there  was  ani>ther 
horse,  which  kicked  it,  and  so 
inflictc<l  an  injury.  On  thcge  facts 
It  was  held  by  the  Court  of  Qneen's 
liench.  that  in  such  ease  there  was 
a  presumption  of  negligence  on 
the  pari  of  the  innkeeper  or  his 
servants  :  hut  that  this  piesump- 
tion  might  l.c  rebutted  by  giving 
proof  of  such  skilful  management 
on  his  or  their  part  as  to  convince 
the  jury  that  the  damage  could 
not  have  been  occasioned  by  the 
negligence  imputed.  But  a 
material  iliflFerence  will  be  found 
in  the  report  of  the  facts  of  this 
case  in  7  Jur.  10.")7,  for  it  is  there 
stated,  that  -there  was  no  evi- 
dence of  the  manner  in  which  the 
horse  received  the  injury  for  which 
the    action    was    brought."      It 


appears  that   the  onlr  report  of 
this  case  which  was  seen   by  the 
<V)urt,  when  giving  judgment   in 
the  ease  of  Muiijan  v.  llarrii,  was 
that  of  the  .Jurist,  and  that  l^ollock 
t'.  B.,  founded   the    only  possible 
reconcilement      of       J>',iw»,>ii      v 
Chiimnrtj  with  the  law  u|h.ii   this 
point,  which  is  the  verv  point  of 
discrepancy   between    "the    .luri^l 
and  the  other   reports.     Ho  said. 
••  The  only  case  which  points  tin- 
other   way  is  that  of  n„u»„i,   \. 
Chainneij,   and   according   to    the 
reiKirt    of   that    case    in    7    .lur 
lii.'>7,  tliere  was  no  evidence  of  the 
manner  in  which  the  horse  received 
the   injury  for  which  the  action 
was  brought  ;  and  this  mnv  be  the 
explanatioH  of  that  case,  for  thou'.-li 
the  damage  happening  to  the  horse 
from  what  occurre<l   in  the  stable 
might   be  evidence  of  default   or 
neglect,  still  it  was  not  shown  how 
the  damage  arose,  and  it  was  not 
even  shown  that    it    arose   from 
what   occurred   in  the  stable.     It 
might  have  arisen  from  somethin- 
which  had  occurred  long  prior  to 
the    horse    being    put    into     the 


Canadian  Ca.e«.-P]amtiff  lent  or  hired  his  horse  to  S..  who 
while  on  a  journey    put  it  up  at   defendant's   inn.    and    t   was 
strangled  m  the  stable,  owing,  as  the  jury  found,  to  the  neSu 
gence  of  defendant's  servant  in  tying  it  un  in    the    stall  ■   h! /  / 
that  the  defendant  was  liable  for^the^egH^ence  of   ht   serfan  ' 

c'.  tT^-^,  I  Llgillfi'^^' "  """^^  ^''"''"  ^-  "■•""'• « 

Plaintiff  hud  left  his  horse  with  the  defendant  who  was  a 
tavern-keeper,  for  hi,*,  and  while  under  his  cure  tw^  shorn  o^' 
It.  inane  and  tail:  /A-W,  that  the  bailee  was  responsfb"    '  Tuc^* 

would  be  presumed  to  have  been  committed  bv  his  nervants,  f* 
m  consequence  ot  their  neglect.  lt„r„rl.,r  v.  ihunier,  9  L.  C  R 
8  (1Nj8).     But  see  Templeton  v.  Wwldin.jton,  14  Man.  L.  R   495 
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And  it  must  be  bonie  in  mind  that,  though  there  be 
A  private  arrangement  between  the  innkeeper  and  the 
keeper  of  the  inn  stables  or  hostler,  and  the  result  of 
that  arrangement  be  that  as  between  him  and  tlie  in>i- 
keeper,  the  innkeeper  has  lost  all  control  over  the  stables, 
yet  as  between  the  innkeeper  and  his  guest  no  such 
private  arrangement  can  be  recognised,  and  the  iiiH- 
keepcr's  liability  towards  him  for  injury  done  to  the  horse 
remains  unimpaired  (x). 

For  the  security  and  protection  of  travellers,  inns  are 
allowed  certain  privileges,  sucii  as  that  the  horse  and 
goods  of  the  guest  cannot  be  distrained,  «fec.  {y). 

If  an  innkeeper  takes  his  guests  to  rooms  that  he  has 
provided  for  him,  on  account  of  not  having  sutticient 
room  in  his  inn,  these  rooms  are  privileged  from 
distress  (-). 

So  also,  if  a  guest's  horse  is  put  into  a  stable  provided 
for  a  patticular  occasion,  it  cannot  be  distrained.  Formerly, 
however,  a  diflerent  view  was  taken  in  a  similar  case.  For 
where  the  tenant  of  a  stable  had  sub-let  it  to  iin  jhj?- 
keeper  during  races,  and  tlie  horses  of  a  guest  were  put 
into  it  and  iifterwards  distrained  by  the  Inndlord,  the 
distress  was  held  good,  and  Lord  Mansfield,  C.  J., 
thouglit  that  tiie  owner  of  the  horses  had  his  remedy 
against  the  iimkeeiwr  under  the  implied  warranty  for 
safe  custody  (o ). 

An  innkeeper  has  a  general  lien  on  all  goods  and  chattels 
belonging  to  his  guest  (b). 


custoily  iif  the  iiinkeeiier.  That 
wnuhi  ilistiiijriiish  this  case.  :iiul 
reconcile  all  the  cnsi-s  with  the 
Sienernl  current  of  authority."  It 
matters  not  indetd,  so  fur  lis  the 
law  isconcerncd,  which  rejiort  of 
the  case  of //«/r«irt  v.  ClKimiieii  is 
authentic,  for  it  that  contained  in 
the  L.  J.  and  i}.  1!.  Reports  is  the 
correct  one,  it  has  been  overruled 
hy  Morijaii  v.  Jltirri/  ;  and  it  tliat 
of  the  Jurist  is  to  be  taken,  it  does 
not  establish  the  point  that  in  case 
of  loss  to  the  guest,  the  presump- 
tion of  negligence  on  the  part  of 
the  innkeeper    can    be   rebutted. 


Not  rebutted 
by  Htables 
Iwins.'  out  of 
big  control. 


A  quest's 
giMxls  not 
distraiunble. 

Kven  where 
he  is  accom- 
iiKKlatcd  nut 
of  the  inn. 

Or  UIIC8  a 
stable  pro- 
vided for  the 
occusion. 


Innkeeper': 

lien. 


otherwise  than  by  proof  of  actual 
negligence  on  the  part  of  the 
guest. 

{j-}  Hathrr  v.  JJaij,  32  L.  J.,  Kx. 
171  :  H  L.  T.2(i.5. 

(i/)  1  Kol.  Abr.  6t!8  ;  Co.  Litt. 
47. 

(--)  .See  per  Pollock.  ('.  It.,  H//- 
liiiiiix  V.  Uolmit,  22  L.  J.,  K.\. 
2S4. 

(iC\  Criinier  v.  Tomkinnnn.  2  Ld. 
Ken.  i'M  :  Barnes'  Notes,  472. 

(I')  MtiUiiirr  v.  Fldreiwr,  :\ 
g.  li.  I).  4K4  :  47  L.  J..  Q.  1!. 
700  ;  38  L.  T.  KIT— C.  A. 


Canadian  Case. — The  plaintiffs,  owning  a  line  of  stages,  entered   Innkeeper's 
into  !i  special  agreement  with  the  defendant,  an  innkeeper,  for  the  lien, 
stablini;  ami  feed  of  their  horHes.    Some  dispute  arose  a.s  to  the 
defendant's  charges,  and  ascertaining  that  the  plaintiffs  intended  to 
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! 
I 


n 


InnkceitCi' 
lins  a  li«'ii  on 
a  hoKc  ior  its 
keep. 


Cannut  ilctnin 
a  ^cat  for  liin 
bill. 

But  may 
detain  liis 
Jiorse. 


He  liaH  no  lien  on  goods  sent  to  liis  guest  for  a  particular 
puri>ose,  nnd  known  by  him  to  be  the  property  of  another 
person  (*•),  but  his  lien  extends  to  goods  brought  to  the  inn 
by  a  guest,  though  they  belong  to  a  third  party,  provided 
they  be  such  as  persons  ordinarily  travel  with  (d),  as  tliese 
he  is  compelled  to  receive.  And  iii  Threfall  v,  liorwkk  («■), 
it  was  held  that  his  lien  extends  to  all  the  goods  which 
he  has  actually  received  with  a  guest  wliether  the  property 
of  the  guest  or  not,  and  is  not  liuiite<l  to  such  things  as 
he  was  bound  to  receive  with  tlie  guest. 

An  innkeeper  retaining  th«;  goods  of  his  guest  by  virtue 
of  such  lien  is  not  bound  to  use  greater  care  as  to  their 
custody  than  he  uses  as  to  his  own  gootls  of  a  similar 
descriptitm  (./). 

As  an  innkeeper  by  law  is  bound  to  receive  the  horse  of 
a  traveller  in  case  his  staMe  is  not  full,  he  has  tlierefore 
a  lien  for  its  keep  upon  a  liorse  left  with  hun,  and  received 
by  him  in  his  character  as  innkeeper  {g),  whether  it  be 
kept  in  the  stable  or  put  out  to  grass.'  For  the  pasture 
of  such  persons,  set  up  by  law  for  entertuiaM»ent,  has  the 
same  jjrivilege  as  the  stables,  and  an  actni^n  of  trover 
cannot  be  maintained  against  him  for  detaining  the  liorse 
of  his  guest,  unless  the  money  due  for  its  keep  has  been 
paid  or  tendered  (/t). 

An  innkeeper  cannot  detain  a  guest,  or  take  off  his 
clothes,  in  order  to  secure  payment  of  his  bill  (j). 

But  he  may  detain  his  horse,  or  may  bring  an  action 
for  lodging,  <kc.,  without  any  special  contract  (A). 


((■)  Itniailwimd  v.  Graimni,  10 
Kx.  417. 

((/)  Siiiud  V.  ]yatkinii,  26  L.  J., 
< '.  r.  .■)7. 

(<■)  L.  U.,  10  Q.  n.  210  ;  44  L.  .J.. 
Q.  )».  .S7  ;  32  I..  T.  !».-.— K.X.  Cli. 
See  also  (lordo/i  v.  iSillu^r,  2.'i 
I).  B.  1).  4!)1  ;  .-.11  L.  J.,  Q.  15.  .-,07  ; 
•i:j  L.  T.  28:J  ;  A'.i  W.  K.  11 1,  where 
it  was  held  to  extend  to  the  separate 
l)r<»perty  of  the  wife  of  the  party 
to  whom  credit  was  given. 

{/)  Angun    v.    McLac/ilan,   23 


4,s 


r-h.  D.  3iW:  .-,2  L.  .1.,  Ch.  ."S 
L.  T.  Sti3:  ni  W.  R.  641. 

(jf)  fimith  V.  JJfarliire,  ti  (.'.  I!. 
13:>;  12  Jur.  1(17. 

(/')  3  Kol.  Abi.  8.-;  Cro.  <',,r. 
271  ;  earth.  ir.O  :   I  S;dk.  38«. 

(0  Bac.  Ahr.  tit.  Iuiih  and  Inn- 
keeperH,  451  ;  SiiHimlf  v.  Alfci-iL  :{ 
51.  A:  W.  248  :  4'.»  U.  K.  .V..3. 

(*)  Haunderf  v.  Plumnifi;  Orl. 
Bridg.  227  ;  {jmith  v.  Deailoir,  (i 
C.  B.  13.->. 


remove  their  horses  to  another  inn,  he  refused  to  let  them  go 
The  plaintiffs  then  brought  trortr :  Jhld,  thut  the  defendant  had  no 
right  of  hen,  as  the  plaintiffs  were  not  guests,  but  employed  the 
defendant  in  the  character  of  a  livery -stable  keeper,  and  under  a 
special  agreement  which  gave  him  no  continuing  right  of  possession : 
//eld,  also,  that  upon  the  facts  the  defendant  was  guilty  of  a 
conversion.    Dixon,  et  at,  v.  Dalbi/,  11  U.  C.  Q.  B.  79  (18.33). 
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It liHH been  «al(l  that  the  liorae  of  n  pijest  ihu  be  detnined 
only  for  liis  own  uienls,  and  not  for  the  meals  and  expenses 
of  the  Kuest  (/).  But  this  doctrine  was  donbtful  (wj).  And 
in  a  comparatively  recent  case  («),  the  ( 'ourt  of  Appeal 
lield,  that  a  chattel,  although  deposited  with  the  iiiithr per 
and  placed  by  him  ai)art  from  the  personal  goods  of  the 
;{iie8t,may  be  detained  by  him  on  account  of  money  owin^j  to 
him  for  the  loilging,  food,  and  entertainment  of  the  guest. 

An  innkitper'a  right  of  //.«  depends  upon  the  fact  of 
the  goods  coming  into  his  possession  in  his  character  (»f 
innkeeper,  as  belonging  to  a  guest  (o).  So  in  a  case  in 
whicii  a  trainer  of  racehorses  went  with  tliem  to  an  inn, 
stayed  there  for  a  lengtli  ..f  time,  and  put  the  Ii<.rses  into 
training;  nothing  being  said  of  ,uiy  j^i)- ial  contract 
between  him  nn«i  the  innkeeper,  it  was  held  b\  the 
Exchequer  Chamber  that  he  cam*  tliere  on  tlie  or»Jinarv 
terms  of  an  inn,  and  that  the  intdceeper  had  a  lieu  on  the 
Jiorses  for  their  keep,  Hlthouf,'h  tfeey  were  frefiuentlv  taken 
urt'the  premises  for  days  togetlwr  to  attend  races  "(/>). 

But  if  a  man  send  liis  horses  iukI  carriage  to  liverv  at 
an  inn,  and  they  are  so  received,  the  fact  of  his  becoming 
!'  guest  at  a  subse(iue»i;  period  does  not  give  tlie  mnkeepir 
any  lien  (o). 

Where  several  horses  aie  i»rougiit  to  an  inn  by  the 
same  person,  each  l>y  the  i-wstoni  of  London  nutv  be  sold 
for  his  own  keep  only,  and  not  lor  the  keepofllie  others  ; 
so  that  if  the  innkeeper  permits  the  guest  to  takeaway  all 
but  one,  he  cannot  sell  this  to  pay  the  expenses  of  keeping 
the  whole,  but  must  delivei  it  up  on  temltr  of  the  anioun't 
for  its  own  keep  (q). 

Where  a  i)ersou  wrongfully  seizes  a  horse,  and  takes  it 
to  an  inn  to  be  kept,  the  owner  cannot  have  it  unti',  !ic  lias 
satisfied  the  innkeeper  lor  its  meat  ;  for  tiic  innkeeper  is  not 
bomnl  to  incpiire  who  is  the  owner  of  the  property  brought 
to  his  inn  {r).  If  the  innkeeper  in  such  case  was  to  have 
no  lien,  Doderidge,  J.,  said,  "  It  were  a  pretty  trick  for  one 
wlio  wants  keeping  for  his  horse  "  (x). 


o(  lii'll. 


JIoi'si's  mill 
eiirriiii;e 
sent  til 
livery  lit  ail 
inn. 

Cantiiit  sell 
line  liorse  for 
t  ho  keep  of 
iithcrs. 


ilil>  :l  lii  II 
on  :i  liiiiso 
Ifft  l<y  ii 
wiDiii'docr. 


/)  Hac.  Aliiiilj;.  Inns  and  Inii- 
kii'pers. 

(m)  See  StmvDn  liailments,  itth 
K.I.  44(1. 

(«)  MuUiiii-r  V.  Fhiri'HCP.  A  Q.  li. 
"  484  ;  47  L.  J.,  y.  1!.  7(10  ;  .-is 
I.,  r.  Ifi7— C.  A. 

»)  Shi  if  h  v.  Dfurlorr,  C  C.  ]!. 
'!"•;  J2  Jur.  377. 


O. 


(/')  Alln  V,  Siiiif/i.  '.'  .Iiir.,  N.  S. 
■SMt.  12st  ;  and  see  .\fi,//;„rr  v. 
Flnreiicf.  ubi  siiptu. 

('/)  Mos.i  V.  Tiiifiin-11,1.  1  r.iil-t. 
2(i7.  Hut  seethe  Innkeepers  Act, 
1S7S(41  i:  42  Vict.  e.  ;(S),  s.  l,!>.>st. 

(c)  Tiirrill  \.  I'raidiii,  Ih  1^..!., 
Q.  IS.  15.-,. 

(»)  Hobiiuuii  V.  Walter,  Pop.  127. 
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A  borse  li  ft 
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A  third  parly 
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Keep  durii 
detention. 


INNKi^PBnN,   A'rrEItlNAHY   HL'RO»X>NH,   nC. 

But  if  lie  knew  at  tlte  time  the  hone  wan  left,  that  the 
person  who  brought  it  was  a  wrongdoer,  and  not  the  owner 
of  it,  he  hail  made  liini»e1t'  ii  party  to  the  wrongful  act,  and 
has  no  lien  upon  tlie  hcirst'  iov  its  keep ;  and  the  question 
M  to  the  icienter  niust  be  left  to  the  jury  (t) . 

The  horiie  muRt  be  placed  nt  the  inn  by  a  guett  to  entitle 
tht'  innhfper  to  detain  it  for  its  keep ;  for  wher**  a  person 
WH>  stopped  with  a  iiorae  under  suspicinns  oire  inistanceH, 
Hud  it  \\  )is  left  lit  an  inn  by  the  police,  it  whh  held  that  the 
inukeepn-  linti  no  /(>n,  and  thnt  an  auctimieer,  by  the  direc- 
tion uf  tin  i.nikiifici  <<^lling  the  horse  i'ur  its  keep,  was 
liable  t"  thf>  owner  ('   lie  iiorae  inanactionof  frorcr  (u). 

If  the  innkeeper  j'reviously  ngree  to  give  the  guest 
credit  for  bis  entcrtmiiincnt,  he  cannot  detain  his  horse  or 
floods ;  or  if  where  tliere  hii><  be<  u  no  sucb  agreement,  he 
suffer  his  guest's  liorse  t«»  deitn  it  without  payment,  or  by 
any  other  ineanH  give  credit  to  tin  owiief,  he  cannot  after- 
wards detain  it  for  the  debt  upon  its  (timing  again  into 

hlH  pOSKt  ssioll   (j). 

If  a  thiifl  party  iivomhe  the  innkeeper  to  satisfy  him  for 
the  meat  of  the  liorse,  in  consideration  thi<!  lie  will  deliver 
i*.  t<)  the  finest,  it  is  a  good  promise  ;  f<>r  tbore  is  a  good 
considerntioii,  inasninch  as  the  irinkee/ierlo^t  :i  the  detainer, 
which  is  a  damage,  and  the  guest  regains  the  horse,  which 
is  the  advantage  (//). 

But  where  the  owner  of  a  horse  has  fraudulently  got 
possession  of  it  to  defeat  the  lien,  the  innkeeper  maj'  retake 
it  without  force,  for  the  lien  is  not  put  an  end  to  by  his 
having  thus  parted  with  tlie  possession  of  it  (2).  But  it  is 
held  that  tlie  ninkeepcr  must  make  fresh  ]inrsuit  after  it, 
and  retake  it,  (therwise  the  custody  is  l«>st;  for  he  cannot 
take  it  at  any  other  time,  us  it  is  111  the  nature  oinili»tres». 
But  where  there  is  a  lien  by  agreement,  it  is  in  the  nature 
of  a  pledije,  and  the  innkeeper  may  retake  the  horse,  nt>t 
only  on  fresh  ])ursnit,  but  also  wherever  he  finds  it  (a). 

It  has  been  iield  that  an  innkeeper  wlio  detains  a  horst 
for  his  keep  has  a  lien  upon  him  for  the  necessary  food 
supplied  wbtii  thus  in  his  possession,  even  if  it  be  given 
against  the  express  direction  of  the  owner.  Thus  where  thi 
owner  of  a  horse  standing  at  an  inn  came  and  directed  that 


(O  Jolni^H  V.  Hill,  :t  f<tark. 
N.  V.  f.  17l>:  2:t  It.  U.  764. 

( 11)  Uniii'  V.  Pi'jvt,  K  C.  ii  v.  I'U^  : 
t!2  It.  K.  74.->. 

(./•")  Joiif*  V.  Tfmrloe,  S  M.kI.  1 72 ; 
Jom-i  .V  I'farh:  1  Str.  ."57. 


((/)  Hiitton,  101. 

(-)  W'alliice  T.  M'iMtdgate,  lly.  \ 
M.  193:  1  C.  i  I'.  ,-.7.i. 

(«)  //"wc  V.  Braiiiitead,  '2  11  !. 
l!f       VAf. 


y 
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the  iMkeeper  should  not  give  him  any  more  foo.l,  ns  he 
would  not  be  responsible  for  it,  and  the  question  was. 
whether  the  owner  was  chargeable  for  the  food  given  after 
tbu  direction,  Holt.  C.J.,  was  at  first  inclined  to  consider 
this  a  ditcharge,  and  that  the  horse,  though  he  might  be 
retained  by  the  innkeeper,  was  but  in  the  nature  of  a  die- 
treu.  and  that  being  in  the  custody  of  the  innkeeper  in 
his  mil,  It  was  a  ptmnd  corert,  and  the  horse  consequentiv 
ought  to  be  maintained  at  his  peril.  However,  he  after- 
wards  cimnged  his  opinion,  and  directed  that  this  was  no 
dt$eharge:  for  then  any  innkeeper  might  be  deceived,  an.l 
Ins  security  would  be  lessened  (6).  But  his  first  opiniou 
appears  to  be  consistent  with  the  law  (c). 

Where  an  innkeeper  detains  a  horse  for  its  meat  he  can- 
not  use  it,  because  he  detains  it  as  in  the  custody  of  tl.o 
law,  and  the  detention  is  in  the  nature  of  ajlistres's  whicli 
cannot  be  used  by  the  distrainor  (d). 

An  iuHkeeper  could  not  formerly  sell  the  horse  he  de- 
aiiied  for  his  meat  and  so  pay  himself,  because,  as  the 
Court  said  m  Jone$  v.  Thurloe,  "  he  is  not  to  be  his  own 
carver  (e).  And  even  if  the  horse  "  eat  out  tlie  price  of 
jtsliead,  that  is,  consume  as  much  as  it  is  worth,  he  could 
not  sell  it,  except  he  lived  in  London  or  Exeter,  where  bv 
the  custom  of  those  places,  if  the  horse  is  the  property  of 
the  guest,  he  may  take  it  as  his  own  upon  the  reasoimble 
appraisement  of  four  of  his  neighbours  (/). 

But  now,  by  the  Innkeepers  Act,  1878  (41  ii  42  Vict. 
c.a8),  8.  1,  the  landlord,  proprietor,  keeper,  or  manager 
of  any  hotel,  inn  or  licensed  publichouse  shall,  in  addition 
to  his  ordinary  hen,  have  the  right  absolutely  to  sell  an.l 
dispose  by  public  auction  of  any  goods,  chattels,  caniages, 
horses,  wares  or  merchandise  which  may  have  been  de- 
posited with  luni,  or  left  in  the  house  he  keeps,  or  in  tb.- 
coach-house,  stable,  stable-yard,  or  other  premises  appur- 
tenant or  belonging  thereunto,  where  the  person  depositin-' 
or  leavuig  such  goods,  chattels,  carriages,  horses,  wares^ 
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(*)  Grlhrr  v.  lierhelfy.  Skin. 
•i4S ;  anil  nee  Snii-f,-  v.  Moii/hh,  4 
M.  &  W.  27U  ;  -,1  U.  K.  5.18 

0)  Ct,.  Litt.  47  b;  JJritU/t  /,/«. 
J" re  ShippiiDj  Co.  v.  Siime»,  2H 
I'.  .T.,  Q.  B.  220-Ex.  Ch.  ;  30 
I..  J..  Q.  H.22U— H.  L.  See  aU.> 
Scarje  v.  Morgan,  4  M.  Jc  W.  27U, 
-''<4  :  51  R.  R.  56«. 

(,(1)  Wexthrovk  v.  (Irifith,  >rix)r. 
S76 ;  Robintim  v.  Walter,  3  bulstr. 


270  ;  Itac.  Abr.  tit.  luns  and  Inn 
keepers. 

{e)  Jour*  V.  riiurhu;  ^  .Mo,  1. 172  ; 
■S  C.  xub  mini.  Joiiei,  v.  P,;,rl,;  Sti ' 
5titi. 

(/)  lialdwiiji  V.  Oiinfer,  1  Vent. 
'•;  HV«^ir.«.A'  V.  GrijHth,  M^n.i. 
87.) ;  MiiM  V.  Tutcnueiul.  1  IJiilsti'. 
207;  Rithin»on\.  ir(///(r.  ;i  l!ul,n. 
270  ;  Bac.  Abr.  tit.  Inns  antl  lun- 
keepers. 
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Waiver  of 
lien. 


or  merchandise  shall  be  or  become  indebted  to  the  said 
innkeeper  either  for  an}'  board  or  lodging  or  for  the  keep 
and  expenses  of  any  horse  or  other  animals  left  with  or 
standing  at  livery  in  the  stables  or  fields  occupied  by  such 
innkeeper. 

"  Provided  that  no  such  sale  shall  be  made  until  after 
the  said  goods,  chattels,  carriages,  horses,  wares,  or  mer- 
chandise shall  have  been  for  the  space  of  six  weeks  in 
3uch  charge  or  custody  or  in  or  upon  such  premises 
without  such  debt  having  been  paid  or  satisfied,  and  that 
such  innkeeper,  after  having,  out  of  the  proceeds  of  such 
sale,  paid  himself  the  amount  of  any  such  debt,  together 
with  the  costs  and  expenses  of  such  sale,  shall  on  demand 
pay  to  the  person  depositing  or  leaving  any  such  goods, 
chattels,  carriages,  horses,  wares,  or  merchandise  the 
surplus  (if  any)  remaining  after  such  sale. 

'*  Provided  further,  that  the  debt  for  the  payment  of 
which  a  sale  is  made  shall  not  be  any  other  or  greater 
debt  tlian  the  debt  for  which  the  goods  or  other  articles 
could  have  been  retained  by  the  innkeeper  under  his  lien. 

"  Provided  also,  that  at  least  one  month  before  any 
such  sale  the  landlord,  proprietor,  keeper,  or  manager 
shall  cause  to  be  inserted  in  one  London  newspaper  and 
one  country  newspaper  cii'culating  in  the  district  '.vhcre 
such  goods,  chattels,  carriages,  horses,  wares,  or  mer- 
chandise, or  some  of  them,  shall  have  been  deposited  or 
left,  an  advertisement  containing  notice  of  such  intended 
sale,  and  giving  shortly  a  description  of  the  goods  and 
chattels  intended  to  be  sold,  together  with  the  name  of 
the  owner  or  person  who  deposited  or  left  the  same, 
where  known." 

The  lien  of  an  innkeeper  over  a  chattel  belonging  to  a 
guest  is  waived,  if  in  order  to  reimburse  himself  he  sells 
it,  unless  under  the  foregoing  enactment,  and  this  rule 
holds  good  even  aitliough  the  retention  of  the  chattel  is 
attended  with  expense  (g).  But  an  innkeeper  'vho 
accepts  security'  from  his  guest  for  the  payment  of  his 
bill  does  not  waive  his  lien  upon  the  goods  of  the  guest 
unless  there  is  something  in  the  nature  of  the  security, 
or  in  the  circumstances  under  whicl  '  was  taken,  which 
is  inconsistent  with  the  existence  c  ntinuance  of  the 
lien  and,  therefore,  destructive  of  it  v 

(g")  Mvllinfiry.  Florence,  ^Q.'B.  (h)  Angug    v.    AfcLachlan,    23 

D.  484  ;  47  U  J.,  Q.  B.  700 ;   38       Ch.  D.  330  ;  62  L.  J.,  Ch.  587 ;  48 


L.  T.  167  ;  26  W ,  R.  385— C.  A. 


L.T.863:  31  W.  R.  641. 
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Under  statute  5  &  6  Will.  4,  c.  59,  s.  4,  requiring  the  Distrainor's 
distrainor  of  any  horse  (which  word  "horse"  may  by  power  of  sale 
section  21  be  construed  as  "  horses  ")  to  feed  it  while  in  ^  »^t«te- 
the  pound,  and  empowering  him,  after  seven  days,  to 
sell  any  such  horse  for  the  expenses,  a  party  distraining 
several  horses  may,  by  a  proper  exercise  of  discretion, 
sell  one  or  more,  for  the  expense  of  all.    And  it  would 
seem  that  he  may  repeat  such  sale  from  time  to  time  us 
need  requires  (i).     This  statute  has  been  repealed.     But 
its    provisions    have    been   substantially  re-enacted  by 
12  &  13  Vict.  c.  92,  except  as  to  the  power  of  sale. 
And  this  was  restored  by  17  &  18  Vict.  c.  60,  s.  1. 


Veterinary  Surgeon  and  Farrier. 

Veterinary  Surgeon. 

A   veterinary  surgeon  (from  veterinarius,  concerned  Definition. 
with  veterinum,  a  beast  of  burden)  is  a  person  who  treats 
the  diseases  or  injuries  of  animals  (k). 

Previously  to  the  Veterinary  Surgeons  Act,  1881,  there 
was  no  law  which  applied  to  veterinary  surgeons  in  par- 
ticular ;  and  where  there  was  no  contract  he  had  to  go  on 
a  quantum  meruit.  And  an  usage  to  charge  for  attend- 
ance, where  there  was  not  much  medicine  required,  was 
held  too  uncertain  (l). 

The  Royal  College  of  Veterinary  Surgeons  was  founded 
in  the  year  1791,  and  received  a  charter  of  incorporation 
in  the  year  1845.  Supplemental  charters  were  granted 
thereto  in  1876  and  1879.  The  charter  of  1876  directs 
a  register  of  veterinary  surgeons  to  be  kspt.  The  busi- 
ness of  members  of  the  college,  and  the  dispensing  of 
medicines  to  animals  by  such  persons,  and  persons  hold- 
ing certificates  of  the  Highland,  &c.,  Society,  are 
expressly  exempted  from  the  operation  of  the  Pharmacy 
Acts  (31  &  32  Vict.  c.  121,  s.  6 ;  32  &  33  Vict.  c.  117, 
8.  1;  38  &  39  Vict.  c.  57,  s.  31).  By  the  original 
charter,  veterinary  surgery  is  constituted  a  profession, 
and  the  registered  members  of  its  body  are  alone  to  be 
recognised  as  the  members  of  the  veterinary  profession. 
Its  diploma  is  granted  only  to  persons  who  have  qualified 
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themselves  by  a  certain  educational  course  tested  by 
examination. 
Veterinary  In  the  earlier  editions  of  this  work  it  was  suggested 

Surgeons  Act,  that  it  would  be  a  security  to  the  public  against  unquali- 
fied  practitioners,  if  the  Legislature  were  to  impose  n 
penalty  on  persons  practising  as  veterinary  surgeons, 
without  possessing  a  diploma  from  the  Boyal  College  or 
some  other  duly  constituted  body.  This  suggestion  is 
carried  out  by  the  Veterinarj'  Surgeons  Act,  1881  (44  & 
45  Vict.  c.  62),  which,  as  its  preamble  shows,  was  passed 
with  a  view  to  enable  persons  requiring  tlie  aid  of  a 
veterinary  surgeon  for  .the  cure  or  prevention  of  diseases 
to  horses  or  other  animals,  to  distinguish  between  quali- 
fied and  unqualified  practitioners.  In  this  Act  the 
"  Royal  College  of  Veterinary  Surgeons "  means  the 
college  incorporated  and  regulated  by  the  charter  and 
two  supplemental  charters  above  referred  to  ;  the  "  Regis- 
trar "  means  the  registrar  for  the  time  being  of  the  Royal 
College;  and  "veterinary  surgery  "  means  "the  art  and 
science  of  veterinary  surgery  and  medicine  "  (s.  2). 
Provisions  are  made  as  to  the  register  of  veterinary 
surgeons  (s.  3)  ;  and  for  the  correction  of  the  register 
(s.  5) ;  and  also  for  the  removal  of  names  from,  and 
restoration  of  names  to,  the  register  (ss.  6  and  7). 
By  s.  8  provision  is  made  i  regard  to  jn'oceedings 
for  removal  or  restoration  oi'  names.  Sects.  11  and  12 
impose  a  penalty  not  exceeding  501.,  or  imprisonment, 
with  or  without  hard  labour,  for  any  term  not  exceeding 
twelve  months,  on  any  person  obtaining  registration  by 
false  representation,  or  on  the  registrar  for  wilful  falsifi- 
cation of  the  register  of  veterinary  surgeons.  The  Act, 
by  ss.  13  and  14,  further  provides  for  the  registration  of 
colonial  or  foreign  practitioners  possessing  some  recog- 
nised diploma ;  by  s.  16  imposes  a  penalty  of  201.  on 
any  person  falsely  representing  himself  to  be  a  member 
of  the  Royal  College ;  and  'oy  s.  17  imposes  a  like 
penalty  on  any  person  not  possessing  the  prescribed 
qualifications  who,  after  December  Slst,  1883,  "  take?  or 
uses  .  .  .  any  name,  title,  addition,  or  description  stn 
that  he  is  ...  a  jiractitioner  of  veterinary  surgery  or  of 
any  branch  thereof,"  and  further  incapacitates  any  such 
person  from  recovering  any  fee  for  performing  any 
veterinary  operation. 
hurTe^l!!!'^'  'l'''*'  Veterinary  Surgeons  Amendment  Act,  1900  (63 

Amendraunt      &  64  Vict.  c.  24),  after  reciting  that  persons  who  are 
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holders  of  the  veterinftry  certificate  of  the  Highland  and 
Agricultural  Society,  granted  prior  to  the  Act  of  1881, 
are  permitted  to  practise  the  art  and  science  of  veterinary 
surgery  and  medicine,  and  are  not  answerable  to  tbe 
disciplinary  power  confen-ed  on  the  Royal  College  of 
Veterinary  Surgeons  ever  persons  on  the  re{»ister  of 
veterinary  surgeons,  by  s.  2  extends  the  dMciplinary 
powers  of  the  Royal  CoUegj  of  Veterinary  Surgeons  to 
all  such  persons,  and  by  s.  3  imposes  the  srme  penalties 
and  disabilities  upon  any  person  who  has  been  deprived 
by  the  Council  of  the  College  of  his  right  of  styling  him- 
self a  member  of  the  veterinary  profession,  and  continues 
so  to  describe  himself,  as  are  prescribed  by  s.  17  of  the 
principal  Act. 

Where  a  shoeing-smith  not  possessed  of  the  qualifica- 
tions specified  by  s.  17  had  for  the  last  twenty-five  years 
described  his  place  of  business  as  a  "veterinary  forge," 
it  was  held  that  these  words  constituted  a  description 
that  he  was  specially  qualified  to  practise  a  branch  of 
veterinary  surgery  within  the  meaning  of  the  section, 
and  that  he  was,  therefore,  liable  under  the  section  {in). 
But  where  a  chemist  published  a  book  dealing  with 
diseases  of  horses,  recommending  medicines  which  he 
kept  and  advising  people  in  seme  cases  to  consult  a 
veterinary  surgeon,  and  described  himself  in  the  book  as 
a  pharmaceutical  and  veterinary  chemist,  it  vyas  held 
that  he  was  not  unlawfully  using  a  description  implying 
that  he  was  a  veterinary  surgeon  (n). 


Farriek. 

A  farrier  is  defined  by  Johnson  as  (1)  "  a  shoer  of  Definition  of 
horses,"  and  (2)  "one  who  professes  the  medicine  of  f"nor. 
liorses."  According  to  the  same  authority  "  farriery  " 
is  "  the  practice  of  trimming  the  feet  and  curing  the  dis- 
cuses of  horses."  But  he  adds  that  "the  farriers  of 
modern  days  have  dissolved  this  partnership,  applying 
furriery  merely  to  shoeing  horses,  and  the  more  stately 
term  of  veterinary  art  to  physicking  or  healing  the  sick 
animal." 

Where  a  man  takes  upon  himself  a  public  employment 
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he  is  bound  to  serve  the  public  as  far  as  his  employment 
goes,  or  an  action  lies  against  him  for  refusing.  Thus 
if  fk  farrier  fuse  to  shoe  a  horse  («),  an  innkeeper  to 
receive  a  guest,  a  carrier  to  carry,  when  he  mm  do  it,  an 
action  lies  {p). 

But  the  horse  must  be  brought  to  be  shod  at  a  rea»(mahl 
tune  for  such  purpose ;  because  If  brought  at  an  irregulni- 
hour,  the /ornV>-  may  say,  "  I  will  not  do  it  "  (o). 

A  Jarner  is  liable  for  laming  a  horse  in  shoeing  it 
and  the  action  is  founded  on  the  implied  contract,  that 
every  workman  undertaking  any  work  will   perform  it 
properly  {q),  because  it  is  the  duty  of  every  artificer  to 
exercise  his  art  rightly  a.  d  truly  as  he  ought  (r). 

And  an  action  may  be  maintained  for  a  breach  of  dutv 
ansmg  out  of  a  contract  with  a  third  person.  Thus 
Coke,  C.  J.,  puts  this  case :  "  If  the  master  sends  his 
servant  to  pay  money  for  him  upon  the  penalty  of  a  bond 
and  on  his  way  a  smith  in  shoeing  doth  prick  his  horse 
and  so  by  reason  of  this  the  money  is  not  paid ;  this 
bemg  the  servant's  horse,  he  shall  have  an  action  upon 
the  case  for  pricking  of  his  horse ;  and  the  master  also 
shall  have  his  action  upon  the  case  for  the  special  wron" 
which  he  hath  sustained  by  the  non-payment  of  his 
money  occasioned  by  this  "  (»). 

And  where  a  horse  has  been  injured  in  shoeing  from 
tlie  negligence  of  afamer'a  sei-vant,  the  master  is  liable  (0. 
But  not  if  the  wrong  be  wilful,  as  if  the  servant 
maliciouslg  drives  a  nail  into  the  horse's  foot  in  order 
to  lame  i  im  (u). 

An  action  lies  against  a  farrier  for  pricking  a  horse 
when  shoeing  him  (*•),  and  where  one  smith  lends  a  horse 
to  another,  and  the  second  pricks  him  in  shoeing  the 
action  lies  against  the  first,  or  the  second,  in  the  option 
oi  tlie  owner  (ic). 

The  i-ule  of  law  as  to  the  extent  of  a  farrier's  liability 
in  shoeing  a  horse  is  fully  and  clearly  laid  down  bv 
rollock,  C.  B.,  in  the  case  of  Collins  v.  Jioduay  (x) ;  anil 


(tf)  U  Hen.  6,  18. 

OO  J^ne  V.  Cotton,  1  Salk.  Ifi. 

Oy)  (hit.  rieading.eth  Ed.  202. 

(r)  Jte.r  v.  Ailt/erhi/,  1  Saund. 
312,  n.  2. 

(«)  L'lrrarrl  V.  II(i/,)th,x.2  Bulstr. 
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0  Kxch.  764. 
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as  that  case  does  not  appear  in  any  of  the  I'eports,  it  will 
here  be  ^iven  at  considerHble  length.  The  following  is 
compressed  from  a  copy  of  the  shorthand  notes  which 
were  taken  at  the  trial,  and  afterwards  published  in  the 
Veil  inarian.  It  was  an  action  brought  against  the 
defendant,  a  farrier,  for  unskilfulness  in  the  shoeing  of 
two  horses  sent  by  the  plaintiff  to  be  shod  at  the  defen- 
dant's forge,  whicii  he  carried  on  for  the  purpose  of 
shoeing  horses  with  a  shoe  for  which  he  had  a  patent. 

The  one,  a  grey  mai'e  ])ony,  was  sent  on  the  16th  of 
.July,  in  the  evening  after  working  hours,  and  was  shod 
at  the  particular  request  of  the  plaintiff's  father.  On 
the  17th  she  was  driven  with  two  men  in  a  gig  to  Bamet, 
and  it  was  admitted  that  for  three  miles  she  had  gone 
sound.  On  the  20th  the  shoes  were  taken  off  by  the 
apprentice  of  Beck,  another  farx'ier.  On  the  21st  the 
defendant  received  notice  of  her  lameness,  and  on  the 
26th,  nfter  her  feet  had  been  cut  about  and  poulticed, 
she  was  re-shod  by  Beck  and  afterwards  worked.  It 
appeared  that  subsequently  she  had  been  turned  out  fur 
nine  weeks. 

The  other,  a  black  entire  pony,  was  sent  to  be  shod  on 
the  18th  July.  On  the  21st  the  shoes  were  taken  off  by 
Beck,  and  blood  was  said  to  have  followed  the  withdrawal 
of  two  of  the  nails.  It  was  admitted  that  this  pony's  feet 
were  very  thin  and  bad,  and  his  action  very  high.  What 
was  done  to  this  pony  did  not  appear ;  but  he  had  been 
under  the  care  of  a  veterinary  surgeon,  and  was  after- 
wards sold  for  a  small  sum  at  Aldridge's  repository  some 
time  in  October. 

At  the  trial  no  veterinary  surgeons  were  called  to  give 
any  information  as  to  the  natiu'e  of  the  injury  or  of  the 
parts  injured.  And  the  allegation  that  the  patent  shoe 
was  one  likely  to  produce  laiueuess  by  its  application  was 
withdrawn  by  the  plaintitt's  counsel. 

Tiie  defendant's  ease  rested  on  two  prounit  First, 
that  even  supposing  the  ponies  to  have  been  lamed  in 
shoeiiig,  he  was  net  liable,  because  he  had  brought  to  the 
performance  of  that  duty  competent  skill  and  reasonable 
care,  and  that  the  plaintifi'  knowingly  brought  them  to 
have  the  patent  shoe  applied.  Secondly,  that  one  pony 
was  lanie  before  it  was  sliod  \nd  the  other  had  not  been 
lamed  by  the  shoeing,  but  t  lameness  had  arisen  from 
other  causes. 

In  summing  up,  Pollock,  C.  B.,  said  to  the  jury :  "  The 


■ill 


Rule  a- 
farriers 


to 


284 


i 


i   I. 


i 

1  « 


I  I 


No  insurance 

iiuninst 

injury. 


l*ci'uli:ir 
<lifficulties 
should  be 
iiieiitJDiieil. 


«'omii)g  at  an 

unseasonable 

liour. 


INNKEEPERS,   VETERINAIIY  SURGEONS,   ETC. 

only  rule  of  law  that  I  feel  it  necessary  to  lay  down  upon 
the  subject  in  this  case  is,  that  if  this  oi)eration  has 
been  performed  unskilfully  and  improperly,  no  doubt  the 
defendant  is  liable  to  the  plaintiff  for  any  mischief  that 
may  have  resulted  from  such  unskilfulness ;  but  he  is 
liable  only  to  the  extent  to  which  mischief  has  been 
produced.  The  rule  I  take  to  be  this,  that  a  person 
employed  for  any  purpose  must  bring  to  tlie  subject- 
matter  a  reaaonnhh  skill  and  fitness,  and  he  must  exercise 
tlmt  reasonable  skill  and  fitness  with  due  and  proper 
care.  If  he  be  deficient  in  the  requisite  skilfulness,  and 
in  consequence  of  that  the  operation  is  performed  in  a 
bad  and  bungling  manner,  or  if,  having  the  requisite 
skilfulness,  he  fails  to  bring  it  to  act,  he  is  liable  fur  any 
mischief  which  results  from  that." 

"  I  need  hardly  tell  you,  that  an  operation  of  this  sort 
cannot  be  considered  in  the  light  of  an  insurance.  If  you 
apply  to  a  surgeon  or  a  medical  man  to  cure  you  «)f  any 
disorder,  he  is  liable  if  there  is  any  want  of  skill  or  proper 
care;  and  I  observed  that  one  of  you  asked  whether 
pricking  a  horse  was  a  frequent  accident.  I  think  the 
answer  to  that  immediate  question  was,  that  it  was  not,  at 
all  events,  very  unfrequent ;  still  it  may  happen  without 
any  great  degree  of  unskilfulness  attaching  to  it.  The 
operation  most  resembles  that  of  shaving.  If  a  man 
luidertakes  to  shave  another,  he  would  not  be  responsible 
for  every  abrasion  of  the  skin  tliat  the  baiber  might 
make ;  it  requires  a  degree  of  skilfulness  and  care,  and  it 
might  be  hardly  possible  to  operate  upon  a  certain  person 
without  something  of  that  sort  taking  place  ;  and  althoi"-' 
an  accident  may  happen,  such  as  in  this  case,  it  ma 
tlmt  the  foot  of  the  horse  was  in  such  a  state  tlmt  it  v  >■ 
be  difficult  to  jjerform  the  operation  of  shoeing." 

"  Wherever  that  is  the  case,  you  would  naturally  e\[. 
some  information  giveu  tliat  there  were  those  defects  and 
difficulties,  so  tliat  the  farrier  might  be  made  acquainted 
with  the  risk  he  was  exposing  himself  to.  You  will  there- 
lore  have  to  judge  whetlier  you  think  tliere  was  any  want 
of  skill  in  the  operation  of  slioeing  these  horses.  I  own 
it  appears  to  me  that  I  tliink  it  is  impossible  to  doubt  as  to 
the  fact  that  there  was  an  actual  jjvicking." 

"  With  respect  to  the  man's  skill,  he  may  have  done  it 
on  this  occasion  badly,  they  coming  to  him  at  night  to 
insist  upon  the  job  being  done  at  an  irregular  hour  ;  that 
was  partly  suggested  at  one  time.     I  must  say  it  appears 
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to  me  as  a  question  of  law,  that  it  is  no  excuse.  If  you 
go  to  any  place,  and  call  in  a  sur^/eon  or  &  farrier,  or  any 
person  to  perform  an  operation,  if  the  time  \h  incon- 
venient, and  if  the  light  be  not  s  ifBcient,  and  if  tlw. 
occasion  be  not  suitable,  he  is  bound  to  Hay  '  I  will  not 
do  it.'  If  he  does  it,  he  is  answerable,  unless  indeed  he 
distinctly  and  explicity  says,  •  I  do  it  at  your  urgent 
request,  but  I  will  not  be  renponsibk  for  the  cousequences.' 
Nothing  of  that  sort  appears  to  have  come  from  him. 
On  the  contrary,  though  there  may  have  been  ii 
remonstrance  that  the  man  came  too  late,  yet  it  was 
done.  It  appears  to  me  in  point  of  law  that  if  h  person, 
called  upon  at  an  unseasonable  time,  undertakes  to  do  it 
without  declaring  he  will  not  be  responsible,  he  does  it 
with  the  same  responsibility  as  if  he  did  it  at  any  proper 
time." 

The  jury  found  a  verdict  for  the  defendant,  and  the 
Court  of  Exchequer  afterwards  refused  a  rule  for  a  new 
trial,  which  was  applied  for  on  the  ground  that  the  verdict 
was  against  the  evidence. 

Under  the  ^letropolitan  Police  Act,  1839  (2  it  3  Vict, 
c.  47,  s.  54  (1),  every  person  who,  within  the  lindt  of 
the  Metropolitan  Police  District,  shall  in  any  tiiorough- 
fare  or  public  place,  to  the  annoyance  of  the  inhabi  ants 
or  passengers,  shoe,  bleed,  or  farry  any  horse  or  animal, 
except  in  case  of  accident,  or  clean,  dress,  exercise,  or 
break  any  horse  or  animal,  is  liable  to  a  fine  not  exceed- 
ing 40«.  And  by  s.  28  of  the  Town  Police  Clauses  Act, 
1847  (10  &  11  Vict.  c.  89),  the  like  penalty  is  impos,ed  on 
every  person  who  does  any  of  these  things  in  any  street, 
to  the  obstruction,  annoyance,  or  danger  of  the  residents 
— a  prohibition  which  appears  to  be  somewhat  less 
extensive  than  that  contained  in  the  former  Act. 

A  horse  standing  at  a  farrier's  to  be  shod  is  exempt 
from  distress  on  the  ground  of  public  utility  (</). 

As  a  party  has  a  right  to  go  to  a  farrier's  shop  by  the 
tiicit  permission  of  the  law  {z) ,  an  action  of  trorer  does 
not  lie  against  a  farrier  for  refusing  to  deliver  a  horse 
which  he  has  shod,  unless  the  money  due  for  the  shoeing 
has  been  paid  or  tendered  (a). 

Because  the  artificer  to  whom  goods  are  delivered  for 
the  purpose  of  being  worked  into  form, — the  farrier  by 


Farryintr.  kc., 
in  tlie  stiet't. 


Horse  staiiil- 
iriR  to  be  shotl 
not  (lis- 
tnii  liable. 

Horse  may  be 
iletaiiieil  for 
the  price  of 
his  shoeing. 

Sucli  lien  is 
favoureil  by 
law. 


(//)  FriitwU  V.  Wi/i/ff.  3  Burr. 
l.'i()2,  ami  the  authorities  there 
cited. 


(r)  Lanfv.  (Whoi.  1  Salk.  IS. 
(a)  Bac.  Abr.  liovcr  (.K.)  SIO. 
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whose  skill  an  Hiiinml  is  cured  of  a  disease, — the  horse- 
breaker  by  whone  skill  the  aniinal  is  rendered  manageable, 
and  the  man  who  rovers  a  niare  with  a  stHllion,  have  liens 
on  the  chattels  in  respect  of  their  charges.  And  all  such 
specific  liens,  being  consistent  with  the  principles  of 
natural  equity,  are  favoured  by  the  law,  which  is  couttrued 
liberally  in  such  cases  (h). 

But  the  horse  can  only  be  kept  for  work  done  at  that 
particular  time,  for  the  lien  does  not  extend  to  any 
previous  account ;  and  when  this  point  was  decided  by 
the  Court  of  (Queen's  Bench,  Lord  Ellenborough  said, 
"  Growing  liens  are  always  to  be  looked  at  witii  jealousy, 
as  they  are  encroachments  on  the  common  law.  If  they 
are  encouraged  in  practice,  the  farrier  will  be  claiming  a 
lien  upon  a  horse  sent  to  him  to  be  shod.  It  is  not  for 
the  convenience  of  the  public  that  these  liens  should  be 
extended  further  than  they  are  already  established  bv 
law  "  {c). 

In  the  ccse  of  Scarfe  v.  Morgan  (d)  a  difficulty  arose 
out  of  the  circumstance  that  a  living  chattel  might  become 
expensive  to  the  detainer,  tind  would  raise  the  question 
as  to  who  was  liable  to  feetl  it  intermediately.  But  this 
difficulty  was  answered  by  eferring  to  the  analogous  case 
of  a  distress  kept  in  a  potind  covert,  where  he  who  distrains 
is  compellable  to  take  reasonable  care  of  the  chattel 
distrained,  whether  living  or  inanimate ;  and  to  the  case 
of  a  lien  upon  corn,  which  requires  some  labour  and 
expense  in  the  proper  custody  of  it(e). 

Horaebreaker,  Trainer, 

A  horsehrcaker  is  liable  for  any  damage  which  througli 
his  negligence  may  happen  to  the  horse  he  is  breakin"'.'. 
Thrs  an  action  on  the  case  was  brought,  and  damages 
recovered  against  tlie  defendant,  to  whose  charge  a  mare 
had  been  committed,  "  to  be  taught  t<-  pace  "  (/). 

(,e)  See  ante,  p.  229  ;  12  &  lit 
Vict.  c.  !»2,  and  17  &  IH  Vict.c.  «•>. 
8.  1  :  also  ante,  p.  227  ;  Uritiidi 
Empire  iSki/i/ihii/  Co.  v.  Simien.  2-^ 
L.  J.,  Q.  B.  220— P:x.  Ch. 

(/)  Lib.  Plac.  2.-.. 


(*)  Si'ur/e  V.  MorgiiH.  4  M.  &  W. 
280;  -.1  R.  R.  56«  :  VV/«x^  v.  West- 
moi-r,  r>  M.  k  S.  189  ;  17  R.  R  301. 

(<•)  nti»l,foith  V.  nndtifld,  7 
East,  22!» ;  8  R.  R.  .-,20. 

(rf)  Scar/e  v.  J/oi-ifan.  4  M.i:  W. 
280  ;  -.1  R.  R.  .IGS.  ' 


Farrier's  lieu. 


Canadian  Case.— Per  Robinson,  C.  J.,  in  Nichnllt  v.  Duncan, 
1 1  U-.*"*-  Q.  B.  at  p.  3;J3  :  "  Tin;  rifrht  of  lion  in  such  a  case  [that  of 
a  famerj  seems  to  be  subject  yet  to  doubt."  But  see  s.  51  of 
Eev.  Stats.  Ontario  (1897),  Chap.  153. 


HORHEBHEAKER,  TRAINER,  ETC. 


387 


The  honebreakcr,  by  whose  skill  the  hone  is  rcn<lereil  |/;;.[;^;^.^.,  ,.,.„ 
nianag«MUe,   hm  a   lien   upon   him    in   respect  of    hin 
ohnrnes  ;    and    such    lien    being    conHistent   with    the 
principles  of  natural  ecpiity,   w  favoured    by   the   law, 
which  in  such  case  i-  construeil  liberally  (;/). 

It  was  for  a  long  time  doubtful  whether  in  any  case  a  Tlaillel^*  lim. 
trainer  had  a  lien  for  the  keep  and  «  xtMcise  of  a  nx .  loi-se 
sent  tr  I'im  to  be  trained  ;  unless  perhaps  it  wns  delivjivd 
to  be  t.ai  ud  for  the  purpose  of  runnhifi  a  nperifietl  rate  (It). 
In  Beian  v.  Waters  (i)  he  was  held  to  have  a  lien ;  and 
the  question  also  arose  in  Jacobs  v.  Latour  (A:),  but  the 
case  wns  decided  on  another  point.  The  doubt  seemed 
to  be  whether  in  the  contract  for  trmniint  there  was  a 
stipulation  for  the  re-delivery  of  the  horse  trained  for  the 
purpose  of  racing.  And  in  a  later  case  Alderson,  B., 
said,  "  It  may  be  very  doubtful  whether  a  trainer  would 
not  be  considered  to  lie  in  the  situation  of  a  livery-atahle 
keeper,  if  by  the  contract  he  is  to  allow  the  owner  to  run 
the  horse  "  (t).  Parke,  B.,  shortly  afterwards  in  another 
case,  said,  "  As  to  the  case  of  the  traininff  groom  it  is  not 
necessary  to  say  anything,  as  it  has  not  been  formerly 
decided;  for  in  Jacobs  \.  Latour  {k)  the  point  whs  left 
undetermined.  It  is  true  there  is  a  »ij«i  prius  decision  of 
Best,  C.J.,  in  lieran  v.  Waters  (hi),  that  the  trainer  would 
have  a  lien,  on  the  ground  of  hia  having  expended  labour 
and  skill  in  bringing  the  animal  into  condition  to  run  at 
races ;  but  it  does  not  appear  to  have  been  present  to  the 
mind  of  the  Judge,  nor  was  the  usage  of  traininff  to  that 
effect  explaine<l  to  him,  that  when  horses  are  delivered 
for  that  purpose  the  owner  has  always  a  right  during  the 
continuance  of  the  process  to  take  the  animal  away  for 
the  purpose  of  running  races  for  plates  elsewhere.  The 
right  of  lien,  therefore,  must  be  subservient  to  this 
general  right  which  overrules  it ;  so  that  I  doubt  if  that 
doctrine  would  apply  where  the  animal  delivered  was  a 
racehome,  as  that  case  differs  mncl  from  the  ordinary 
case  of  training.  I  do  not  say  that  t^e  case  of  Bevan  y. 
Waters  («)    was   wrongly   decided ;    I   only   doubt   if    it 


(q)  Scaift  V.  Morgan,  4  M.  &  W. 
;'      ,  51  K.  K.  .".t;«. 

(li)  Kee  Jachton  v.  Cummin*,  5 
M.  &  W.  3:.n  ;  -.2  K   U.  737. 

(J)  Ben'  V.  Wuiem,  3  C  &  I'. 
.'20 ;  33  R.  R.  <>92.  See  also  San- 
derion  v.  Bell,  2  C.  &  M.  301. 


(k)  JiicohA  V.  Lat.iin;  2  M.  A:  P. 
205. 

(0  See  note  Q/"). 

(/h)  Beran  v.  W  titers,  3  ('.  k  1*. 
520  ;  33  R.  l;.  ('.92. 

(«)  Ibid. 
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extendi  to  the  cum  of  a  incehowe.  unlefii  perhaps  ho 
wa.  delivered  to  thw  groom  to  be  tniined  for  the  purpoif 
of  noiHi;,//  a  tpecified  race,  wh"*!!  of  course  these  observa- 
tionn  would  not  apply  "  (o). 

It  has,  however,  been  decided  in  a  later  case,  that  the 
Iiibour  and  skill  employed  on  a  racehorse  bv  a  trainer  are 
H  g..od  foundation  for  a  lien(/>).  But  if  by  usaue  or 
contract  the  owner  may  send  the  horse  to  run  at  anv 
race  he  chooses,  and  may  select  the  jockey,  the  trainer 
no*lien  (''a"^'"""'^  "*''**  °^  possession  and  consequently 

The  owner  of  a  $taUion  is  entitled  to  a  8i)ecific  lien  on 
the  mare  m  respect  of  his  charge  for  covering  her.  Th.iH 
in  the  lollowuig  case  S.  sent  a  mmr  to  M.,  a  farmer,  to 
be  covered  by  « //aMi«tt  belonging  to  him,  and  the  mare 
was  taken  to  M.  s  sUbles  and  covered  accordingly  upon 
a  A'"»rfrty.  However,  the  charge  for  covering  not  beuiL' 
paid.  M.  detained  the  mare,  and  on  a  demand  of  her 
being  alterw.irds  made,  M.  refused  to  deliver  her,  claim- 
ing  a  hen  not  only  for  the  charge  on  that  occasion,  but 
lor  a  general  balance  due  to  him  on  another  account.  It 
\a8  liehl  that  M.  was  entitled  to  a  specific  lien  on  the 
mare  for  the  charge  of  covering  her,  and  that  the  clain. 
made  by  M.  to  retain  the  viare  for  the  general  balance  was 
not  a  waiver  of  his  lien  for  the  charge  on  the  particular 
occasion  and  did  not  dispense  with  the  necessity  of  a 
tender  of  that  sum  {q).  ^ 

■^y  ^^«1  *^}^^  <le«ided  that  such  a  contract  was  not  void 
within  29  Car.  2,  c.  7,  s.  1,  on  the  ground  of  its  having 
been  made  and  executed  on  a  Sunday,  but  that  even  if  it 
were  void,  the  contract  having  been  executed,  the  lien 
attached.  And  Parke,  B.,  said,  "We  are  of  opinion  that 
this  18  not  a  case  within  the  statute  29  Car.  2,  c.  7,  whicli 
only  had  in  its  contemplation  the  case  of  persons  exercising 
trades,  .Vc.  on  that  day,  and  not  one  like  the  present! 
where  the  defendant,  in  the  ordinary  calling  of  a  farmer 
Jiappens  to  be  in  possession  of  a  stallion  occasionally 
<:  >v»  ng  mares;  that  does  not  appear  to  me  to  be  exercis- 
1..J  -ly  trade,  or  to  be  the  case  of  a  person  practisiiiT  his 
ordmai-y  calling "  (r).  *■  r  „  iua 


00  Jackxim  V.  Cimmiiu,  5  M.  k 
W.  :i-.0  :  -.2  K.  K.  737. 

(;0  Fttrt/t  V.  SimjMoti,  13  Q.  B. 
•i80;  18  L.  J.,  Q.  B.  2fifi;  78 
It.  K.  4a3 ;  see  also  Lee  v.  Jrwin, 


4  Ir.  Jur.  3*2. 

(?)  .St-ar/e  v.  Morgan,  4  M.  *  W 
270  ;  hih..  It.  CtJS. 

(r)  Ibid. 
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LIVF,nT*HTABLE   KGF.PERH,  J>    .'STKRH,   AND  TIIF.   RIRIXO   ANH 
BORROWING    IIORHRH. 


LiTm7«iUble  Keeper. 

A  tlVERY-STABLB  ia  (letined  by  Wehster  as  "a  stal  > 
wliere  IiorHes  are  kept  for  hire,  und  where  stabling  '. 
provided." 

A  lit.  •  'i-atable  keeper,  who  is  not  an  innkeeper,  has  no 
privilege  nimself,  and  none  can  be  claiuied  under  him ; 
lie  must  therefore  rest  on  his  own  a^^reement  (a).  But  he 
is  not  linble  to  the  inconveniences  to  which  innkeepers 
are  sabject,  such  as  taking  out  lice.ices,  &c. ;  and  he  is 
not  bound  to  have  soldisrs  quartered  upon  him  (h). 

If  a  horse  in  his  keeping  bo  lost  or  stolen,  he  is  answer- 
able for  it  (c).  But  he  is  not  an  insurer,  and  will  not, 
therefore,  be  liable  for  the  loss  of  an  animal  entrusted  to 
him  if  he  took  reasonable  care  of  it  (d)  ;  but  it  seems  that 
the  onus  lies  on  him  to  prove  that  he  did  take  reasonable 
care^?). 

A  pei'son  should  satisfy  himse'  f  the  credit  and 
solvency  of  the  lirery-stahle  kfper  t  /honi  he  proposes 
to  entrust  his  horse ;  beciuse  hui-ses  and  carriages 
standing  at  livery  are  dutro'ntiUe  for  rent  (ee). 

But  the  case  of  a  horse  /  .it  to  a  livery-stable  merely 
to  be  cleaned  an<  t*-,!,  is  vcr  lift'erent  from  one,  where 
he  is  sent  to  ren...;.:  during  the  owner's  pleasure,  the 


(a)  Yelv.  t>t) ;  fha/iiiiaii  v.  Allen, 
Cro.  Car.  2"! ;  Yorlie  v.  Oirfii/itiiii/fi, 
2  I-il.  Kaviii.  6X7  :  1  Salk.  3*t8 ; 
Ofllei/  V.  Cli-rk,  Cro.  Jac.  1«8.  In 
Mome  of  the  Stntes  in  America 
statutCH  are  in  force  giving  the 
livery-stablo  keeper  a  lien  upon 
animalx  for  their  keep.  See  Hnn- 
OTer  on  Horses,  2nd  Ed.  20.") : 
Colquitt  V.  Kirkmait,  47  Ga.  5."),") 
(1H73). 

(b)  Parkhurtt  v.  Foiter,  1  Salk. 


.W7  ;  Iluntard  v.  Itow,  1  C.  k  W 
3tJ<'). 

((•)  Yorke  V.  Greeiihiiiiijh,  2  I.d. 
Kaym.  8K6  ;  FraHcin  v.  U'l/utt,  :i 
Burr.  14!-    ;  i  Bl.  hep.  4f<:.. 

(fly  1%'iirle  V.  Laierick,  L.  U.,  !l 
Q.  15.  122. 

(e)  Mackeinifl  v.  Coj-,  !•  C.  k  I'. 
G32  :  72  K.  IX.  7fi2. 

(cc)  Pa  I  tout  V.  OiiigfU,  4  C.  P.. 
545  ;  16  L.  J.,  C.  I*.  227. 
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feeding  and  gi-ooming  being  only  incident  to  the  principal 
olyect  (/). 

In  the  case  of  Parsons  v.  Gingell  (g),  the  following 
distinction  was  taken  by  Wilde,  C.  J. :  "  If  the  goods  are 
sent  to  the  premises  for  the  purpose  of  being  dealt  with 
in  the  wiiy  of  the  party's  trade,  and  are  to  remain  upon 
the  premises  until  that  purpose  is  answered,  and  no 
longer,  the  case  falls  within  one  class ;  but  if  they  are 
sent  for  the  purpose  of  remaining  there  merely  at  the  will 
of  the  owner,  there  being  no  work  to  be  done  upon  them, 
it  falls  within  a  totally  different  consideration." 

A  liyertf-stable  keeper  cannot  detain  a  horse  for  his  keep 
as  an  innkeeper  may,  because  he  is  not  bound  to  take  it, 
much  less  can  he  detain,  or  be  bound  to  take  a  carriage 
without  horses  (h). 

But  he  may  have  a  lieu  by  special  agreement,  as  where 
a  mare  was  placed  with  a  livery-stable  kepeer,  who  advanced 
money  to  her  owner,  and  it  was  agreed  that  she  should 
remain  as  a  security  for  the  repayment  of  the  sum 
advanced,  and  for  the  expenses  of  her  keep,  the  livery- 
stable  keeper  was  held  to  have  a  lien  on  her  for  the 
amount  due(i). 

And  if  he  have  such  lien  by  agreeniput,  and  the  owner 
of  the  horse  fraudulently  take  it  out  ol  his  possession  to 
defeat  the  lien,  the  livery-stable  keeper  may  retake  it 
without  force,  for  the  lien  is  not  put  an  end  to  by  his 
having  parted  with  the  possession  under  such  circum- 
stances (k). 

A  livery-stable  keeper  has  no  lien  on  a  horse  for  money 
expended  by  him  on  the  horse  at  the  request  of  the 
owner.  Thus  in  a  case  in  which  a  livery-stable  keeper  had 
employed  a  veterinary  surgeon  at  the  request  of  the  owner 
to  blister  a  horse  standing  at  livery  witli  him  for  splints, 
and  had  actually  paid  the  bill,  it  was  held  that  he  had  no 
riglit  to  detain  the  horse  for  the  amount  of  this  bill, 
inasmuch  as  the  veterinary  surgeon  had  no  lien  for  liis 
bill,  nor  the  livery-stable  keeper  iov  his  keep;  and  inasmuch 
as  there  is  no  rule  of  law,  which  gives  a  livery-stable  keeper 


(  /■)  See  per  Wilde.  C.  J.,  Parsonn 
V.  Gingell  4  C.  B.  558. 

(17)  Parsons  y.  Gingell,  4  C.  B. 
55s. 

(A)  Barnard  v.  //"/mi,  1  C.  Ac  V. 
:i»i(i ;  Yorke  v.  Greenhaugh,  2  Ld. 
Kaym.  867;   Francis  v.  Wyatt,  3 


Burr.  14!»8  ;  1  Bl.  Rep.  485  ; 
Parsons  v.  Ginqell,  4  C.  B.  545  ; 
16  L.  J.,  C.  P.  227. 

(0  Donattg  v.  Crowtier,  11 
Moore.  479. 

(At)  M'allace  v.  Woodgate,  R.  &. 
M.  193;  1C.&P.575. 
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n  lien  for  money  expended  upon  a  horse  standing  at 
livery  at  the  request  of  the  owner  (/)• 

Where  a  Uvery-atahle  keeper  brings  an  action  for  a 
horse's  keep,  money  received  by  him  as  the  price  of  the 
horse,  but  afterwards  returned  on  the  rescission  of  a 
contract  of  sale,  cannot  be  set  off  against  him  by  the 
defendant.  Thus,  the  plaintiff,  a  lirei'y-stable  keeper, 
sold  for  the  defendant  a  horse  and  received  the  price. 
The  purchaser  afterwards  rescinded  the  contract  on  the 
ground  of  fraud,  and  was  repaid  the  purchase-money. 
In  an  action  by  the  plaintifi'  for  the  keep  of  the  horse,  it 
was  held  that  the  defendant  could  not  set  off  the  price  as 
money  received  for  his  use,  it  having  ceased  to  be  so 
when  the  contract  was  defeated  by  the  purchaser,  although 
the  defendant  was  ignorant  of  the  fraud  (»»). 

A  livery-stable  keeper  who  undertakes  for  reward  to 
receive  a  horse  or  carriage  and  lodge  it  in  a  stable  or 
coach-house,  is  bound  to  take  reasonable  care  (n).  The 
obligation  to  take  reasonable  care  of  the  thing  entrusted 
to  a  bailee  of  this  class,  involves  in  it  an  obligation  to 
take  reasonable  care  that  any  building  in  which  it  is 
deposited  is  in  a  proper  state,  so  that  the  thing  deposited 
may  be  reasonably  safe  in  it ;  but  no  warranty  or  obliga- 
tion is  to  be  implied  by  law  on  his  part  that  tiie  building 
is  absolutely  safe.  The  fact  that  the  building  has  been 
erected  by  the  livery-stable  keeper  on  his  own  ground 
makes  no  diffei'ence  to  his  liability  (o). 

In  Searle  v.  Laverick  {p),  the  plaintifl  brought  his 
horses  and  two  carriages  to  the  defendant,  a  liverj'-stable 
keeper;  the  carriages  were  placed  under  a  shed  on  his 
premises,  a  charge  being  made  by  him  in  respect  of  each. 
The  shed  had  just  been  erected,  the  upper  part  still  being 
in  the  liands  of  workmen.  The  defendant  had  employed 
a  builder  to  erect  the  shed  for  him  as  an  independent 
contractor,  not  as  his  servant,  and  he  was  a  competent 
and  proper  person  to  employ.  The  shed  was  blown  down 
by  a  high  wind,  tlie  defendant  being  ignorant  of  any 
defect  in  it,  and  the  carriages  were  injured,  upon  wliicli 
tlie  plaintiff  brought  an  action  against  him.  At  the  trial, 
the  above  facts  having  been  admitted,  the  judge  rejected 


(0  Orrhurd    v.    Rackstraw,    9  Q.  B.  122  ;  43 

C.  B.  698  ;  82  K.  R.  -,09.  L.  T.  89. 

(m)  .VHrr,n/    v.  Mann,  2    Ex.  (o)  Ibjj. 

i>AH  ;  76  B.  R.  68fi.  (yO  Ibid. 

(«)  Searle  v.  Laverick,  L.  B.,  9 

O. 


L.  J.,  Q.  B.  4:?  ;  :!() 
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evidence  to  prove  that  the  fall  of  the  shed  was  owing  to 
its  being  unskilfully  built  through  the  negligence  of  the 
contractor  and  his  men ;  and  he  nonsuited  the  plaintiff, 
ruling  that  the  defendant's  liability  was  that  of  an  ordinary 
bailee  for  hire,  and  that  he  was  only  bound  to  take  ordinary 
care  in  the  keeping  of  the  carriages,  and  that  if  he  hall 
exercised  in  the  employment  of  the  builder  such  care  as 
an  ordinarily  careful  man  would  use,  he  was  not  liable  for 
damage  caused  by  the  carelessness  of  the  builder,  of 
which  the  defendant  had  no  notice.  And  this  nonsuit 
and  ruling  were  held  right. 

An  action  against  a  Hvery-atable  keeper  for  not  taking 
uue  cure  oi  a  <^"®  «"'^  proper  care  of  a  horse  of  the  plaintiff's,  whereby 
liorse  founded  damage  resulted,  is  founded  on  contract,  and  not  in  tort, 
on  contract,  and  thus  differs  from  an  action  against  a  farrier,  who 
shoes  a  horse  negligently,  and  so  commits  a  breach  of  a 
common  law  duty.  Therefore,  where  less  than  201.  is 
recovered  against  a  Uvery-stable  keeper,  the  plaintiff  is 
deprived  of  costs  by  the  County  Courts  Act,  1888,  s.  116, 
unless  the  judge  certifies  that  there  was  sufficient  reason 
for  bringing  the  action  in  the  High  Court  (q). 
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Agister. 

The  contract  of  agistment  is  "  the  taking  in  of  other 
men's  cattle  into  posture  land,  at  a  certain  rate  per  week, 
without  letting  them  the  land  for  their  exclusive  use  as 
tenants,  so  called  because  the  cattle  are  suffered  apiser, 
i.e.,  to  be  levant  et  cmichant  there.  Also  the  prolit  ot 
such  feeding"  (»•). 

An  afii8ter  has  such  a  possession  that  he  may  maintain 
trespass  against  a  person  who  has  taken  away  any  horse 
or  cattle  left  with  him  to  be  agisted  («).  He  m'ay  also 
maintain  an  action  of  trover  for  horses  or  other  "cattle 
during  their  ngistment  (0-  If  a  horse  so  left  be  sold  by 
him,  it  is  no  larceny  (m)  ;  and  if  it  be  stolen,  and  the  thief 
prosecuted,  the  property  may  be  laid  as  his  (x). 

(q)  Legge  v.  Tucker,  1  H.  &  N. 
T>m ;  2«  L.  J.,  Ex.  71,  decide<l 
under  13  &  14  Vict.  c.  61,  s.  11. 

(r)  Wharton's  Law  Lexicon, 
10th  Ed.  44. 

(«)  See  4  Inst.  293  ;  2  Rol.  Abr. 
551  :     Woodward's  cane,  2   East's 


P.  C.  6:)3. 

(0  eiarlte  v.l  liuc,  4    Ir.  C.   L. 
Rep.  7. 

u)  Hex  V.  Smith,  1  Mo«l.  C.  C. 
4  J  3. 

(r)   Woodward's    case,  2   East's 
P.  C.  653. 


Canadian  Cases.-All  the  increase  and  offspring  of  a  loan  of 
mares  belong  to  the  lender,  and  must  be  returned  at  the  determina- 
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A  person  who  takes  in  horses  to  agist  does  not,  like  an 
innkeeper,  imure  their  safety.  He  is  obliged  to  use  reason- 
able care,  but  is  not  answerable  for  the  wantonness  or 
mischief  of  others.  For  if  a  horse  has  been  taken  from 
his  premises,  or  has  been  lost  by  accident,  against  which 
he  could  not  guard,  he  is  not  responsible  {y). 

A  person  who  takes  horses  to  agist  is  answerable,  either 
if  a  particular  negligence  be  proved,  through  which  the 
horse  was  lost,  or  if,  in  ignorance  of  the  special  circum- 
stances of  the  case,  there  be  groat  general  negligence,  to 
which  the  loss  may  reasonably  be  ascribed  (z). 

For  instance,  if  cattle  be  agisted,  and  the  agister  leaves 
the  gates  of  his  field  open,  he  uses  less  than  ordinary 
diligence  ;  and  if  the  cattle  stray  out  and  are  stolen,  he 
must  make  good  the  loss  (a). 

Where  an  action  was  brought  for  the  breach  of  n 
contract  of  agistment  of  a  mare  to  be  agisted  in  a  field 
which  was  separated  by  a  wire  fence  from  another  field  in 
the  occupation  of  a  cricket  club  ;  and  it  was  alleged  that, 
owing  to  the  negligence  of  the  agister's  servant  in  leaving 
open  a  gate  between  the  two  fields,  the  mare  had  escaped 
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(y)  Broadwater  v.  Blot,  Holt, 
547;  17  R.  R.  677.  See  Cirrbett 
V.  Packington,  6  B.  &  C.268  ;  Lib. 
Flac.  14. 

(«)  Ibid. 


(a)  Broadwater  v.  Blot,  Holt. 
547  ;  17  R.  R.  677.  Also  per  Byles, 
J.,  Marfell  v.  Sovth  Wales  Rail. 
Co.,  8  C.  B.,  N.  S.  523. 


tion  of  the  loan,  and  are  not  subject  to  seizure  under  execution 
against  the  bailee.    DiUaree  v.  Boi/le,  r  TJ.  C.  Q.  B.  442  (1878). 

Claim  for  agistment  by  vendor  disallow od  where  vendee  returned 
horses  as  not  satisfying  vendor's  warranty.  Halliday  v.  White,  23 
U.  C.  Q.  B.  593  (1864). 

The  standard  of  conduct  required  from  an  agister  in  respect  of 
animals  in  his  charge  is  the  care  of  a  "  bon  pere  de  famille."  But 
it  is  unreasonable  to  expect  a  man  who  charges  a  moderate  price  for 
agistment  to  watch  the  animals  constantly.  Nadon  v.  Feaant,  Q.  E. 
26  S.  C.  384  (1904).    And  see  Pearce  v.  S'heppard,  24  Ont.  E.  167. 

In  order  to  maintain  an  action  for  the  value  of  the  keep  of  a 
horse,  based  upon  the  obligation  quasi  ex  contract  •  to  reimburse  the 
expense  incurred  in  the  preservation  of  the  prOji<erty  of  another, 
there  must  be  evidence  adduced  to  show  that  the  defendant  was  at 
the  time  the  expense  was  incurred  owner  of  the  animal  in  question. 
Richard  v.  Stevenson,  Q.  E.  28  S.  C.  188  (1906). 

To  a  declaration  by  plaintiff  for  the  price  of  one-half  interest  in 
a  horse  alleged  to  have  been  sold  by  plaintiff  to  defendant,  plaintiff 
retaining  the  other  half  interest,  defendant  pleaded  among  other 
pleas  a  set-off  for  the  care  and  keep  of  the  horse,  and  certain  other 
expenses,  while  the  joint  owneramp  lasted:  Held,  that  sudi  plea 
was  good.    McDonald  v.  Power,  12  N.  S.  E.  340  (1878). 
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from  the  field  in  which  she  was  placed  into  the  cricket 
field,  whereupon  certain  members  of  the  club  endeavoured 
in  a  careful  and  proper  manner  to  drive  her  back  througli 
the  gate  ;  but  the  mare  refused  to  go  through  the  gate, 
and  having  run  against  the  wire  fence  fell  over  it,  and 
was  injured  by  one  of  the  iron  standards.  It  was  lield 
that  the  injury  to  the  mare  was  the  natural  consequence 
of  the  gate  having  been  left  open,  and  that  tJie  agister 
was  liable  (b). 

So,  too,  if  the  fences  were  in  an  improper  state  when 
the  horse  was  taken  in  to  agist,  or  if  the  party  taking  it 
in,  did  not  apply  that  care  and  diligence  to  its  custody, 
even  though  it  be  taken  in  gratuitously  (c),  which  the 
owner  had  a  right  to  expect  (c)  ;  as  where,  from  not 
Y>roperly  fencing  a  pond,  the  horse  stuck  in  the  mud  and 
died,  the  agister  is  answerable  for  such  negligence  (</). 
But  where  a  horse  fell  through  some  rotten  boards  into  a 
cesspool  and  was  injured,  it  was  doubted  by  Willes,  J., 
whether  the  defendant  was  liable  (e). 

In  the  case  of  Gaunt  y.  Smith  (f),  tried  before  Pollock, 
C.  B.,  which  was  an  action  brought  against  an  agister  for 
negligence  in  the  care  of  the  plaintiff's  pony,  wliich  was 
kicked  and  damaged  during  its  agistment  by  a  hoise, 
whose  shoes  had  not  been  taken  off,  there  being  no 
evidence  that  the  defendant  knew  the  hoi-se  to  be  vicious, 
the  plaintiff  was  nonsuited.  But  it  must  not  be  supposed 
from  this  ruling  that  the  doctrine  of  scienter  has  any 
application  to  an  alleged  breach  of  contract  of  agistment, 
except,  perhaps,  in  so  far  as  the  knowledge  of  the  agister 
of  the  ferocious  character  of  the  animal  causing  the  injury 
may  be  evidence  of  negligence ;  for  the  contract  of  agist- 
ment is  u  contract  to  take  reasonable  care,  and  he  is, 
therefore,  not  exempt  from  liability  merely  on  the  ground 
that  he  did  not  know  that  the  animal  causing  the  injury 
was  ferocious.  This  statement  would  appear  to  be  fully 
justified  by  the  decision  of  the  Queen's  Bench  Division 


|3 


(i)  Halfftrnpy.  ^;W(»/'«. [18951 

1  q.  B.  r.r.i ;  64  l.  j.,  q.  b.  415 ; 

72  L.  T.  292  ;  4S  W.  B.  507. 

(r)  Rootk  V.  WiUoH,  1  B.  &  AM. 
59  ;  18  R.  R.  431. 

(rf)  Povey  V.  Purnell,  before 
.lervis,  C.  J.,  C.  P.,  N.  P.,  Dec.  6, 
185.3.  And  see  (tnntenft  v.  WiU 
liamt,  32  L.  J.,  Q.  B.  237,  in  which 
it  was  held  that  injury  done  to  a 


horse  when  grazing  in  a  field,  by 
falling  down  a  sliaft,  wliich  w-m's 
improperly  fenced  ty  the  defen- 
dants, who  were  in  occupation  of 
the  minerals  under  the  field,  was 
actionable. 

(«)  iSfaeep  v.  Liiemy,  C.  P., 
N.  P.,  Nov.  14, 1S56. 

C^)  Gaunt  V.  Smith,  N.  P.,  Ex.. 
Dec.  11,  1856. 
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in  the  case  of  Smith  v.  Cookig),  the  facts  of  which  were 
as  follows : — An  agister  of  cattle  placed  a  horse  in  a  field 
witli  ft  number  of  heifers,  knowing  that  a  bull,  kept  on 
adjoining  land,  had  several  times  been  found  in  the 
adjoining  field,  and  there  was  no  suflScient  fence  to  keep 
it  out.  He  did  not,  however,  know  that  the  bull  was  of  a 
mischievous  disposition.  The  horse  was  gored  by  the 
bull  and  killed  ;  and  in  an  action  by  the  owner  of  the 
horse  against  the  agister  for  breach  of  contract  to  take 
reasonable  care,  the  jury  found  for  the  plaintiff.  It  was 
held  that  the  fact  that  the  agister  had  no  knowledge  of 
the  mischievous  disposition  of  the  particular  bull  was  no 
ground  for  disturbing  the  verdict,  as  such  knowledge  was 
not  essential  to  his  liability  under  his  contract  as  an 
agister  to  take  reasonable  care  of  the  horse. 

The  duty  on  the  part  of  the  agister,  not  to  be  negligent  Action 
in  dealing  with  the  subject-matter  of  the  agistment,  is  one  \^^l^ 
which  arises  at  common  law  out  cf  the  relation  between  (,„  x^tt. 
the  parties  as  bailor  and  bailee.     In  accordance,  therefore, 
with  the  established  rule,  an  action  against  an  agister  to 
recover  damages  for  breach  of  that  duty  is   an  action 
founded  on  tort  within  the  meaning  of  s.  116  of  the 
County  Courts  Act,  1888  (h). 

It  is  only  just,  that  if  A.  send  his  horse  to  B.  to  be  The  hone's 
kf  ^>i  for  him  at  grass  for  a  certain  time,  B.  should  be  condition. 
answerable  to  him,  if  the  horse  when  returned  appear  in 
worse  condition  than  horses  usually  are  under  such 
circumstances,  unless  B.  show  that  the  horse  has  been  ip 
a  good  pasture,  and  therefore  that  the  falling  off  must  have 
arisen  from  some  fault  in  his  constitution.  But  were  B. 
to  agree  to  take  in  A.'s  horse  as  one  of  ten  to  graze  on  a 
certain  field,  in  tliat  case  B.  would  not  be  answerable,  if 
A.'s  iiorse  fell  off  in  condition  in  consequence  of  the  field 
being  eaten  bare. 

On  a  demise  of  land  or  the  vesture  of  land  (as  the 
eatagc  of  a  field)  for  a  specific  term  at  a  certain  rent, 
there  is  no  implied  obligation  on  the  part  of  the  lessor 
that  it  shall  be  fit  for  the  purpose  for  which  it  is  taken. 
Therefore,  where  A.  had  agreed  in  writing  to  take  th. 
eatagc  of  twenty-four  acres  of  land  from  B.  for  seven 
months,  at  a  rent  of  40/.,  and  then  stocked  the  land  with 
beasts,  several  of  which  died  a  few  days  afterwards,  from 
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(H)  1    g.  13.   D.   79  ;   45   L.  J., 

1  y.  B.  56;  67  L.  J.,  Q.  B.  52 

Q.  B.  122  ;  33  L.  T.  722. 
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the  effect  of  a  poisonous  substance,  which  had  accidentally 
been  spread  over  the  field  without  B.'s  knowledge  amoiic 
some  manure ;  the  Court  of  Exchequer  held  that  A.  wns 
not  entitled  on  that  account  to  throw  up  the  land  but 
continued  liable  for  the  whole  rent ;  Parke,  B.,  saying  in 
the  course  of  the  argument,  "  It  comes  simply  to  the 
question,  whether  there  is  an  implitd  undertaking  that 
the  grass  shall  be  fit  for  the  eatage  jf  cattle  ;  if  there  is 
cadit  quaitio ;  if  not,  the  plaintiff  has  performed  his 
engagement,  and  the  defendant  has  had  all  he  bargained 
for,  namely,  a  demise  o^'  the  eatage  for  six  months,  and 
must  pa>  for  all "  (i). 

If  a  man  take  in  horses,  kine  or  other  cattle  to  depasture, 
on  a  contracts  so  much  a  head  per  week,  he  cannot  detain 
them   for  the  value  of  the  agistment,  unless  there  is  a 
specuil  agreement  to  that  effect  (k).     The  law  on  this  sub- 
ject was  laid  down  and  explained  in  the  case  of  Jackson 
V.  Ctmmins  (I),  in  which  Parke,  B.,  said,  "  I  tliink  that 
by  the  common  law  no  lien  exists  in  the  case  of  agist- 
ment.    The  general  rule  as  laid  down  by  Best,  C.  J    in 
Beran  v.   Waters  (m),  and   by  this   Court  in   Scarfe  v. 
J/or-7an(n),  IS,  that  by  the  general  law,  in  the  absence  of 
any  special  agreement,  whenever  a  party  has  expended 
labour  and  skill  in  the  improvement  of  a  chattel  bailed  to 
him,  he  has  a  lien  upon  it.     Now,  the  case  of  agistment 
does  not  fall  within  that  principle,  inasnmch  as  the  agister 
does  not  confer  any  additional  value  on  the  article  either  by 
tlie  exertion  of  any  skill  of  his  own,  or  indirectly  by  means 
of  any  instrument  in  his  possession,  as  was  the  case  witli 
the  stallion  iu  Scarfe  v.  Morgan  (n) ;  he  simply  takes  in 
the  animal  to  feed  it.     In  addition  to  which  we  have  the 
express  authority  of  Chapman  v.  Allen  (o),  tiiat  an  aginter 
has  no  lien  ;  and  although  possibly  that  case  may  have 
been  decided  on  the  special  ground  that  there  had  been  an 
agreement  between  the  parties,  or  a  conversion  of  the 
animal  had  taken  place,  still  it  is  also  quite  possible  that  it 
might  have  proceeded  on  the  more  general  principle  thut 
no  lien  can  exist  in  the  case  of  agistment ,-  and  it  was  so 
understood  in  this  Court  in  Judson  v.  Ethridge  (p).    The 


(0  Sutton  V.  I'emple,  12  >r.&  W. 
<!0  ;  67  R.  R.  25ri. 

(*)  Chaj)inan  v.  Allen,  Cro.  Car. 
271  ;  Bic/iards  y.Si/mong,  8  Q.B.  93, 

(/)  Jacknon  v.  Cummins,  5  M.  & 
\\\  342  ;  M  R.  R.  737. 

(w)  Beran  v.  Wat  err,  3  C.  &  P. 


520  ;  M.  &  M.  230  ;  33  R.  R.  (ii)2. 

(/()  Scarfe  v.Moma/i.i  M.&  \V. 
283  ;  .51  R.  R.  508.  " 

((')  Chapman  v.  AUen,  Cro.  Car. 
271. 

(./>)  Judson  V.  Ethridge,  1  Cr.  .t 
M.  743.  ■' 
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analogy  also  of  the  case  of  the  livery  stable  keeper  who  has 
no  lien  by  law,  furnishes  an  additional  reason  why  none 
can  exist  here ;  for  this  is  a  case  of  an  agistment  of  milch 
cows,  and  from  the  very  nature  of  the  subject-matter,  the 
owner  is  to  have  possession  of  them  during  the  time  of 
milking;  which  establishes  thai  it  was  not  intended  that 
tl»e  agUter  was  to  have  the  entire  possession  of  the  thuig 
bailed ;  and  there  is  nothing  to  show  that  the  owner 
might  not  for  that  purpose  have  taken  the  animals  out  of 
the  field  wherein  they  were  grazing  if  he  had  thought 
proper  so  to  do.  This  claim  of  lieu  is  therefore  lucon- 
sistent  with  the  necessary  enjoyment  of  the  property  by 
the  owner.'* 

But  where  there  is  a  special  agreement  there  may  ot 
course  be  a  lien  (q).  Thus  the  plaintiff  having  a  cow  at 
grass  in  defendant's  field,  and  bohig  indebted  for  the 
agistment,  agreed  with  him  that  the  cow  should  be  security ; 
that  he  would  not  remove  her  till  the  defendant  was  paid, 
and  that,  if  he  did,  the  defendant  might  take  her  wlieie  she 
might  be,  and  keep  her  till  he  was  paid.  The  plaintiff 
removed  the  cow  without  having  paid  the  debt,  and  the 
defendant  seized  her  on  the  high  road.  In  an  action  of 
trespass  for  the  taking,  it  was  held  that  the  agreement 
might  be  set  up  as  a  defence  under  a  plea  that  the  cow 
was  not  the  plaintiff's  (q). 

In  Re  Woodward, Ex  parte  Ht(<i;,.us  (r),  H.  placed  certain 
stock  upon  the  lands  of  VV.  upon  an  agreement  whereby  the 
stock  remained  the  proi-jrty  of  II.,  who,  at  the  end  of  a 
certain  period,  was  to  sell  the  stock  ;  and,  after  deducting 
tlie  original  price  and  a  percentage  for  profit,  to  hand  over 
the  balance  to  W.  During  the  continuance  of  the  agree- 
ment W.  became  bankrupt,  and  the  trustee  claimed  the 
stock  in  question  as  being  within  the  reputed  ownership  ot 
the  bankrupt.  It  was  held  that  the  custom  of  agistment 
was  notorious,  and  that  being  the  case,  that  no  reputation 
of  ownership  could  arise  in  the  case  of  stock  o    the  lands 

of  a  farmer. 

Horses  and  cattle  put  iuto  a  close  to  be  agistd  are  liable 
at  common  law  to  be  taken  in  distress  by  the  laudloid, 
the  general  rule  being  that  all  things  on  the  laud  are 
<listrainable  for  rent  in  arrear  (s). 

Horses  or  cattle  driven  to  a  distant  market,  and  put  into 
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land  to  rest  for  one  night,  cannot  be  distrained  for  rent  by 
the  owner  of  the  land,  such  protection  being  absolutely 
necessary  for  the  public  interests  (f). 

Thus  it  was  held  in  the  Irish  Court  of  Queen's  Bench, 
that  certain  cattle  belonging  to  a  drover  on  their  way  ul 
a  market  for  the  purpose  of  being  sold  there,  and  put  to 
graze  for  one  night,  immediately  before  the  morning  on 
which  the  market  was  to  take  place,  were  privileged  from 
distress  by  the  landlord,  for  rent  due  to  him  out  of  the 
place  in  which  they  fed  («)• 

The   settled   distinction   seems   to   be,  tiiat  where  n 
stranger's  cattle  escape  into  another's  land  by  breaking  the 
lences,  where  there  is  no  defect  in  them,  or  if  the  tenant  of 
the  land  where  the  distress  is  taken  is  not  bound  to  repair 
the  fences,  thougli  there  is  a  defect  in  them,  the  cattle  may 
be  distrained  for  rent  whether  they  ,i  re  lerant  et  couchant  or 
not.     If,  however,  the  cattle  escape  through  the  defect  of 
fences  which  the  tenant  of  the  land  is  bound  to  repair 
they  cannot  be  distrained  by  the  landlord  for  rent,  though' 
thej'  have  been  lerant  et  couchant,  unless  the  owner  of  the 
cattle,  after  notice  that  they  were  on  tlie  land,  neglects  or 
refuses  to  drive  them  away  (x). 

But  live  stock  agisted  on  a  holding  to  which  the  Agi-i- 
cultural  Holdings  Act,  1888  (46  i  47  Vict.  c.  61),  applies, 
enjoy  a  limited  privilege  from  distress  by  virtue  ot  s.  45 
ol  that  Act,  which  enacts  as  follows  :— 

"  Where  live  stock  belonging  to  another  person  has  been 
taken  in  by  the  tenant  of  a  holding  to  which  this  Act 
applies  to  be  fed  at  a  fair  price  agreed  to  be  paid  for  such 
tee(  ing  by  the  owner  of  such  stock  to  the  tenant,  such  stock 
shall  not  be  distrained  by  the  landlord  for  rent  where  theiv 
is  other  suftiiient  distress  to  be  found,  and  if  so  distrained 
by  reason  of  otlier  sufficient  distress  not  being  found,  there 
shall  not  be  recovered  by  such  distress  a  sum  exceeding  the 
amount  of  the  price  so  agreed  to  be  paid  for  the  feeding,  or 
it  any  part  of  such  price  has  been  piiid  exceeding  the 
amount  remaining  unpaid,  and  it  shall  be  lawful  for  the 
owner  of  such  stock,  at  any  time  before  it  is  sold,  to  redeem 
such  stock  by  paying  to  the  distrainer  a  sum  equal  to  such 
pri<-e  as  aforesiiicL  and  any  payment  so  made  to  the  dis- 

(O  'flit''  V.   (r'Iml,  V.  1!..  H.  T., 
24    Geii.    3.     Ami    sou    I'onle    v. 
>.iuiitl.  2U0, 


Zti/ii/niii/l.   2   VVms 
n.  (7). 

(»0  -"^iiijcnt  V.  Klnvuii,  1  Jebb  ic 


Syiiic.-,  »-  (Q.  B.  Ir.). 

Sauml.  2'JV.  And'  see  -J  Lutw 
15M0  ;  (Jilb.  ])ist.  :H4,2iid  K.l.  See 
also  Wooliych  ou  Fences,  3oa,  3I0. 
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truinei'  shall  be  in  full  discharge  as  ngainHt  the  tenant  of 
any  aum  of  the  like  amount  which  would  be  otherwise  due 
from  the  owner  of  the  stock  to  the  tenant  in  respect  of  the 
price  of  feeding :  Provided  always,  that  so  long  as  any 
])ortion  of  such  live  stock  shall  remain  on  the  said  holding 
the  right  to  distrain  such  portion  shall  continue  to  the  full 
extent  of  the  price  originally  agreed  to  be  paid  for  the 
feeding  of  the  whole  of  such  live  stock,  or  if  part  of  such 
j)rice  lias  bee.i  bona  fide  paid  to  the  tenant  under  the  agree- 
ment, then  to  the  full  extent  of  the  price  then  remaining 
unpaid." 

Live  stock  agisted  for  a  fair  equivalent  is  within  this 
section,  as  taken  in  to  be  fed  at  a  "  fair  price,"  and  may, 
therefore,  be  exempt  from  distress,  even  althougli  such 
equivalent  be  not  money.  Therefore,  where  cows  were 
agisted  on  the  terms  "  milk  for  meat,"  i.e.,  that  the  n(ji»ter 
sliould  take  tlieir  milk  in  exchange  for  their  pasturage,  it 
was  held  tliat  the  agistment  was  within  the  Act  (y).  But 
otherwise,  where  cattle  were  distrained  on  a  holding 
pursuant  to  an  ag»'eement  by  whi.n  the  tenant,  in  con- 
sideration of  2/.,  ailt)wed  the  owner  "  the  exclusive  right 
to  feed  the  glass  on  the  land  for  four  weeks,"  as  there 
tlie  tenant  did  not  agree  to  "  take  in  "  or  to  "  feed  "  the 
cattle,  and  the  sum  he  was  to  receive  was  not  tlie  "price" 
of  tlie  feed  of  the  cattle,  but  a  payment  in  the  nature  of 
rent  for  use  and  occupation  {z). 

By  s.  4(j  it  is  enacted  that "  where  any  dispute  arises — 
(a)  in  respect  of  any  distress  liaving  been  levied 
contrary  to  the  provisions  of  this  Act ;  or 
as  to  the  ownership  of  any  live  stock  distrained, 
or  as  to  the  pri(;e  to  be  paid  for  the  feeding  of 
such  stock ;  or 
as  to  any  other  matter  or  thing  relating  to  a 
distress  on  a  holding  to  wliieh  this  Act  api)lie8 : 
such  dispute  nniy  be  lieard  ami  determined  by  the  County 
Court  or  by  a  Court  of  Sumiunry  Jurisdiction,  and  any  siicli 
County  Court  or  Court  of  Sunnnary  Jurisdiction  may  make 
an  order  for  restoration  of  anj  live  stock  or  things  unlaw- 
fully distrained,  or  may  declare  the  price  agreed  to  be  paid 
in  the  case  where  the  price  of  the  feeding  is  required  to  be 
ascertained,  or  may  make  any  otlier  order  which  justice 
requires :  any  such  dispute  as  mentioned  in  this  section 
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shall  be  (1e«mi>(l  to  be  a  matti  r  in  which  a  Court  of  Sinn- 
iiiary  Jurwdictiou  has  autliority  by  law  to  make  an  order 
on  coinplauit  in  piUHiiaiice  of  the  SiumiiHry  Jurimlictioii 
Acts  ;  but  any  pei-son  afj«rievetl  by  any  decision  of  such 
Court  of  Sununar;'  Jurisdiction  under  this  section  may,  on 
giyniK  such  security  to  the  other  party  as  the  Court  may 
tlnnk  just,  appeal  to  a  Court  of  General  or  (Quarter 
^Sessions. 

Hiring  HoraM. 

Lettint?  for  hire  is  a  bailment  of  a  thing  to  be  used  ')y 
the  hirer,  for  a  compensation  in  money  («). 

If  a  horse  or  carringe  be  l^t  out  for  hire  for  the  purpose 
ot  pejfornnng  a  particular  journey,  the  party  lettiuL' 
warrants  that  the  horse  or  carriape,  as  it  may  be,  is  fit 
and  proper  and  competent  for  such  journey  (b). 

The  Tact  that  the  defendant  has  takeii  all  reasonubie 
and  proper  care  to  proyide  a  fit  and  proper  carriage  is  n.)t 
suthcient ;  it  is  his  duty  to  supply  a  carriage  as  fit  for  the 
purpose  for  which  it  was  hired  as  care  and  skill  tHU  render 
It,  and  this  was  so  held  in  Ihjman  v.  Ni/e  (c),  where  the 
point  was  very  fully  discussed.  In  that  case  the  plaintiff 
hired  from  the  defendant,  a  jobmaster,  for  a  specified 
journey  u  carriage,  a  i.air  of  horses,  and  a  driyer.  Durin-' 
the  journey  a  bolt  in  the  underpart  of  the  carriHge  broke" 
the  splinter  bar  became  displaced,  the  horses  started  ott' 
the  carnage  was  upset,  and  the  plaintiff  injured.  In  aii 
action  Hgainst  tiie  defendant  for  negligence,  the  jury  were 
directed  that,  if  in  their  opinion  the  defencbint  took  all 
reasonable  care  to  proyide  a  fit  and  proper  carriage,  their 
verdict  ought  to  be  for  him.  The  jury  found  a  verdict 
tor  the  (leteiidaiit,  and  in  particular  t>iat  the  carrin«'e  was 
reasonably  fit  for  the  puri)ose  for  which  it  was  hired,  and 
that  the  defect  in  the  bolt  couhl  not  have  been  discovered 
by  the  defendant  by  ordinary  care  ind  attention.  A  rule 
having  been  obtained,  calling  upon  the  defendant  to  show 
cause  why  there  should  not  be  a  new  trial  on  the  ground 
of  inisdirection,  and  that  the  verdict  was  against  tlie  weight 
of  the  evidence,  Lindley,  J.,  in  the  course  of  his  judgment 
said,  "A  careful  study  of  [thel  authorities  leaiis  me  to 


(«)  Jones  on  Bailments,  118. 

(b)  I'pr  |'on<«-k.  f.  D.,  Chetc  v. 
Joiwii,  \\>  L.  T.,(>.  ,S.  231  ;  «<»  U.K. 
770.^  See  nlso  foj/nit  v.  Oiiltoii,  HI 
L.  T.  43.<— C.  A.,  affirming  Wright, 
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the  conclusii     that  the  learned  judge  nt  the  trinl  put  tho 
duty  of  the  ilefetidant  too  low.     A  penoii  who  letH  out 
carria^teH  is  not,  in  my  opinion,  re8pouHil>lH  for  all  defectM, 
discoverable  or  nut ;  he  is  not  an  insurer  against  all  defects ; 
nor  is  he  bound  to  take  more  care  than  coach  proprietorn, 
or  railway  companien  who  provide  carriages  for  tlie  public 
to  travel  in ;  but,  in  my  opinion,  he  is  bound  to  take  hh 
much  care  as  they  ;  and  altht)Ugii  not  an  insurer  against 
all  defects,  he  •  ■  an  insurer  against  all  defects  which  care 
nnd  skill  can  g..ard  against.     His  duty  appeiu     to  me  to 
be  to  supply  a  caiTinge  as  fit  for  the  purpose  lor  wiiich  it 
is  hired  as  care  and  ^kill  can  render  it ;  and  if  whilst  the 
carriage  is  being  properly  used  ft)r  such  purpose  it  breaks 
down,  it  becomes  incumbent  on  the  person  who  has  let  it 
out  to  sliow  that  the  breakdown  was  in  tiie  proper  sense  of 
the  word  an  accident,  and  not  preventible  by  any  care  or 
skill.     If  he  can  prove  this,    as   the   defendant    did    in 
Christie  v.  Ori(jg»  (</),  and  as  the  railway  company  did  in 
lieadhecul  v.  Midland  Hail.  Co.  (e),  he  will  not  be  liable  ; 
but  no  proof  short  ot  this  will  exonerate  him.     Nor  docs 
it  appear  to  me  to  be  at  all   unreasonable  to  exact  such 
vigilance  from  a  person  who  makes  it  his  business  to  let 
out  carnages  for  hire.     As  between  him  and  the  hirer  the 
risk  of  defec  ts  in  the  carriage,  so  far  as  bkill  and  care  can 
avoid  them,  ought  to  be  tiirown  on    tlie  owner  of  the 
<'arriage.    The  hirer  trusts  him  to  supply  a  tit  and  proper 
<'arriage ;  the  lender  has  it  in  his  power  not  only  to  see 
that  it  is  in  a  proper  state,  and  to  keep  it  so,  and  thus  to 
protect  himself  from  risk,  but  also  to  cliarge  his  customers 
enough  to  cover  his  expenses. 

"  Such  being,  in  my  opinion,  the  law  applicable  to  the 
case,  it  follows  that  tlie  direction  given  to  tlie  jury  did  not 
go  far  enough,  and  that  it  whs  not  sufficient,  in  order  to 
♦exonerate  the  defendant  from  liability,  for  him  to  prove 
that  he  did  not  know  of  any  defect  in  the  bolt,  had  no 
reason  to  suppose  it  was  weak,  and  coabl  not  see  that  it 
was  by  an  ordinary  inspection  of  the  carriage.  It  further 
follows  that,  in  my  opinion,  the  evidence  was  not  such  as 
to  warrant  the  finding;  that  the  carriage  was  in  a  nt  and 
l)roper  state  when  it  left  the  defendant's  yard."  And 
Matliew,  J.,  coming  to  the  same  conclusion,  a  new  trial  was 
ordered  accordingly. 

Where  an  article  hired  by  the  plaintitis  from  the  defen- 

(rf)  2  Camp.  80;  11  K.  U.  «(>(!. 

(^)  L.  U.,  2  Q.  H.  412 ;  3fi  L.  J.,  Q.  U.  ISl. 
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dwit  w«i  unfit  for  tbe  purpoM  for  which  it  w«h  Hunnlioil 
and  .n  consequence  of  .udTmifitne..  •  m"n  ."nlo?K 
the  pl.,ut,ff.  wm  injured  in  the  courw  of  hi.  eZloCnt 
nnd  inscoyered  d«n..ge.  and  c«.t.  from  the  p  "S^  k 
w..  held  that  the  Utter  were  entitle,!  to'^recow '  m 

A  person  who,  on  hirinu  •  cnrriaKe,  look,  at  it  merelv 
to  te»t  ,t.  capacity-  to  hofd  a  certain  number  of  peS 
doe-  no  by  BO  doing,  select  it  8o  «.  thereby  to  reliS?e  he 
party  letting  jt  to  hire  from  liability  with^re.pec Mo  u 
safety  0/).  The  queation  whether  the  owner  won  d  ht 
relieved  from  liability  ifthe /./rer  had  selected  the  car,  iaue 
after  exanun.n,;  it  with  a  view  to  HHcertain  iuSiLZZTn 
not  aj.|,ear  to  have  been  decided,  but  it  in  clear  that  he 
woulci  be  «o  relieved  if  the  hirer  had  aelected  if.  notwith! 
•tan.hng  tbe  existence  of  patent  defects. 

,.w7?"  •[  1  /""■*!^"'«»;  ''o«««  »'H8  beni  selected  out  of  the 
owner  h  stables,  it  makes  no  difference,  as  it  must  be  sun 
IH)8ed  that  all  are  fit  for  their  work  (h).  ' 

But  il  a  horHe  is  hired  for  one  purp,,i,o  and  is  used  fo,- 

iH  liable  for  the  damage  thus  occasioned.     Accordingly 

was  held  to  be  liable  for  tiamage  occasioned  when  tryintr 
hini  in  harness  (.).     So  where  a  man  hire.l  a  mare  for  a 
ride  along  the  road,  being  told  that  she  was  "  ot  fi^fo 
jumping,  but.  nevertheless,  lent  her  to  a  friend,  who  nu 

iukrandtuvj;^^'^^  ••^^"^*  ''^' «"« —-«-'•  C 

man  so  treat  and  i.mnage  his /am/  horse  as  an,,  prudent 
«««  would  act  towtti-ds  his  own  horse,  he  is  not  ansfve  «b  e 
loi  aii.\  dtiniage  tlie  horse  may  receive  (hj). 

11  a  hired  liorse  is  injured  owin^  to  tlie  negligence  of  the 
hirers  servant,  tbe  hirer  will  be  liable  to  nmkt  good  the 


,{/)   Viyitn  V.  OmUoh,  hi  L.  T. 
43:>— 0.  A.,  atHiniinif  AVrlght,  J 
71»  I,.  1    :<84.  ' 

(>f)  J  m-x  V.  Pa^e,  ,:,  [..  T.  fill). 
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231,  *)M:  Mt»K.  U.  770. 
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4la  iftgc  to  the  owner.  TIiuh  ivh<>re  the  coMhman  of 
thb  hirer  of  r  hontv  iiiid  rarrUfte  iiiHtentl  of  tMking  them, 
NH  wu  his  duty,  to  tSie  Htablo,  drove  for  hii  own  pnrponeH 
in  another  direction,  nnd  while  he  whh  thus  engnf(ed  the 
liorM  And  cnrriHge  were  injured,  owing  to  Iuh  negligent 
driving ;  it  wuh  heU  thiit  tiiere  had  Wen  a  breacli  of  the 
hirer'i  contract  aa  bailee,  for  which  he  wan  liable  (>i). 

(«)  roK/w ru.\..v<iddi<-k,[\mi]  2  g.  b.  iia-,  «itt  i.. .i.,y.  ».  «:tt. 


Canadian  Oaaaa.— Dofendunt  owiiml  a  throahitif^  machine  and   Hiring, 
u  ixirtablo  atoam  enj^ne,  und  hired  fn>iii  the  pIitiiitiiT  a  team  <>(   Nt>|{||gcnci> 
hor»eii  with  a  driver  tor  um  in  inonnK  the  eiij^ino  about  mid  in   ,,f  s«rvnnt  In 
drawing  atrow  and  grain  during  th«  threahing.     >Vhile  threahing  a«<uiiiing 
for  a  ct'rtttin  fanner,  aparka  from  the  engine  «et  fire  to  a  atack  of  ri»k. 
grain,  and,  the  aepurator  being  thereby  ]>lac-ed  in   ihinger,  the 
plaintiff' H  driver  attuche«l  hia  horaea  to  it  for  the  purpoao  of  hauling 
it  to  a  place  of  aufety;  but  the  flro  aproad  ao  rapidly,  lieforo  the 
Hpponitor  cuuld  be  moved  or  the  horaea  detached,  that  they  were 
severely  bunted  and  had  to  be  killed.    The  trial  Judge  found  that 
the  fire  ha«l  l)een  cauae<l  by  uogligence  on  the  part  of  dufondimta' 
aervanta ;  nlao  that  the  horaea  nod  been  attiichod  to  the  aepurator 
either  in  obedience  to  a  call  from  the  defendaiit'a  foreman  or  under 
hia  peraonal  auporviaion ;  and  that  there  waa  no  negligence  fin  tho 
part  of  the  plaintiff' a  driver :  IMl,  that  the  evidence  warranted  the 
timling  of  negligence  againat  the  defendant'a  aervanta.  and  that 
the  plaintiff's  driver  was  nc*  guilty  of  contributory  negligence  in 
exposing  the  horaea  to  danger,  aa  it  waa  not  obvious,  and  he  hB«l 
acted  either  on  the  oider>*  of  the  defendant'a  foreman  or  in  obedience 
to  a  natural  impulae  to  trv  and  save  defendant'a  property.     CfmnrU 
V.  Tmvn  of  l'rf»<i,tt,  20  Ont.  A.  P..  49;  22  S.  C.  R.  147,  followed; 
Th>rn  V.  J„m»,  14  Man.  L.  R.  'ATA  (IWi.l)- 

A  hirer  ia  liable  for  oidiniry  neglect,  ■luhnit'iu  v.  Tin'  Kin;/,  N 
Ex.  C.  R.  300  (1903). 

Suppliant  ontere<l  into  a  contract  witi-  ihe  Crown,  through  an 
officer  of  the  Department  of  Public  vVorka,  to  supply  certain  pack 
horses,  with  aparejos  and  saddles,  for  the  construction  of  a  tele- 
graph line  in  the  far  north.  It  was  not  practicable,  as  the  suppliant 
knew  at  the  time  of  making  the  contract,  to  carry  food  for  tho 
horses  along  the  line  of  construction,  and  it  was  necessarj'  to  turn 
the  horses  out  to  pnze  for  foofi.  As  the  season  advanced  and  tho 
character  of  the  country  in  which  the  line  waa  being  con«tructe<l 
changed,  the  grazing  failed,  with  tho  result  that  the  horses  die<l  or 
were  xilled  to  prevent  them  starving.  There  was  a  time  during 
construction  when  the  hor^^es  could  have  been  taken  back  alive, 
and  no  prudent  owner  of  horses  would  have  continued  them  on  tho 
work  beyond  that  time.  The  officer  of  the  Crown  in  charge  of  the 
work,  however,  deemed  that  the  interests  of  construction  were 
sutlieiently  urgent  to  JH<5tify  him  in  sacrificing  tho  horses  to  the 
work:  /lehl,  that  the  hirer  had  acted  imprudently  in  continuing 
the  horses  in  employment  after  the  grazing  failed,  and  the  Crown 
was  liable  to  the  owner  for  their  loss.    Ibid. 
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The  rulinR  in  the  cnse  just  cited  was  considered  bv 
the  Court  of  Appeal  in  Sanderson  v.  Collins  (o),  and  a 
distinction  drawn  between  the  two  cases,  from  which  it 
seems  clear  that  the  Lability  of  the  hirer  for  the  negligence 

t.on  that  the  sery-ant  was  acting  within  the  scope  of  his 
emplo.vment  at  the  tin.e  when  the  injury  was  incurred. 

follows:  Ihe  defendant  sent  his  carriage  to  be  repaired 
by  the  plaintifr,  who  was  a  coach-builder,  and  lent  a 
carriage  of  his  own  to  the  defendant  for  use  while  the 
repairs  were  going  on.  The  defendant's  coachman,  with- 
out his  knowledge,  took  the  pla  ntiff' s  carriage  out  for  his 
own  purposes,  and  while  he  was  driving  the  carriage  it  was 
njured  through  his  negligence.  The  plaintiff  thereupon 
brought  an  action  ,n  the  County  Coi;  1  to  recover  the 
cost  of  repairing   the    carriage,    but    n  as  unsuccessful. 

tbe  Divisional  Court,  and  judgment  given  for  theplaintirf; 
on  the  authority  of  Covpe  Co.  v.  MaclduK  (p).  This 
judgment  was,  however,  in  its  turn  reversed  by  the  Court 
ofAppeal,  where  it  was  held,  that  as  the  coachman  at  the 
time  when  the  injury  was  done  was  not  acting  in  the 
course  of  his  employment,  the  defendant  was  not  liable 
«L  .'f  tT  J"^^';"^"*  i"  tl»>s  case,  Collins,  M.  R.  (^J 
said  .  The  bailment  was  for  mutual  considera- 
tion, and  was  not  gratuitous  .,r  voluntary,  and  the 
degree  of  the  obhgation  on  the  bailee  in  such   a   case 


(»)  [1004]  1  K.  B.  G28;  73  L.  J 
K.  B.  358 ;  90  L.  T.243 ;  52  W.R.  628.' 


(/')  Supra. 

(?)  Now  Lord  Collins. 


Canadian  Cases.— Where  a  person  hiring  from  another  a  horse 
and  waggon,  with  seats  for  two  person,,,  plfces  three  therein  anl 
the  horse  on  the  journey  sickens  and  dies,  he  is  liable  because  of 
the  misuser.    Ca.e,,x.  Archibald,  3  N.  S.  E.  4  (1856) 

Qiiare :  Whether  in  such  a  case,  and  the  hiring  was  nnf  h-^  the 
day  the  owner  of  the  horse  could'recover  on  a  J^fa^^um  «e^J<  for 
the  time  the  defendant  used  the  horse?    Ibul  ^"m  merutt  tor 

r.  oZ  °^^v°°'.5  ^•'  ^°  '^^'-^"y  ^-  f^cirnerm,  6  U.  C,  Q  B  at 
p.  260:  ''When  the  horse  ran  away,  it  made  it  incumbent  on  "the 
defendant  to  act  with  ordinary  c^re  and  skill  in  tClxigencv  " 

f WesfL %  iTs ^'     """' '  ^-  ^-  ^-  ^-  '''■•  ^'°*»'«  V  ^^S^ 
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is  well  settled,  that  the  bailee  must  use  reasonable  care, 
which  has  been  described  as  ordinary  care,  in  the  custody 
of  the  article  bailed."   And,  after  statinj^  the  facts  of  the 
case,  continued  :  "  So  far  as  the  act  of  liis  servant  was  to 
be  taken  as  the  act  of  the  defendant,  he  would  be  bound 
by  it ;  and  if  the  servant  in  the  course  of  his  employment 
and  actinp  within  the  scope  of  his  authority,  did  not  use 
reasonable  care  in  the  custody  of  the  carriage,  the  master 
Avould  be  responsible.     On  the  other  hand,  it  is  clear  law 
that  such  a  bailee  as  the  defendant  was,  is  not  responsible 
for  the  acts  of  persons  who  are  not  his  servants  in  respect 
of  particular  acts.     If  a  burglar  broke  into  a  coach-house 
and  took  away  the  carriage  and  caused  damage  to  it  and 
brought  it  back,  no  liability  would  attach  to  the  bailee, 
because  the  act  would  not  be  his,  and  he  would  not  be 
responsible  for  the  acts  of  a  person  between  whom  and 
himself  there  whs  no  connection.     But  while  not  respon- 
sible in  such  a  case,  yet  if  his  servant  whose  duty  it  was 
to  keep  the  carriage  safely,  had  been  negligent  in  leaving 
the  coach-house  open,  and  the  carriage  was  taken  away, 
the  master  would  be  liable,  because  of  the  negligence  of  a 
person  for  whom  he  is  responsible.     That,  I  think,  illus- 
trates the  distinction  between  the  two  cases.     Burglary 
is  i)erhaps  an  extreme  instance  of  something  not  done 
under  any  mandate  of  the  master.  If  the  servant  in  doing 
any  act  breaks  the  connection  of  service  between  himself 
and  his  master,  the  act  done  under  those  circumstances 
is  not  that  of  the  master."     Then,  referring  to  Coupe  Co. 
v.  Maddick  {)•),  the  same  leai-ned  judge  proceeded:  "With- 
out deciding  wliether  that  case  can  or  cannot  be  supported, 
it  is  sufficient  to  say  that  I  think  that  it  is  distinguishable. 
The  fact  that  makes  it  distinguishable  from  the  one  before 
us  may  be  slight,  but  at  the  same  time  it  may  make  all 
the  (litference.     In  that  case,  as  I  understand  it,  the  act 
done  by  the  coachman  was  admittedly  within  the  scope  of 
his  authority.     He  had  received  an  order  to  drive  the 
horse  in  a  particular  direction  ;  he  did  drive  the  horse, 
but  instead  of  doing  so  in  the  direction  ordered,  he  drove 
in   an  oilier  direction.     Still   he  was  entrusted  with  the 
carriage  and  horses  for  the  purpose  of  driving  them,  and 
they  were  injured  owing  to  his  negligent  driving.  Whether 
or  not  that  is  a  sound  distinction  in  point  of  law,  it  is  a 
distinction  in  point  of  fact,  and  I  think  it  is  one  tliat  goes 
to  the  root  of  the  matter,  because  the   ground  of  the 

()•)  [1801]  2Q.  ii.  413. 
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decision  nppeaia  to  have  been  that  the  coacliman  was 
acting  within  the  scope  of  bis  authority  so  as  to  render 
his  master  liable,  I  cannot  agree  with  the  Divisional 
Court  as  to  that  case  being  an  authority  in  the  present 
case,  and  for  the  reasons  that  I  have  given  I  think  the 
appeal  must  be  allowed,  and  the  judgment  of  the  learned 
County  Court  judge  restored." 

In  this  judgment  Romer  and  Mathew,  L.  JJ.,  concurred, 
Romer,  L.  J.,  referring  to  Coupe  Co.  v.  Maddick  (r),  saying : 
"  In  my  opinion,  that  decision  can  only  be  supported 
upon  the  view  that  the  servant  was  at  the  time  of  the 
accident  acting  in  the  course  of  his  employment.  If  and 
so  far  as  that  case  was  decided  on  some  broader  grounds 
of  the  liability  of  the  defendant  as  bailee,  I  can  only  say, 
speaking  for  myself,  that  it  would  appear  to  me  to  have' 
been  wrongly  decided." 

Where  the  plaintiff  declared  that,  at  the  defendant's 
request,  he  delivered  a  mare  to  the  defendant  to  be  pru- 
dently ridden,  and  the  defendant  injured  her,  it  was  held 
that  he  might  plead  his  infancy  in  bar,  as  th  ction  was 
founded  on  a  contract  (»). 

But  where  it  is  clear,  from  the  statement  of  claim,  the 
whole  of  which  must  be  looked  at  in  order  to  see  whether 
the  action  is  substantially  founded  in  tort  or  in  contract, 
that  the  plaintiff  claims  damages  for  a  tort ;  and  that  in 
addition  to  breaking  the  contract,  the  defendant  by  driving 
the  horse  at  an  excessive  speed,  and  unduly  flogging  and 
otherwise  illtreating  and  negligently  and  carelessly  using 
him,  has  committed  a  separate  and  independent  wrong 
apart  from  the  contract,  he  will  be  liable  for  that  wrong 
in  the  action,  and  the  plea  of  infancy  will  afford  no 
defence  (t). 

A  hirer  is  answerable  at  all  events,  if  he  keep  the 
thing  hired,  after  the  stipulated  time,  or  use  it  differently 
from  Iiis  agreement  (m). 

If  a  man  hire  a  horse  to  go  from  A.  to  B.,  he  ought 
to  go  by  the  usual  road,  and  should  not  unnecessarily 
deviate  from  the  usual  and  customary  way.  And  if  he 
make  a  material  deviation,  and  any  damage  ensues,  be 
would  appear  to  be  liable  for  it  at  ail  events  (x). 


(/•)  [1891]  2  Q.  B.  413. 

(«)  JeHHimjis  V.  Itundall,  8  T.  R. 
335  ;  4  It.  It.  080. 

(0  yValley  v.  Holt,  3&  L.  T. 
631.     ^ee  eXso  Burnard'^.  Haggit, 


14  C.  B..  N.  Si.  45  ;  32  L.  J..  C.  P. 
189. 

(k)  Jones  on  Bailments,  121. 

(j-)  See  Davit  v.  Barrett,  6  Bine. 
716. 
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Where  there  has  been  no  material  deviation,  and  the 
horse  lias  not  been  kept  after  any  stipulated  time,  there 
must  be  positire  proof  of  neglifleitce,  to  fix  the  hirer. 
For  instance,  if  an  action  is  brought  Hgainst  him  for 
tising  a  hired  horse  so  negligently  that  it  broke  its  knees, 
it  will  not  be  suflicient  for  the  plaintiff  merely  to  show 
tliat  the  horse  was  a  good  horse,  and  not  in  the  habit  of 
falling  (i/). 

If  the  horse  falls  lame  on  the  journey,  the  hirer  may 
abandon  him  at  any  place  where  he  turns  out  unfit,  and 
giv^  notice  of  that  fact  to  the  party  letting  him  out, 
whose  duty  it  is  to  send  for  him  (z). 

Where  the  strength  of  a  horse  which  has  been  hired 
or  borrotved  is  exhausted,  and  it  has  refused  its  feed,  the 
hirer  or  borrower  has  no  i-ight  to  pursue  his  journey  with 
it.  This  was  so  held  vi  Bray  v.  Mayne(a),  where  a 
l)erson  had  a  horse  on  trial  for  some  days  on  condition 
tliat  he  should  pay  101.  for  its  hi:  if  he  did  not  like  it. 
The  horse  at  that  time  had  a  slight  cold,  but  on  the  last 
<liiy  of  trial,  after  the  horse  liad  been  driven  twenty  miles, 
it  was  discovered  that  there  was  a  swelling  under  its 
throat  and  it  refused  its  feed.  The  defendant,  however, 
drove  it  on  to  London,  which  was  about  twelve  miles 
further,  notwithstanding  that  it  was  much  distressed 
dining  part  of  the  journey;  and  when  brought  to  the 
plaintiffs  stables,  it  was  in  much  worse  condition  tlnm 
when  delivered. 

A  veterinary  surgeon  in  his  evidence  said  that  he  con- 
sidered it  a  want  of  proper  care  and  attention  to  compel 
II  horse  to  pursue  his  journey  after  it  had  been  driven 
twenty  miles,  and  had  then  refuse/I  i'sfeed  ;  and  Dallas, 
a.  J.,  directed  the  jury  accordingi.,  ^Ji). 

His  lordship  also  "held  that  tlie  defendant  was  not 
entitled  to  return  tlie  horse  jn  payment  of  10^.,  because 
!is  the  horse,  on  being  returned,  was  in  a  worse  stsite 
tlian  when  originally  delivered,  the  conditio-  on  which  it 
was  delivered  had  not  been  fulfilled  {h). 

If  a  hired  horse  is  taken  sick  on  the  journey  agreed 
upon,  without  the  fault  of  the  hirer,  its  cure  is  at  the 
expense  of  the  owner  (c). 


Where  negli- 
gence iiiii«t 
•mj  proved. 


((/)  CiMper  V.  BiirtoH.  :5  Camp. 
.-).  n. ;  13  K.  R.  73t). 

(:)  Per  Pollock,  C.  B.,  Cliew  v. 
Jimen,  19  L.  T..  O.  S.  231  ;  89  U.  U. 

;7o. 
o. 


(«)  Bniy  V.  May  tit.  1  (i..w,  1  : 
21  H.  R.  786. 

(.4)  Ihkl. 

(f)  Pothier,  Louage,  p.  129: 
Story  on  Bailments,  9th  Kit.  s.  389. 
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But  if  the  hirer  prescribes  medicines  for  it,  he  in 
answerable  for  any  improper  treatment,  but  not  if  he  (-all 
in  afairier.  Thus,  where  a  horse  has  been  hired  of  the 
plaintiff  by  the  defendant,  who,  on  the  horse  having  been 
taken  ill,  prescribed  improper  medicines  for  it,  and  the 
horse  died,  liord  Ellenborough  said,  "  Had  the  defendtint 
called  in  a  farrier,  he  would  not  have  been  anatceritUi' 
for  the  medicines  the  latter  might  have  administered  ; 
but  when  he  presci'ibes  himself,  he  assumes  »i  new  degree 
of  responsibility ;  and  prescribing  so  improperly,  I  think 
he  did  not  exercise  that  degree  of  care  which  might  in- 
expected  from  a  prudent  man  towarch  his  horse,  and  was 
in  coMseijuence  guilty  of  a  breach  of  the  implied  under- 
taking he  entered  into  when  ho  hired  the  horse  from  tlie 
plaintiif  "  (rf). 

Potliier  says,  that  where  a  horse  is  let  to  one  on  hire, 
to  be  kept  by  him  for  a  certain  period,  the  hirer  is  to 
pay  for  his  shoeing  during  that  time.  But  that  it  is 
otlierwise,  if  a  persim  lets  his  coach  and  horses  to  another 
for  a  journey,  to  be  driven  by  his  c  '  servants (t). 
Pothier's  language,  even  in  the  former  ivse,  ought  pro- 
bably to  be  taken  with  the  qualification,  tiiat  the  horse 
was  sufficiently  well  shod  for  the  jf)uruey  at  its  eommenee- 
ment,  and  that  by  accident  or  unexpected  circumstances, 
the  shoes  became  insufficient,  or  were  lost  or  knocked 
off  ..1  the  course  of  thejoiu'ney  (/'). 

A  bailee  of  goods  for  hire,  by  selling  them  determines 
the  bailment,  and  the  bailor  may  maintain  trover  against 
the  purchaser,  though  the  purchase  was  bond  /ide  ([/). 
Thus,  where  a  person  hired  a  liorse  and  sold  it  to  a  third 
party,  it  was  held  l)y  Bosanquet,  J.,  that  tlie  oivner  miglit 
recover  its  value  from  the  purchaser,  although  he  hud 
acted  bond, fide,  and  had  given  fjie  hirer  the  full  value  lor 
it,  as  the  hirer  could  give  him  no  better  title  than  he  got 

himself  (/(). 

If  through  the  hirer's  negligence,  as  by  leaving  the 
door  of  his  stable  open  at  night,  the  horse  be  stolen,  lie 
must  answer  for  it ;  but  not  if  he  be  robbed  of  it  by 
highwaymen,  unless  by  his  imprudence  he  gave  occasion 


f    ■ 


(rf)  Dean  V.  Keiife,  3  Camp.  4  ;  G72  ;  6S  R.  R.  798. 

in  H.  K.  735.  (/()  Sillily  v.  Ford.  5   C.  &.    \\ 

(c)  See  I'otbier,  I.oiiage.  pp.  1117,  31H.     See  also  Marner  v.  Jiiiii/i^, 

12H.  17  L.  T.  147:  18  W.  R.  r.2  :  niid 

(/■)  Story  on  Bailments,  !>th  PM.,  sei    lleeovery  of    tJtolen    Horse>, 

s.  388.        *  ante,  Chap.  III. 

is)  Coo2>er  v.  nUlumatt,  1  C.  B. 


ti 


HIRING   HORSES, 


259 


to  the  robbery,  as  by  travelling  iit  unusual  hours,  or  by 
taking  an  unusual  road.  The  Idfer  ia  liable  in  the  same 
way  for  the  negligence  of  his  servant  when  acting  under 
his  directions  either  express  or  implied  (i). 

At  common  law,  a  person  who  hired  a  hors*  with  the 
intention  of  converting  it  to  his  own  use,  and  thereupon 
sold  '\i{k),  or  even  offered  it  for  oale(/),  was  guilty  of 
larceny.  But  where  therp  was  a  bonii  fide  hiring  in  the 
first  instance,  the  subsequent  conversion  of  the  horse  did 
not  constitute  a  new  felonious  taking,  and  so  make  the 
hirer  guilty  of  felony  (/«)•  But  the  difficulties  involved 
in  cHHes  of  this  nature  were  obviated  by  24  &  26  Vict, 
c.  96,  8.  8,  by  which  the  fraudulent  appropriation  of 
property  by  bailees  is  declared  to  be  larceny,  and  may 
therefore  be  the  subject  of  an  indictment  for  larceny. 

If  tlie  owner  parted  with  the  possession  of  a  horse  fur 
a  special  purpose,  and  the  bailee,  when  that  purpose  was 
executed,  neglected  to  return  it,  and  afterwards  disposed 
of  it ;  if  he  had  not  a  felonious  intention  when  he  origi- 
nally took  it,  his  subsequent  withholding  and  disposing  of 
it  did  not,  at  common  law,  constitute  a  new  felonious 
taking,  or  make  Jiim  guilty  oi felony  («). 

Miiny  of  the  cases  decided  upon  this  subject  turned  upon 
very  nice  distinctions,  but  it  is  unnecessary  to  refer  further 
to  them,  having  regard  to  the  fact  that  it  is  no  longer  a 
defence  to  an  indictment  for  larceny,  that  the  prisoner 
originally  received  the  goods  in  the  character  of  a  bailee. 

Of  course  a  person  is  liable  to  pay  for  horses  used  by 
himself  and  hired  on  his  behalf  by  his  servant.  Thus,  if 
a  coachman  go  in  his  master's  livery,  and  hire  horses 
which  his  master  uses,  the  master  will  be  bound  to  pay 
for  the  'lire  of  the  horses,  though  he  has  agreed  witli 
the  coachman  that  he  will  pay  him  a  large  salary  to  pro- 
vide horses,  unless  the  person  letting  the  horses  had  some 
notice  that  the  coachman  hired  them  on  his  own  account, 
and  not  for  his  master  (o) ;  for  wherever  one  of  two 
innocent  persons  must  sutfer  by  the  acts  of  a  third,  he 


(0  .Jones  on  Bailments,  88. 

(*)  It.  V.  Piar,  I  Leach,  r)21. 

(I)  II.  V.  Jantnii,  4  Cox,  (  ,  C. 
S2.  overruling  R.  v.  Brookx,  8 
('.  &  P.  295. 

(m)  It.  V.  Iicink»,  K.  &  R.  441. 

(«)  Ibid.     But  gee  [lOSt. 

(())  Himell  V  Sampayo,  1  C.  i  P. 
2.54.  But  see  tl'right  r.  Ohjn, 
[1902]  1  K.  B.  745,  where  it  was 
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held  that  the  relation  of  masti  i 
■  coHthman  does  not  clothe  the 
cter  with  ostensible  authorii.v  l.> 
pledge  his  master's  credit  for  forage 
supplied  to  his  horses;  Collins, 
M.  K.,  in  a  consid^  red  judgment 
savinK  that  Rimell  v.  Sampuyi' 
must  be  taken  to  ha^  e  been  decided 
on  special  facts. 
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who  has  enabled  snch  third  person  to  occasion  the  loss, 
iiinst  sustain  ii(p). 

In  general  the  owner  of  a  horse  is  liable  for  any  acci- 
(lent  which  may  befall  it  when  fairly  used  by  the  hirer  (q). 
Thus,  where  a  carriage  is  let  for  hire,  and  it  breaks  down 
on  the  journey,  the  person  who  lets  it  is  liable,  and  not 
tlie  hirer  (r) ;  unless  it  breaks  down  through  some  act  of 
tlje  hirer,  which  is  not  within  the  contract  («).  And  we 
sliall  see  in  a  variety  of  cases,  what  are  the  circumstances 
under  which  owners  have  been  held  liable  for  damage, 
inflicted  through  the  negligent  use  of  carriages  or  horses 
they  have  let  for  hire. 

If  a  man  hire  a  carriage  and  any  number  of  horses,  and 
the  otcner  send  with  him  Iiis  postilion  or  coachman,  the 
hirer  is  discharged  from  all  attention  to  the  horses,  and 
remains  obliged  only  to  take  ordinary  care  of  the  glasses 
and  inside  of  the  carriage  while  he  sits  in  it,  and  he  is 
not  answerable  for  any  damage  done  by  the  negligence  of 
the  owner's  servants  (t). 

Where  horses  are  hired  to  draw  a  private  carriage  to  a 
certain  place,  and  tliey  are  driven  by  the  otcner's  servants, 
the  owner  is  liable  for  any  damage  done  througli  the  ser- 
vants' negligence.  For  where  a  person  hired  horses  to 
take  his  own  carriage  to  Epsom,  an 'I  he  was  driven  by  the 
owner's  postboys.  Lord  Ellenborough  held  that  a  person 
who  hires  horses  under  such  circumstances  has  not  the 
entire  management  and  power  over  tliem,  but  that  they 
continue  under  the  control  and  power  of  the  servants  who 
are  entrusted  with  the  driving;  and  that  the  owner  of 
tliem  would  be  answerable  for  any  accident  occasioned  by 
the  postboys'  misconduct  on  the  road  («)• 

So  where  horses  were  hired  to  draw  a  private  carriage 
to  Windsor,  the  owner  of  the  horses  was  held  liable  for 
damage  done,  because  they  were  under  the  care  and 
direction  of  liis  servant  (x). 

But  wliere  horses  have  been  hired  to  be  driven  about 
by  the  owner's  servant  wherever  the  hirer  pleases,  and  for 


( p)  Per  Asliiiurst,  J.,  Lickharrow 
V.  M(min.  •>  T.  K.  70  ;  1  II.  It.  42.J. 

((/)  Sue  Arhoii  v.  Futxell,  3  F.  & 
F.  152  ;  and  JM.Ae*  v.  Oiiwn,  2 
( '.  1$..  N.  S.  7!)0. 

(/•)  Sutton  V.  Timiile,  12  M.  A;  W. 
i>0  i  67  K.  li.  255. 

(.«)  I.ygo  V.  yeu'hiilt,  23  L.  J., 
Kx.  108. 

(0  Jones    on     Bailments,    88  ; 


Sitmiifi!  V.  Wright,  5  Esp.  263: 
Smith  V.  Lauimwe,  2  M.  &  K.  1  ; 
32  R.  R.  698. 

(«)  Dean  v.Brunthwaite,  5  Esp. 
35 ;  and  quoted  by  Littledale,  J., 
in  Laugher  v.  Pointer,  5  B.  &  C. 
558  ;  29  R.  B.  31!». 

(jc)  Samuel  v.  Wright,  5  Esp. 
263.  See  also  Sir  H.  JIiMihton' .t 
cote,  cited  5  B.  &  C.  556. 
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which  he  gives  him  some  gratuity,  there  seems  at  one 
time  to  have  been  a  difference  of  opinion  among  the  judges 
as  to  the  party  liable  for  injury  done. 

In  Laugher  v.  Pointer  (y),  where  the  able  judgments  on   /.,/«;/A*.,-  v. 
both  sides,  as  is  observed  by  Story,  J.,  in  his  book  on  *"•"    ■ 
Agency,  "  exhausted  the  whole  learning  of  the  subject, 
the  judges  of  the  Court  of  King's  Bench  were  equally 
divided,  Abbott,  C.  J.,  and  Littledale,  J.,  holding  that  tlip 
hirer  of  the  horses  was  not  liable  for  an  injury  done,  and 
Bavley  and  Holroyd,  JJ.,  being  of  the  contrary  opinion. 

in  the  case  of  Quamian  v.  Burnett  {z),  the  owners  of  0«b"«'.^'^'"^l'' 
the  carriage  had  always  been  driven  by  the  same  driver,    ^^J,''^^  ^ 
he  being  the  only  regular  coachman  in  the  employ  of  the  Jivrmtt. 
owner  of  the  horses,  who  paid  him  regular  weekly  wages. 
The  owners  of  the  caniage  paid  him  2s.   a  drive,  and 
provided  him  with  livery,  which  he  left  at  their  house  at 
the  end  of  each  drive.     Parke,  B.,  delivering  the  judg- 
ment of  the  Court,  said,  "  It  appears  to  us  that  there 
are    no    special    circumstances    which    distinguish    the 
present  case,  and  that  we  must  decide  the  difference 
between  the  judges  in  Lawjhr  v.  Pointer  («)•     There  is 
no  satisfactory  evidence  of  any  sdection  by  which  this 
man  was  made  the  defendant's  servant ;  the  question  is 
therefore  the  same  as  in  that  case.     If  the  driver  be  the 
servant  of  a  jobmaster,  we  do  not  think  he  ceases  to  be  so 
by  reason  of  the  owner  of  the  carriage  preferring  to  be 
driven  by  that  particular  servant,  where  there  is  a  choice 
amongst  more,  any  more  than  a  hack  postboy  ceases  to  be 
the  servant  of  an  innkeeper,  where  a  traveller  has  a  par- 
ticular preference  to  one  over  the  rest,  on  account  of  liis 
sobriety  and  carefulness.     If,  indeed,  the  defendants  had 
insisted   upon   the   horses   being   driven  not   by  one  ot 
the  regular  servants,  but  by  a  stranger  to  the  johmastrr, 
appointed  by   themselves,   it  would   have  made  all  the 
dift'tirc  ncG  • 

"The  fact  of  the  coachman   wearing  the   defendant's   Wearin'-' t ho 
livery  with  tlieir   consent,  and  so  being  the  means  <>f    "^^'^^  '^ 
inducing  third  persons  to  believe  that  he  was  their  servant, 
was  mentioned  in  the  course  of  argument  as  n  ground  of 
liabilitv,  but  cannot  affect  our  decision.    If  the  defendants 
liad  told  the  plaintiff  that  he  might  sell  goods  to  their 


hirer's  livery, 


Oj)  LaHf/fier  v.  Pointfr,  5  P..  ."t  C. 
547  :  •»^  \\.  K.  Sl!». 

(,•)  (^uarmaa  v.  Burnett,  G  M.i: 
W.  4it".t  ;  .").-.  R.  It.  717.  Set-  .ilso 
Joncx  V.  CovpiinitinH  of  Lirrrjwiil, 


M  Q    B.  D.  8'.t0  ;  •'>4   T,.  .1..  Q.  I!. 
Mr,;  33  W.  K.  .■>-)l. 

(<;)  LiiHiiher  v.  Pn'inlrr,  .">   15.   A: 
C.  .-.47  ;  29  11.  It.  3H». 
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livery  Benrant,  ta.d  hau  induced  him  to  contract  with  the 
coaohman,  on  th«  footing  of  his  really  being  such  servant, 
they  would  have  been  liable  on  such  contract ;  but  this 
representation  can  only  conclu''-  ''le  defendants  with 
respect  to  those  who  have  alf  eir  rendition  on  the 

faith  of  its  being  true.  In  .resent  cuse  it  is  matter 
of  evidence  only  of  the  man  being  their  servant,  which 
the  fact  at  once  answers.  We  .lave  fully  considered 
the  judgment  on  both  sides  in  Laugher  v.  Pointer  (h), 
and  think  that  the  weight  of  authority  and  legal  principle 
is  in  favour  of  the  view  taken  by  Lord  Tenterden  (r)  and 
Littledale,  J." 

A  person  jobbing  a  carriage  by  the  year  under  a  written 
agreement,  by  which  the  owner  binds  himself  "  to  keep 
the  same  in  perfect  repair  without  any  further  charges 
whatever,"  is  not  liable  for  repairs  made  necessiiry  by 
accident.  And  in  a  case  where  the  owner  had  so  bound 
himself,  Lord  Denman  said,  "  Looking  at  the  terms  of 
tlie  agreement,  it  seems  to  me  that  the  only  case  in  wliich 
tlie  defendant  could  be  subjected  to  the  expense  of  repairs 
is  the  case  of  damage  happening  through  the  wilful 
ili'J'ault  of  the  defendant.  With  regard  to  the  evidence  of 
tlie  usage  of  the  trade,  the  language  of  the  agreement 
between  the  parties  being  clear  and  unequivocal,  evidenee 
as  to  the  general  usage  of  the  trade  cannot  be  of  imy 
avail "  (</). 

The  hirer  of  a  horse  or  carriage  is  liable  for  damage 
occasioned  by  the  negligence  of  himself  or  his  servant ; 
and  where  two  persons  hire  a  carriage,  they  are  botli 
ans\yerable  for  any  damage  occasioned  by  the  negligent 
driving  of  one  of  them  ;  but  if  it  be  hired  by  one  only.^the 
otlier,  who  is  a  mere  vas8eiiger,  is  not  liable  (t*). 

It  is  undoubtedly  true  that  there  may  be  special  circum- 
stances which  may  render  the  hirer  of  job  liorses  and 
servants  responsible  for  the  neglect  of  a  servant,  thougli 
not  liable  by  virtue  of  the  general  relation  of  master  and 
servant.  Thus,  he  may  become  so  by  his  own  conduct, 
as  by  taking  the  actual  management  of  the  horses,  or 
ordering  the  servant  to  drive  in  a  particular  manner  wliich 
occasions  the  damage  complained  of  (/). 

When  a  master  and  servant  are  toyether  in  a  carriage, 

Chamherhiijiie,   4 


(*)  Laitghei-  v.  Pmiitrr,  5  R.  &  C 
.-,47  ;  29  R.  R.  319. 

(c)  Then  Abbott.  C.  J. 

(d)  Reiidina  v.  Me/ifuiiii,  1  M.  & 
Rob.  2H4. 


(f)  Biiru 
Esp.  229. 

(/)  I'er  Parke,  B..  (^iianmiii  v. 
Jittrnett,  (i  M.  &  W.  499  :  :,',  R  R 
717. 
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and  an  injury  ennues,  the  maiter,  from  Ins  mere  presence, 
TSoltLpa,»er,  if  the  act  of  the  nervant  amount  to  a 
Ltpai»(jth  And  on  thi«  principle  where  a  carnage  and 
Ee '  a?e  hired,  and  the  pontboya  are  aervanta  of  the 
owner ;  if  the  hirer  be  aitting  outaide,  and  have  a  view  o 
the"r  proceedinpa,  and  do  not  interfere  to  prevent  then- 
Sonduct.  and  an  injury  enaueH.  he  is  a  co./re-i>a««c-;- 
S  U.em,  because  us  he  did  not  endeavour  to  atop  t hen- 
iniproper  proceedings  he  has  adopted  then-  conduct  as 

'"ThrCourt  of  Connno..  Pleas  entered  fully  into  the  j^J;;;;'/""-. 
Hubiect.   and  laid  down  the  law  upon  it  ni  the  case  of      •' 
Tv&Uin  V.  PryorOi),  in  which  V"Tr  n'  defen" 
•ommitte.!  by  a  carriage  and  horses  hned  by  the  defen- 
dant hiving  against  the  i    intiff'sgig.     It  appeared  that 
i^defendant  and  seven  others  were  drivnig  n.  a  carnage 
and  four,  with  two  postilions,  to   tP^o")  'aces        1   e 
Memhmt  with   another  party  sat  iijum  the  box.      lUe 
callage  was  not  in  the  line  of  the  vehicles  wh.ch  were 
going  through  the  turnpike  at  Sutton,  and  as  it  appnmched 
the  toll-bar  the  postilions  endeavoure.l  to  get  ...to  that 
lill  in  order  that  they  might  pass  throngh  the   gate 
'Ihephnntif  and  a  friend  of  his  were  dnvn.g  u.  a  »..m 
;.ig  Ht  that  imrticlar  place  where  the  post.lions  attempted 
?o  fall  into  the  line.     The  ...an  on  the  wheel  horses  saul  to 
the  other  postilion.  "  Breuk  in,  you  are  all  r.ght  tl.eie 
and  upon   doing   this   the   trace   "/.  ^he  leaders  ot  t.e 
carriage  caught  the  wheel  of  the  phunt.rf  s  g.g ;  the  gig 
was  upset,  and  the  plaintiff  was  "'.l'»«'!  '""^,/«'£^*^ 
hune  for  life.    Imn.ediately  before  the  •^^^'"I'^'f  >''«  j^«*^»; 
.huit  called  out  to  his  postilions  to  let  the  pl.i.ntitt  s  g.g 
pass  iirst,  but  the  order  then  came  too  late.     As  soon  as 
the  accident  had  occurred  the  carriage  was  stoppe.l  and 
the  owner's  name  demanded;  whereup.m  the  delendant 
in   order   to   prevent  his  party    being  detained,  oftere.l 
money  to  the  parties,  and  eventually  gave  his  card. 

On  the  i.art  of  the  defendant  it  was  objected,  that, 
even  assuming  that  the  fanlt  lay  with  the  drivers  ot  the 
carriage,  the  delendant  was  not  responsible,  neither  the 
horses  nor  the  carriage  being  his  ;  or,  .it  "U  «v«.its,  that 
he  was  not  liable  in  trespass.  Tindal,  C.  J.,  eft  it  to  the 
jury  to  sav  whether  the  accident  was  tiie  result  ot  want  ot 


(//)  ChiniiUc, 
Ci-.'\  M.  22'.t. 
(4)  M-LitifjhViii 


V.    Uriiiii/litiiii.    1 
Prijiif,   i';ii'. 


&  M.  :t:>4  :  4 
4  M.  Ml.  t>S: 
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itkill  or  caution  on  the  part  of  the  drivers  of  thi- 
CHiTJage,  or  on  the  part  of  the  owner  of  the  gig — reserv- 
ing it  for  the  Court  of  Common  Pleaa  to  say  whether, 
upon  the  facts  prored,  the  defendant  was  liable  iii 
this  form  of  action ;  the  jury  returned  a  verdict  for  tht> 
plaintiif. 

The  Court  of  Common  Pleas  discharged  the  defen- 
dant's  rule  tiisi  for  a  nonsuit,  and  Tindal,  C.  J.,  said, 
"  Undoubtedly  the  cases  in  which  the  hirer  of  a  glaHs- 
coach  or  a  post-chaise  has  been  held  not  to  be  responsible 
for  the  act  of  the  driver,  depend  upon  grounds  whollv 
different  from  those  on  which  the  liability  of  the  defen- 
dant on  this  occasion  is  to  be  sustained. '  It  has  always 
been  held  that  the  hirer  of  the  carriage,  having  no  power 
of  selection,  no  foreknowledge  of  the  character  of  th»' 
driver,  is  not  responsible  for  any  negligence  or  want  of 
skill  or  experience  on  his  part ;  for  that  it  is  the  duty  of 
the  party  who  lets,  to  exercise  cure  and  caution  in  the 
selection  of  those  to  whom  he  entrusts  the  government 
and  direction  of  his  horses  and  his  carriage.  But  here 
the  question  is,  whether  the  evidence  did  not  show  thnt 
this  defendant  so  conducted  himself  as  to  be  liable  as  n 
co-tretpasser  with  the  postilions  whose  conduct  has  given 
rise  to  this  inquiry. 

"  The  general  rule  is,  that  all  who  are  present,  and  wlio 
from  the  circumstances  may  be  presumed  to  be  assenting  to 
the  wrongful  act,  are  trespatserH.  In  trcuftass  all  are  priiui- 
pals.  I  think  there  was  abundant  evidence  to  justily  tlie 
jury  111  coming  to  the  conclusion  they  did.  In  the  first 
place,  the  defendant  was  present,  sitting  on  the  box  of  the 
tarriiige ;  and  when  he  saw  that  the  carriage  was  out  of  the 
line,  he  must  have  known  that  the  i)ostboys  intended  to  get 
into  It  again  whenever  they  found  an  opportunity,  so  as  t.> 
be  enabled  to  pass  through  the  toll-gate. 

"  Had  the  defendant  at  the  time  expostulated,  I  hesitate 
not  tu  say  that  he  would  not  have  been  a  trespasser,  what- 
ever might  have  ensued ;  for  no  servant  can  against  his 
master's  v  ill  make  liim  a  trespasser  by  any  wrongful  act  of 
his.  Had  he  expressed  any,  the  slightest  disapprobation 
ot  tlie  course  the  jiosthoys  were  evidently  pursuing,  he 
would  have  escnped  all  liability ;  or  if  'the  defendant 
and  his  friends  had  all  been  inside  tlie  ciirriiige,  sii  tlmt 
they  could  not  be  supposed  to  be  well  aware  of  what  was 
going  on,  the  plaintiff  must  have  sought  his  remedy 
elsewhere. 
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"  But  being,  or  some  of  them  bein,r.  on  the  oufidf.  antl  J'J.'j^'J.^'m^. 
seeing  the  improper  manner  in  which  the  putitbo.yi*  were 
ende  vouring  to  get  on,  and  though  not  Hctimll.v  encoinag- 
iiitf  them  in  their  unlawful  courHe,  yet  abntainuig  from  all 
interposition  t.)  restrain  them,  this,  thougli  not  very  strong, 
certai-ily  was  tor-e  eviilunce  whence  the  jury  miglit  pi-..i>erlv 
infer  that  the  ikfendant  asHented  to  that  coui-He.    Hut  tiie 
evidence  docs  not  stop  ihere ;  f..r  tJie  defendant,  Hon.e  tune 
after  tiie  attident,  in  a  to    .ernation  with  one  of  the  wit- 
nenseH,  said  that  he  intended  t..  have  stopiied  when  the 
carriaire  had  established  itself  in  the  line,  and  allowed  the 
tfiu  t..  regain  its  place.     Now  that  remark  shows  pretty 
stronuly  that  the  defendant  was  exercising  control  ove- 
the  motions  of  the  postboys,  and  was  an  aasentnig  part, 
to  theii  act.    I  thereft)re  think  the  defendant,  the  domtniiH 
,m>  h'inpore,  Leing  present  and  seeing  what  was  going  on, 
and  not  interfering  to  prevent  the  mischief,  must  be  taken 
to  liuve  been  an  assenting  pinty  ;  and  that  this  case  tails 
witiiin  the  principle  laid  down  in  Gmjory  v.  Ptper  (i )»»•;' 
Chamller  v.  lirouqhton  (k),  in  which  latter  case  it  washehl 
that  where  master  and  servant  are  together  in  a  vehicle, 
and  an  accident  occurs,  from  which  an  iinmethate  injury 
ensues,  the  master  is  liable  in  tirtijHiiig  and  not  in  cam; 
although  the  servant  was  thiving,  and  not  only  no  evi- 
dence was   given   on   the   part   of  the  plaintiff  of  any 
Miterference  on  the  master's  puit.  but  the  evidence  on  tlio 
pu<t  oi  the  defeiubuit  distinctly   negatives  any  interior- 
ence ;  so  that  the  mere  presence  of  the  master  with  the 
servant  will  constitute  him  a  tiexpamer,  if  the  act  ot  the 
servant  amount  to  ii  tn»)>im.    Upon  the  whole,  theretore, 
in  tliis  case,  I  think  the  jury  may  have  coine  justly  to  t  le 
conclusion  that  the  defendant  was  a  ,o.t,eBpa»»ei- \yii\i  tlir 
imstboys."     And  in  this  .lecision  Coltnian,  hrskme  ami 
CresHweli,  -U.,  concurred  (/).  .        ,      ,  • 

It  is  alwavs  a  (piestion  for  the  jury  wliether  the  driver  is   J  i,c  jury 
actin-  as    Servant   for   M.e    hirer   or   onner ;    and   Lord   ^^^^^^^^^^ 
Abinyer,    in   leaving   that  point  to   the  jury,  observed,  ^,.rv.,„t  is 
"  that  no  satisfactorv  line  could  be  drawn,  at  which,  as  a 
matter    of    law,    the    general   owner   of    a    carnage,    or 
rather    the    general    employer    of    a    driver,    aased    u^ 
be    nsponsilde,    and    the    temporary    hirer    to     hecvuir 
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(i)  lliegiirii  v.  I'i/ifi:  '.»  I!,  fc  ('. 
.V.ll  ;  4  M'.  ii'll.  .".00:  3:<  It.  K.  -'li.x. 

(k)  Chitndlir  v.  JlnHiylitmi.  1  «.'. 
ic  M.  1"J. 


(/)  M-lMii,i!iliH  \.  J'i!i<'i:  <'.-ii. 
i:  M.  :r.4  ;  4  Scott.  X.  K.  ti.Vj ;  J 
M.  \  Ci.4H  ;  f,l  it.  It.  4.V.. 


300 


i-J 


Hi- 


only. 


Liability 
lilrer. 

Jitmn  V. 

ScHllaril. 


Ffj 


■f  :  !      ft 


LI .  ERr-HTARLC  KCEPERN,  AliiNTERN,  ETC. 

•o;  Mch  c»M  of  thin  elasi  rnuat  depend  upon  its  own 
fircum»tMncei"<»i).  *^ 

III  the  fore|(oin«  CHMB,  «lthoHKh  ft  cHiriige  war  Home. 
tiineM  uicluded.  the  hiring  whh  iuvHriably  timt  of  n  hoiiie 
or  hoi-Heit  and  a  <Iriver  or  po8tiIi.)nH.  but  cMeH  imiv  uriHe 
III  whi.li  the  liofHe  or  homes,  hh  mA\  h>  the  carrittue.  are 
the  proiwrty  of  the  hirer,  and  the  )iirinf{  ia  ..niv  thrtt  of 
the  driver.     In  Huch  caftea  the  liability  of  the  jobmaHt.r 
or  livery.atable  keeper  and  the  hirer  reKpiitively  dei)eiid 
upon  the  name  principle  hh  ia  involved  in  the  former  <Ihhh 
ol  caaea.     In  either  taae  the  qneation  to  be  determined  in 
the  event  of  injury  being  cauaed  to  a  tiiird  i)artv  owing  to 
t  le  neghgence  of  the  driver  ia,  under  whose  control  waa 
,      i"*^"'"  "^  *'"'  *''"«  '•«  committed  the   wrongful  ..ct  ' 
In  effect,  waa  the  driver,  at  the  time  of  the  accident,  the 
HeivHnt  of  the  jobmaater  or  of  the  liirer  ?    In  dcternnnin.' 
tliia  question  aoniewhat  diffei  ^nt  elements  nuiv  have  to  C 
taken  into  consideration,  where  the  hiring  is  that  ..»  the 
•hiver  only,  to  those  to  be  conaidered  where  the  liirinti  is 
that  of  both  horae  and  driver. 

The  case  oi  Jomg  v.  Sciilla,d{n)  is  an  iistance  of  the 
III!  ing  of  the  driver  only.    In  that  case  the  defendant  was 
the  owner  of  a  brougham,  horse,  and  harness,  which  he 
kept  at  a  livery  stable.     The  keeper  of  the  livery  stable 
was  ni  the  habit  of  supplying  the  defendant  witli  one  of 
his   own  servants   to   drive   the   biougl.Hm.     One   day, 
ul.ilst  the  brougham  was  being  driven   with   one  of  the 
•lefendant  s  horses,  the  uii>e.,    ,«inrr  to  Ins  negliji.i.ce,  as 
the  jury  found,  lost  control  of  the  horse,  which  .lashed 
through    the    window    of  the   plaintiffs    shop,    and    did 
<liiinage.     The  man  who  was  driving  the  biojiglnnn  at  the 
time  ot  the  accident  had  contiimoiisly  driven  the  .lefeii- 
<lant  for  the  preceding  six  weeks,  and  at  the  time  of  the 
accident  was  wearing  a  suit  of  liverv  which   had  been 
snpphed  to  him  by  the  defendant.     The  partic.il.ir  horse 
which  caused  the  accident  had  onlv  recentlv  been  pur- 
chased by  the  defendant,  and  previously  to  the  acci.lent 
li.Kl  been  driven  by  the  driver  in  (piestion  at  the  .itmost 
some  three  or  four  times.     It  was  held  by  Lonl  liussell 
of  Killoweii,  C.  J.,  that  upon  these  facts  there  was  evidence 
on  which  ajury  might  find  that  the  driver  at  the  time  of 
tlie  accKlent  was  actini;  as  tlio  soivaiit  of  the  difcJ.daut, 


(»/)  Jtnuli/  V.  (iileA,  1  JI.  i:  IJob. 
41)6;  42  K.  H.  SIfi. 
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«.>  M  to    reniler    the    defemlunt    re»iM)n»ible    for    hi« 

iieifligence.  ...  r      i 

In  ileliverinc  his  considered  judgment  in  tlimfHse,  Lord 

lluBieU,  refenTng  to  the  lending  authoriti««H  on  the  sub- 
ject, Mid,  "  Ko  one  of  those  cases  is,  in  all  essential 
iharacteristics,  on  all  fount  with  the  present.     In  no  one 
vf  those  cases  is  there  the  conjunction  «»f  all  tlie  facta 
wliich  exist  here,  namely,  the  owm-i-shii*  hy  the  defeiidant 
<if  the  brougham,  the  horse,  and  the  harnt-sH,  tlie  fact  that 
tlie  livery  was  snjiplied  to  the  driver  by  the  defendant, 
Rud  the  fact  tliat  the  horse  that  v  as  being  driven  was  one 
to  which  the  driver  had  not  been  previously  accnstomed." 
rroieeding  with  his  examination  of  the  authoiiticH,  after 
commenting  on  the  judgments  of  Abbott,  C  J.,  in  Laugher 
V.  pointer  («>)    and   the   above-quoted  remarks  of  Lord 
Abingerin  Bm/v  v.  Oi7f«(i»),  he  said  that  Quaniuiii  v.   Vm,n,„,Hy. 
Jiurnett  (7)  "migiit  appear  to  be  an  authority  in  lavour  ot  ,,/',';;''j^„i,,,p,,, 
the  defendant ;  but  1  would  point  «)ut  that  its  facts  (litler 
from  those  in  tlie  present  case  in  two  material  partitulars. 
In  the  present  case  the  horse  which  was  being  driven  was 
the  property  of  the  defendant;  and,  seeondly,  nt)t  only 
was  it  his  property,  but  it  was  one  which  he  had  only 
recently   purchased,   and   with   which   con8e(iuently  the 
driver  "supplied  by  the  livery-stable  keeper  had  but  an 
imperfect  acquaintance.     Both  these  niatters  are,  to  niy 
mind,  material."   After  a  further  and  exhaustive  exiimina- 
tion  of  tlie  authorities,  he  then  concluded,  "  The  i»rinciple 
tlien  to  be  ex*nuted  from  the  cases  is  that,  if  the  hirer 
simply  ap|)lics  to  the  li.ery- stable  keeper  to   drive  him 
between  certain  points  or  for  a  certain  period  of  time, 
and  the  latter  supplies  all  necessary  f.)r  that  purpose,  the 
hirer  is  in  no  sense  responsible  for  any  neglif^ence  on  the 
part  of  the  driver.     But  it  seems  to  me  to  be  altijicther 
a   dirterent   case    v.here   the    brougham,  the    horse,    the 
harness,  and  the  livery  are  the  pniperty  of  the  person 
hiriiit;  the  services  of  the  driver.     And  in  such  a  case, 
especially  if,  as  here,  the  driver  has  driven  the  hirer  for  a 
considemble  period  of  time  and  been  approved  by  him, 
and  the  horse  is  one  the  characteristics  or  peculiarities  of 
which  neither  the  livery-stiible  keeper  nor  his  driver  have 
bad  any  practical  opportunity    of  becomiiiji  acquainted 
with,  there  is,  it  seems  to  me,  evidence  upon  which  a  jury 
would  be  justified  in  coming  to  the  conclusion  that  the 
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driver  was  upon  the  occasion  in  question  acting  as  the 

It  has  been  suggested  that  the  principle  involved  in  the 
judgment  of  the  Court  in  Qmrman  v.  L-nett(r)Z\l^ 
only  to  the  special  relations  which  exist  between  joL! 
TpnT'ir!     *''^""  ^"^^^.'"^'•s  W.  but  that  principle  has 

lets  out  f  IV^'^^'.'T^^'  '°  'K'''''  ''^'  ^  «°»*™«f«r  who 
lets  out  a  horse  and  driver,  or  a  horse,  vehicle,  and  driver 

tor  the  pertormance  of  certain  specified  work  which  he' 
agrees  to  undertake  for  the  hirer  (t). 

.Jl-  *'"^?  *"*•*'"?  ""*"''^  *'»^  «°»^'a'=t  is  more  often  in 
llnVJT  k".*/"  ?!!  ^^  *  Jobnmster,  and  where  this 
IS  so,  the  liability  ol  the  contractor,  in  the  absence  of 
an;-  m  er  erence  by  the  hirer,  depends  upon  th.,  construc- 

hht..*;'^  T^^T""^"*  ^^,*''^^"  *^«  contractor  and  the 
nuei  (H).     Jn  all  cases  where  damage  results  from  the 

unf  ef  :r ""'  ''"  ?"r  *•"  r'''^^''  '«  ^^  determ^d  I 
Tc  dLT^'Tr      ■•''  r'  > '"  '^'''''''  "*  *he  time  of  the 
accident  ?     Has  may  be  either  a  question  of  fact,  or  of 
mixed  law  and  fact,  or  one  of   law  only,  as    whe^e    i 
depends   entirely    upon    the   construction   of    a   written 
agreement  (a:).     In  such  cases  the  driver  is  for  genera 
purposes  the  servant  of  the  contractor,  and  the  latter  is 
therefore,  ^„,,«a>c/.,  liable  for  the  driver's  negligence. 
But  ,1  It  appear  that  lor  the  particular  occasion  the  con- 
tractor had  parted  with  the  control  of  the  driver  to  the 
iiuer,  and  the  driver  was  being  controlled  by  the  liirei- 
he  latter  w-ould  be  liable  (^),  a^id  he  may  be  LSe  L"  • 

thl  T^iia^  '^r  '^  '\'^'}^.^"'^  ""  «-M)ress  provision  that 
t  le  duver  is  to  be  under  his  cntrol  (,),  or  the  nature  of 
the  work  to  be  done  was  such  as  to  necessitate  his 
interference  ((/). 

The    following   cases   would   appear  to  illustrate  the 


1!.  It. 


_  (»•)  ti    M.   k  W.  4!»!» ;  : 
717.     See  also  auto.  p.  2()1. 

(")  See  iii'gumeiit  in  Juur.'<  v. 
f'or/iiiriition  of  Lirer/xiu!.  14 
Q.  H.  U.,  at  p.  ,S!»2. 

(0  Ibid..  H  y.  B.  I).  8!tlJ;  .-,4 
L.  J..  Q.  J{.  :ur, :  iV.i  W.  U.  .^,.-,1. 
See  also  U'liUor//  v.  WhiUfl,/ 
[VJin]  2  K.  1!.  .57(i:  70  L.  .\  ' 
K.  B.  !t2.-)  :  8.-.  L.  T.  232— C.  A.  •' 
Jirwnr  v.  Talker.  23  T.  ],.  I!, 
2.">!t— ('.  A.,  reversing  Div.  Ct.  2'' 
T.  L.  K.  303. 
00    Ifiildork  V.  W'iiijielil,  supra. 


(•'•)  Ibid. 

(y)  Joni'x  V.  LUerpmil  Cornitni- 
tiiii,,  su|,ra  ;  ^\■„l(l,H^k  v.  Whijirhl, 
supra. 

.)  lliiiirko  V.  WhitP  I/(«,v 
'ml if  1-1/  f'„..  2  C.  P.  n.  20.").  See 
also  J(i/w,i  V.  Coi'/ioratiim  of  Lirer- 
pool,  supra  :  Waldock  v.  U'lnHeld, 
[liMtl]  2  K.  B.,  per  Vauglir-ri 
W  dliains.  L.  J.,  at  p.  (iu3. 

(a)  n.oi.inni  y.  L,ii,tt/,  \i7„irfiiii 
ami  Don- II  ('oimt ruction  S;/iiilic<ifi\ 
Limited,  ri8y3]  1  y.  1!.  62'J 


HIRING  HORSES. 


foregoing  statements  :— In  Jones  v.  Corporation  of  Luer- 
pool  (b),  one  D.  contracted  verbally  with  the  defendants 
to  supply  by  the  day  a  driver  and  horse  to  drive  and  draw 
a  watering  cart  belonging  to  the  defendants.     The  driver 
was  employed  and  paid  by  D.,  and  was  not  under  the 
defend«nts'  direction  or  control  otherwise  than  that  then- 
ip-j).".'<<  !•   directed   him   what  streets  to  water.     In  an 
a  uon   to  re..)v..    damages  for  injuries  caused  by  the 
r  c'H.euce  of    Ij  driver  whilst  in  charge  of  the  cart,  it 
w  • :  'udd  thnt  t'le  defendants  were  not  liable;  Grove,  J., 
saji.ig  ili;'  he  could  see  no  valid  distinction  in  principle 
between  this  case  and  Qiiannan  v.  Burnett  (c),  having 
regard   to   the  judgment    of    the    Court    delivered    by 
Parke,  B.(c),  in  the  latter  case,  and  adding,  that  the 
distinction  between  cases  in  which  one  person   binds  his 
servant  to  another,  "  and  cases  of  hiring  like  the  present, 
maybe  this:  wheie  a  driver  is  hired,  the  person  from 
whom  he  is  hired  is  bound  to  exercise  due  care  in  selecting 
u  man  of  proper  skill  and  conduct ;  but  it  is  otherwise 
with  the  lender  for  no  reward  of  a  servant.     The  person 
who  borrows  him  takes  him  am  onere,  and  is  liable  for 
Ills   negligence   whilst  in  the  borrower's  employment." 
And  with  this  opinion  Maiiisty,  J.,  agreed. 

In  Waldock  v.  Wiii/ield{d),  a  company  called  Measures 
Brothers,  Limited,  which  carried  on  the  business  of 
ironfoundeis,  entered  into  a  written  contract  with  the 
defendant  for  the  hire  from  him  oi  a  van,  horse,  and 
driver,  for  the  purpose  of  delivering  foods  to  their  cus- 
tomers. The  contract  provided  that  the  defendant  was  to 
supply  a  capable  man  to  drive  and  take  charge  of  the  van 
and  horse,  that  the  man  in  the  defendant's  employ,  and 
iill  charges  and  claims  whatsoever  in  reference  to  the  van, 
li.irse,  and  man  were  to  be  paid  for  by  the  defendant,  who 
wiis  to  be  iesponsil)le  for  the  same,  and  that  tlit;  company 
were  only  to  be  responsible  for  the  pnyment  for  the  van, 
horse,  and  man  at  a  certain  rate  per  annum  by  monthly 
l)ayments.  Tlie  driver  of  a  van  supplied  to  the  com))aiiy 
by"  the  defendant  under  their  contract  was  guilty  of 
negligence  when  delivering  a  girder  at  the  premises  of  a 
iustomer  of  the  company,  by  which  the  plaintiff,  a  servant 
of  the  customer,  was  injured.  There  was  no  evidence 
that   anyone   representing   the   company   exercised   any 

{!,)  Supra.     Following  <?!WiH(,7«  Co.. '2  (W.V.  2i>r,. 

V.  Hurnrtt,  6  M.  &  \V.   499;   55  {,■)  Ante,  p.  2til.        _ 

and   distinguishing  {/O  [1901]  2  K.  B.  .>.»>— t.  A. 
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control  over  tl.e  driver  in  respect  of  tlie  delivery  of  goods 
for  the  company.  It  was  held  that,  upon  the  true  cons^Uuc! 
tion  of  the  contract,  the  implication  was  that  the  control 
of  the  .Inyer.  when  delivering  goods  for  the  comZm 

IZT^  ;"   *''«,  ^^<'f "^''"t.   «»d   that  the    lat'e?  S 

therefore  liable  for  his  negligence 
Construction  A.  L   Riiiitli   IVT  1?    ;..  j  r       •        •    , 

of  agreemot.    ^ft,.  t'^      ■'   ,  •  ^^" '."  .^^''^enng  judgment  in  this  case, 

afte    expressing  his  opinion  that  the  result  of  the  action 

really  depended    upon  the  construction   of  the  'vSe 

ZTT"/'  »"?  ^^'^™»»"«  «•«  terms  of  the  agieemen 
proceeded:  '  In  my  opinion  the  meaning  of  this  ac' 
.nent  clearly  ,s  that  the  driver  of  the  van  fs  not  to  be  ttp 

but  IS  to  remain  the  servant  of  the  defendant.     I  res 
my  judgment  on   the   terms   of  this  agreement    wild 
d^eientiate  this   case   from   such   case?   a    ^'.nS  v 
JFJif.   .l/o«,    CoKt.,v,   Co.(e),  and    Donovan    v.   Lain)' 
Uharton  and  Down   Syndicate,  Limited  (y),  and   othei- 
cases  which  have  been  cited.     There  is  .u>  evidence  t  a 
any  one  representing  Measures  Brothers  intei'^'ied  i" 
any  way  with  regard  to  tl.e  unloa.ling  of  the  van  '•     I 
tins  opinion  Vaughan  Williams  and  Stirling  L.  JJ.  a-reed 
the  loimer  learned  judge  saying:  "I  ajj-ee  in    fc  con- 
struction which  the  Master  of  the  Rolf;  has  p„    up.  „ 
th.  t  contract      I  wish,  however,  to  add  a  few  'voidsT 
myself  in  relation  to  it.     In  construing  this  contract  as 
in  tb  _  case  of  other  contracts,  the  surrounding  frcsni.s 
be  taken  into   consideration  .  .  .  regard  must    be      ad 
to  such  matters  as  the  nature  of  the  work  to  be  done 
under  the  contract.     In  this  particular  case  the  contiS 
was  one  for  the  supply  of  a  horse,  van,  and  man  by  the 
defendant  to  Measures  Brothers,  and  I  see  nothhL  i,i 
le  surrounding  facts  to  lead  us  to  put  on  the  words  of 
the  contmct  any  other  than  their  natural  construction.'' 
tincSff         ''«/"^t  that  the  hirer,  though  on  a  dis- 
S  Llf  7     r"''^^f'  "'  ^^'^^  ^«  ^^^  contractor,  were 
M  w/am!%riJ       "fS'^gence  of  the  driver,  the  c^se  of 
f„r    ,'"  ^-  ^*-  ^"'■y/'bone  Borough  Council  and  Latter  (a), 
^^as  of  a  very  similar  nature    to  those  just  dealt  with 
In  that  case  the  plaintiff,  while  lawfully  driving  his  cab 
having  come  into  collision  with  a  ke/ which  had  been 
unpropeily  left  standing  in  a  water  cock  in  a  roadway  of 
which  a  metropolitan  borough  council  had  the  control 


Hirer  and 
contractor 
both  held 
liable. 


{e)  1  C.  P.  D.  20.'-.. 
(/)  [1893]  1  Q.  B.  629. 


(ff)  1  L.  G.  R.  412. 
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and  maintenance,  brought  an  action  for  damnpes  tor 
nefzliKciice  against  the  council,  and  against  a  person  who 
had  entered  into  a  written  contract  to  supply  horses  and 
drivers  to  work  the  water  vans  employed  by  them  in 
watering  the  streets.  The  jury,  in  giving  their  verdict 
for  the  plaintiff,  foinid  that  there  had  been  negligence  on 
the  part  of  the  driver  of  the  water  van,  but  who,  at  the 
time  of  the  accident,  was  acting  under  the  control  of  tlie 
council  in  his  work.  Upon  this  verdict  Channell.  •!., 
gave  judgment  against  the  council  upon  the  authority  of 
Penn'n  v.  Wimbledon  Urban  Council  (h) ;  and  gave 
judgment  against  the  contractor  as  master  of  the  driver, 
because,  upon  the  construction  he  placed  on  the  contract, 
the   contractor  had  not  parted  with  the  control  of  his 

servant  (»)•  ,  „     ,  ,,,.,. 

In  Perking  v.  Stead  (k),  the  defendant  purchased  and   Hirer  only 

paid  for  «  motor  car  in  London,  and  the  vendor  agreed  to    "*   *"• 

provide  a  driver  to  drive  the  car  to  a  certain  place  outside 

London,  and  deliver  it  there,  ns  the   defendant's  driver 

did  not  know  the  locality,  and  had  no  experience  of  the 

class  of  car  purchased.     "SVhen  the  car  was  being  driven 

by  the  driver  supplied  by  the  vendor  from  London  to  the 

place  named  for  delivery,  it  collided  with  and  danutged  n 

motor  bicycle  owing  to  the  negligence  of  the  driver.     At 

the  time  of  the  accident  the  defendant,  his  driver,  and  his 

son  were  in  the  car.     The  owner  of  the  bicycle  thereupon 

i.rought  an  action  in  the  County  Court  in  respect  of  the 

•urge  so  sustained  ;  and  the  County  Court  Judge  held 

the  driver  of  the  car,  though  he  was  the  general 

ocivant  of  the  vendor,  was  at  the  time  under  the  control 

of  the  defendant,  who  had  the  property  in,  and  possession 

of  the  car,  and  that  therefore  the  defendant  was  liable  to 

the  plaintiff  for  the  negligence  of  the  driver.     And  the 

Divisional  Court,  following  Jones  v.  Scullard  (/),  held  that 

this  decision  was  right. 


{!,)  [1899]  2  Q.  B.  72;  68  L.  J.. 
Q.  B.  704.  In  this  case  the  council 
-nploycd  a  contractor  to  make  li]) 
..ighway  which  was  useil  by  the 
public,  in  carrying  out  the  work, 
he  negligently  left  on  the  road  a 
hi\.p  of  soil  unlighted  and  unpro- 
tected. A  person  walking  along 
the  road  fell  over  the  heap  and  was 
iujiiieil.  Ill  hD  action  against,  the 
council  and  contractor  fordamages 
for  injuring  sustained,  it  was  held 


that  as,  from  the  nature  of  tlie 
work,  danger  was  likely  to  arise  to 
the  public  using  the  road,  unless 
jirecautions  were  taken,  the  negli- 
gence of  the  contractor  was  not 
casual  or  collateral  to  his  employ- 
ment, and  that  the  council  were 
liable. 

It)  Following  Jonex  v.  Corpom- 
f„»i  rfLiverpm'l,  14  Q.  B.  D.  h-ki. 

(/<)'23T.  L.  R.  483. 

(?)  [1898]  2  Q.  B.  565. 
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Hire  for  use 
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Theft  from 
(-■iirriage  by 
stranger. 
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In  the  absence  of  any  special  contract  letween  the 
parties  a  jobmaster  who  lets  out  a  carriage,  horse,  and 
(liiver  for  the  purpose  of  cnrrying  the  liirer's  servant  to 
such  places  as  he  may  direct,  is  only  bound  to  use  ordinary 
care  in  the  performance  of  the  aities  which  he  tmdertakes 
to  perform.  If  damage  results  to  the  hirer  owing  to 
the  negligence  of  the  jobmaster  or  that  of  his  bervaiit, 
while  actnig  within  the  scope  of  his  employment,  the 
joh;,iaster  is  liable.  As  his  duty  is  oidy  to  take  reason- 
able care,  he  does  not  warrant  the  honesty  of  the  driver, 
and  is,  therefore,  not  responsible  for  the  felonious  act  of 
the  driver,  committed  outside  the  scope  of  his  employ, 
nient,  unless  it  can  be  shown  that  such  act  was  attributable 
to  his  own  negligence. 

In  Abraham  v.  Bulloclc  (m),  the  facts  were  as  follows  :— 
A  manufacturingjeweller  hired  from  a  jobmaster  a  carriage 
witli  a  horse  and  driver  at  an  agreed  weekly  sum,  for  the 
express  purpose  of  sending  his  traveller  with  a  stock  of 
jewels  to  his  customers.     One  .lay,  while  making  Jiis 
rounds,  the  traveller  went  inside  an  hotel  and  left  the 
cairiage,  w-ith  a  stock  of  jewels  inside  it,  in  charge  of  the 
driver.     The  driver  went  into  a  coffee-house,  leaving  the 
carriage  unattended  in  tlie  street.     A  thief  drove  the 
carriage  away  and  stole  the  jewels.     The  jeweller  brought 
an  action  against  the  jobmaster  to  recover  the  value  of 
the  stolen  jewels.     It  was  lield,  reversing  the  judgment 
of  Ridley,  J.,  that  it  was  the  duty  of  the   defendant  to 
provide  a  driver  who  should  take  ordinary  care  of  the 
carriage  during  the  absence  of  the  traveller*  and  that  the 
theft  of  the  jewels  was  the  natural  and  ordinary  result  of 
a  breach  of  such  duty,  so  as  to  make  the  defendant  liable 
for  the  loss  suffered  by  tl«e  plaintiff.     Referring  to  this 
case  in  tlie  course  of  his  judgment  in  Cheshire  v.  Bailetf  (w), 
Collins,  M.  R.,  said:  "  The  negligence  of  the  servant  in 
tliat  case  was  clearly  connuitted  within  the  scope  of  his 
employment,  and  was,  therefore,  negligence  for  wliicli  tlie 
master  was  responsible  just  as  much  as  if  he  had  elected 
to  watch  himself  instead  of  doing  it  by  his  servant,  and 
liad   tlien   neglected    it     in    the     sai..e    manner.  ...  I 
certainly  did  not  intend  to  hold  in  that  case  that  the  de- 
fendant warranted  that  due  care  would  be  taken,  though 
I  (lid  hold  that  he  was  lusponsible  if  his  servant,  acting 
ill  the  scope  of  his  employment,  did  not  take  it." 

(/»)  8(i  I..  T.  796  ;  50  \V.  K.  620  («)  [190J]  1  K.  B.,  at  pp.  242. 

-C.A.  243.  ' 
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In  Cheshire  v.  Bailey (o),  the  i)laiiitiff,  a  wholesale  "^^.^^^^^ 
silversmitli,  hired  from  tlie  defendant,  a  jobmaster,  a 
brougham,  liorse,  and  coachman  for  the  pm-pose  of  driv- 
ing his  traveller  about  London  with  samples  of  the 
plaintift's  wares,  to  be  shown  to  customers.  It  was  known 
to  the  defendant  that,  in  the  course  of  business,  occasions 
would  arise  when  the  traveller  would  have  to  leave  the 
brougham  with  samples  in  it  in  charge  of  the  coachman. 
On  one  of  sach  occasions  the  coacl-nan,  in  pursuance  of 
an  arrangement  made  with  confederates,  drove  the 
brougham  to  a  place  where  a  great  portion  of  the  samples 
in  it  was  stolen  by  them.  In  an  action  to  iecover  the 
value  of  the  goods  so  stolen,  it  was  held,  distinguishing 
Abraham  v.  Bullock  {})),  that  the  defendanl  was  not 
liable  in  i-espect  of  the  criminal  act  of  his  servant,  the 
same  not  having  been  done  wiihin  the  scope  of  his 
employment. 

The  usual  terms  on  which  a  cab  proprietor  lets  a  cab  Liability  of 
to  a  driver  are,  that  the   owner  feeds  the   horse,  and  |^,r|^.t'o°io 
exercises  no  control  over  the  driver  after  he  leaves  the  yard,  jriver. 
for  which  the  driver  pays  a  fixed  sum  a  day.    Under  such 
circumstances  the  relation  between  the  parties  inter  se  is 
that  of  bailor  and  bailee,  and  the  proprietor  is  liable  to 
the  driver  if  he  do  not  take  ;  easonable  precautions  to 
provide  a  horse  reasonably  fit  for  the  purpose,  i-   i\  injury 
is  thereby  caused  to  the  driver. 

This  was  the  conclusion  arrived  at  by  Byles  and 
Grove,  JJ.,  Wiiles,  J.,  dissenting,  upon  motion  to  enter 
judgment  after  verdict  for  the  plaintiff  in  an  action  by 
the  driver  against  tlie  proprietor  of  a  cab  for  injury 
sustained  by  reason  of  the  former  having  been  supi)lied 
with  a  vicious  and  unmanageable  horse  iq).  This  judgment 
was  appealed  from,  but  the  judges  in  the  Exchequer 
Chamber,  being  divided  in  opinion,  delivered  no  judgment 
on  the  point  of  law,  though  they  ordered  a  nev  trial  in 
order  that  the  question  whether  the  plaintiff  had  taken 
on  himself  the  risk  with  respect  to  tlie  horse's  fitness 
might  be  subn.itted  to  a  jury  (r).  On  the  new  trial 
coming  on  for  hearing,  the  jury  found  that  there  had  been 
l)ersonal  negligence  on  the  part  of  the  defendant  in  tlr 
selection  of   the  horse  ;    and  on  this  a  third  trial  was 


II 


^'nti^ 


4M 


(,<)  ri9o:.]l  K.  B,  237;  74  L.  J., 
K.  li.  17«  :  1*2  L.  T.  142  :  r,3  W.R. 
;i22— C.  A. 

(ji)  Supra. 

O. 


(q)   F.:wli-r  V.  Lork.  L.  K..  7  C.  P. 

272  ;  41  L.  J.,  C.  1'.  Sli) ;  2<i  L.  T.  47«. 

(/■)  h.  IX.  9   V.  v.  7r.l,  n. ;   43 

h.  J.,  c.  r.  3yi,  u. ;  :i"  l.  t.  sw. 
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refused  («).  So  that  the  judgment  of  Byles  and  Grove,  JJ., 
still  holds  good,  and  the  law  is  as  above  stated  (0. 

A  hirer  may  of  course,  by  agreement,  make  himself 
answerable  for  accidents.  Thus  in  the  following  case  it 
appeared  that  a  man  who  let  out  horses  to  hire  told  n 
person  who  applied  to  him  for  one,  that  he  had  no  horse 
at  home  but  a  black  one  which  shied,  and  that  if  he  took  it 
on  hire  he  must  be  answerable  for  all  accidents.  The  hors>e 
was  engaged  for  six  weeks  at  a  certain  price,  and  it 
appeared  that  whilst  it  was  in  the  hirer's  possession  it 
came  down  upon  the  road  in  consequence  of  shying, 
and  suHered  a  material  injury  in  having  its  fetlock 
severely  cut  by  a  glass  bottle.  The  ouner  of  the  horse 
brought  an  action  against  the  hirer  on  his  agreement, 
and  the  latter  was  held  answerable  for  the  damage 
done  («). 

By  an  Agreement  the  plaintiffs  agreed  to  let  and  one  E. 
to  hire  two  carriage  horses  by  the  year  from  a  certain 
date  at  105/.  per  annum,  payment  to  be  made  quarterly. 
It  was  also  provided,  "After  the  expiration  of  the  first 
year  the  hiring  can  be  terminated  by  either  party  giving 
one  quarter's  written  notice  from  a  quarter  day."  It  was 
held  that  the  hiring  was  for  one  year  certain,  with  a  right 
to  keep  the  horses  after  the  end  of  the  year,  and  then  to 
terminate  the  contract  Ly  a  quarter's  notice  (r). 


I.t-nding  for 
use. 

Duties  of 
borrower  and 
lender. 


Borrowing  Horses. 

Lending  for  use  is  a  bailment  of  a  thing  for  a  certain 
time  when  used  by  the  borrower  without  paying  for  it  {x). 

The  duties  of  tlie  borrower  and  lender  are  thus  well  laid 
down  by  Coleridge,  J.,  in  Blackinorc  v.  Biistol  and  Exeter 
Railway  Company  (y) : — "  The  duties  of  the  lender  and 
bonvwer  are  in  some  degree  correlative.  The  lender 
must  be  taken  to  lend  for  the  purpose  of  a  beneficial  use 
by  the  horroiver ;  the  borrower  therefore  is  not  responsible 


(»)  L.  R.  10  ('.  P.  90 ;  43  L.  J., 
('.  P.  394,  n. ;  31  L.  T.  ,S44  ;  23 
W.  H.41.-K 

(t)  See  also  G'lhhm  v.  Standoii, 
16  L.  T.  497,  per  B.vles,  J.,  at  N.  P. : 
Venahlet  v.  Smith,  2  Q.  B.  D.,  at 
p.  283,  per  Cockbuni,  C.  J. ;  Gatet 
V.  mU,  [1902]  2  K.  K,  at  p.  41, 
per  Vaughan  Williams,  L.  J. 

(w)  Jeffery  v.  Waltim,  1  Stark. 
N.  P.  C.  267. 


(*■)  Tilling,  Ltd.  v.  Jiimr*,  94 
L.  T.  823  ;  22  T.  L.  K.  599  D. 

(j-)  Jones  on  Bailments,  118. 

(y)  Jilahemore  v.  Jlrintol  iS'  AVr- 
ter  Hail.  Co.,  8  E.  4:  B.  1035  ;  sub 
nom.  Blai-kmore  v.  Briiftol  4"  Exeter 
Hail.  Co.,  27  L.  J.,  Q.  B.  167.  See 
also  31'Oirtky  v.  Young,  6  H.i  N. 
329  ;  30  L.  J.,  Ex.  227  ;  3  L.  T. 
785. 
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for  reasonable  wear  and  tear ;  but  he  is  for  negligence, 
for  njisuse,  for  gross  want  of  skill  in  the  use,  above  all, 
for  anything  which  may  be  defined  as  legal  fraud.  So, 
on  the  other  hand,  as  the  lender  lends  for  beneficial  use, 
he  must  be  responsible  for  defects  in  the  chattel,  with 
reference  to  the  use  for  which  he  knows  the  loan  is 
accepted,  of  which  he  is  aware,  and  owing  to  which 
directly  the  borrotver  is  injured. 

"  Would  it  not  be  monstrous  to  hold,  that  if  the  owner  LemUr  of  u 
cf  a  horse,  knowing  it  to  be  vicious  and  unmanageable,  ^or^. 
should  lend  it  to  one  ignorant  of  its  bad  qualities,  and 
conceal  them  from  him,  and  the  rider,  using  ordinary 
care  and  skill,  is  thrown  from  it  and  injured,  he  should 
not  be  responsible  ? 

"  By  the  necessarily  implied  purpose  of  the  loan  a  duty  Must  not 
is  contracted  towards  the  horroner  not  to  conceal  from  '^'^^^f^ 
him  those  defects,  known  to  the  lender,  which  may  make 
the  loan  perilous  or  unprofitable  to  him." 

This  case  was  approved  by  the  Court  of  Appeal  in 
Coughlin  v.  Gilliaon  (z),  where  it  was  held  that  the  duty 
of  the  gratuitous  lender  of  a  chattel,  for  the  use  of  the 
borrower,  is  to  communicate  defects  in  the  article  lent 
with  reference  to  the  use  to  which  it  is  to  be  put,  of  whicli 
he  is  aware,  and  if,  wilfully  or  by  gross  negligence  he 
does  not  discharge  this  duty,  he  is  liable  for  tlie  injury 
resulting  to  the  borrower  from  such  defects.  This,  it  will 
be  observed,  is  a  slight  emendation  of  the  previous  ruling, 
adverting  as  it  does  both  to  wilfulness  and  gross  negli- 
gence in  communicating  the  defects  in  the  article  lent. 

In  contracts  from  which  a  benefit  accrues  only  to  him  What  ^ne  is 
who  has  the  goods  in  iiis  custody,  as  in  that  of  lending  ••^'q"'f«'- 
for  use,  an  extraordinary  degree  of  care  is  demanded, 
and   the    borroiver  is   therefore    responsible    for  slight 
negligence  (o). 

(.-)  [18<Jit]  1  Q.  B.  145  ;  68  L.  J..       11!$— C.  A. 
y.  B.  147  ;  7'J  L.  T.  ti27  ;  47  W.  R.  («)  Jones  on  Bailments,  (i5. 


•m 


Canadian  Caae. — A  lad  borrowed  a  horse  from  a  person  from  Boirciwud 
whom  his  father  had  forbidden  him  to  borrow  horses.  On  the  son  horse. 
reaching  home  with  the  horse,  his  father  told  him  to  tie  it  up,  with 
the  intention  that  his  son  should  return  it  later.  On  his  father 
attempting  to  untie  the  horse  for  the  purpose  of  his  son  returning 
it,  it  broke  away  and  was  lost,  and  the  father  made  no  effort  to 
find  it :  Held,  that  the  father  was  not  liable  in  <Mh>ue  or  trover,  or 
in  au  action  for  negligence.  Kirkland  v.  Rtndermcht,  4  Ten. 
L.  E.  195  (1899).  And  see  Welh  v.  Crtw,  5  U.  C.  Q.  B.  (O.  S.)  209 ; 
CampMI  V.  Botdtm,  2  U.  C.  Q.  B.  202. 
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But  if  the  lender  was  not  deceived,  but  perfectly  knew 
the  quality  as  well  as  age  of  the  borrower,  he  must  be 
supposed  to  have  demanded  no  higher  care  than  that  of 
which  such  a  person  was  capable ;  as  if  a  person  lend  a  fine 
horse  to  a  raw  vout'i,  he  cannot  exact  the  same  dej?ree  of 
nianngenient  and  circumspection  as  he  wo  !d  expect  iroiii 
a  riding-niHster  or  an  officer  of  dragoons  (.<). 

Where  a  person  rides  a  horse  gratuitoudy  at  the  oirner't 
request,  for  the  purpose  of  allowing  him  for  sale,  he  is 
hound  in  so  doing  to  use  such  skill  as  he  actuallif  possesses, 
or  such  as  may  he  implied  fi  om  his  profession  or  situation, 
and  he  is  equally  liable  with  a  borrower  for  injury  done 
to  the  horse  while  ridden  by  him.  In  a  case  tried  before 
Ilolfe,  B.,  it  appeared  that  the  plaintiff  had  entrusted  a 
horse  to  the  defendant,  requesting  him  to  ride  it  to 
I'eckliam,  for  the  purpose  of  showing  it  for  sale  to  one 
^I.  The  defendant  accordingly  rode  the  horse  to  ^*eck- 
ham,  and,  for  the  purpose  of  showing  it,  took  it  to  i 

where  M.  was  engaged  with  others  playing  at  cncMt ; 
and  there,  in  consequence  of  the  slippery  nature  of  the 
ground,  the  horse  slipped  and  fell  several  times,  and  in 
falling  broke  one  of  his  knees.  It  was  proved  tiiat  the 
defendant  was  a  person  conversant  with  and  skilled  in 
horses. 

The  learned  judge  in  sunnning  up  left  it  to  the  jury  to 
say  whether  the  nature  of  tiie  ground  was  such  as  to 
render  it  a  matter  of  culpable  negligence  in  the  defendant 
to  ride  the  horse  there ;  and  told  them,  that  under  the 
oircuni stances  the  defendant  being  shown  to  be  a  person 
skilled  in  the  management  of  horses,  was  bound  to  take 
as  mucli  care  of  the  horse  as  if  lie  had  borrowed  it;  and 
that  if  they  thought  the  defendant  had  been  negligent  in 
going  upon  the  ground  where  the  injury  was  done,  or  had 
ridden  tiie  horse  carelessly  there,  they  ought  to  find  for 
the  plaintiff,  which  they  did. 

The  Court  of  Exchequer  refused  a  rule  for  a  new  trial 
applied  for  on  tlie  ground  of  misdirection.  Lord  Abinger, 
€.  B.,  saying,  "We  must  take  the  summing-up  altogether; 
and  all  it  amounts  to  is,  that  the  defendant  was  bound  to 
use  such  skill  and  managemeu*^^  as  he  really  possessed. 
Whether  he  did  so  or  not,  was,  as  it  appears  to  me,  the 
jtroper  (j'lestion  for  the  jury." 

And  Parke,  B.,  said,  "The  defendant  was  shown  to  be 

(A)  Jones  on  Bailment  i^.  tw.  Uumoulin's  Tract— De  eo  quod  interest,  185 . 
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a  person  cor.Tersant  with  hurses,  and  was  therefore 
bound  to  use  such  care  and  skill  as  a  person  conversant 
with  horses  might  reasonably  be  expected  to  use ;  if  he 
did  not,  he  was  guilty  of  negligence." 

And  Ilolfe,  B.,  said,  "  The  distinction  I  intended  to 
make  between  this  case  and  that  of  a  boiTower  is,  that  n 
(iratititous  bailee  is  only  hound  to  exercise  such  Hkill  as  he 
possesses,  whereas  a  hirer  or  Iwrrower  may  reasonably  be 
taken  to  represent  to  the  party  who  lets  or  from  whom  he 
borrows,  that  he  is  a  person  of  competent  skill.  If  ii 
person  more  skilled  knows  that  to  be  dangerous  which 
an^ttlitr,  uot  so  skilled  as  he,  does  not,  surely  that  mikes 
H  difl'erence  in  the  liability.  I  said  I  could  see  nu 
difference  between  negligence  and  gross  negligence — that  it 
was  the  same  thing  with  the  addition  of  a  vituperative 
epithet  "  (c). 

Whether  there  is  a  distinction,  and  what  that  distinc- 
tion is,  if  there  be  one,  between  negligence  mid  gross 
negligence,  is  a  matter  of  little  importance ;  but  one 
thing  is  settled,  that  the  negligence  of  a  gratuitous  bailee, 
to  be  actionable,  differs  from  the  negligence  which  would 
be  actionable  in  a  bailee  who  is  not  gratuitous,  and  the 
distinction  appears  to  be  that  a  gratuitous  bailee  is  not 
liable  for  simple  negligence,  for  which  a  borrower  would 
be  liable,  but  only  for  such  negligence  as  he  is  guilty  of 
in  spite  of  the  better  skill  or  knowledge,  which  he  either 
actually  had,  or  undertook  to  have  (d). 

And  the  principle  upon  which  lie  is  liable  is  thus  well 
laid  down  in  Coggs  v.  Bernard (c) :  "If  a  man  will  enter 
upon  a  tiling,  and  take  the  trust  upon  himself,  and  mis- 
carrit's  in  the  jierformance  of  the  trust,  an  action  will  lie 
agniii-t  him  for  that ;  though  no  one  could  have  compelled 
him  to  do  the  thing." 

In  cases  of  mere  gratuitous  loan,  the  use  is  to  be 
deemed  strictly  a  personal  favoiu'  and  confined  to  the 
horruHcr,  unless  a  more  extensive  use  can  be  implied 
from  other  circumstances  ;  such,  for  instance,  as  lending 
the  horse  on  trial.  In  general  it  may  be  said,  in  the 
absence  of  all  controlling  circumstances,   that   the  use 


(<■)  Wilmm  V.  Jhvtt.  11  M.  &  W. 
1 1 H :  r,:{  K.  K.  :,-2S.  See  also  iier 
WiUus,  J.,  in  O'riH  t.  O'liivnil 
Iriiii   iScrrw    Collieru    Co.,    L.    11., 

1  c.  P.  t;ii'. 

(rf)  I'er  Pollock.  C.  U..  Jind  v. 
Siwth  Deeon  Rail.  Co.,  .".  H.  A:  N. 


A  ifrntultoui 
biiilec. 


Xegliscm-c  ol 
u  bailee. 


liule  as  to 
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8S1  ;  Aiixfiii  V.  MaiirhiKtrr  Kail. 
Co..  10  C.  li.  4.->4  :  »i  n.  1!.  ii4.".  : 
(/llnni  V.  McMnltcn,  L.  K.,  -•  P.  ('. 
•All. 

(_e)  Coi/i/ii  V.  lirr/Kiril,  1  Smitir^ 
L.  v..  ll'tii  K(l.  17H  et  seq.  ;  (ribliii 
V.  Mc.Viilh-ii.  L.  It.,  2  P.  V.  317. 
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intended  by  the  partiei  ii  the  natural  and  ordinary  use 
for  which  the  thing  is  adapted  (/). 

A  borrowed  hcrse  cannot  be  used  by  a  $':n'ant.  ThuH, 
where  an  action  of  treipas*  was  brought  for  immoderately 
riding  the  plaintiff's  horse,  it  appeared  that  the  defendant 
had  borrowed  the  aniuiHl,  and  that  he  nnd  his  servant  had 
ridden  it  by  turns.  It  was  held  that  the  licdice  was 
annexed  to  the  person  of  the  defendant,  and  could  not  be 
communicated  to  another  ((f). 

If  a  horse  or  cart,  or  such  othtr  thing  as  may  be  used 
and  delivered  again,  be  used  according  to  the  purpose  fur 
which  they  are  lent  and  they  perish,  he  who  wviis  them 
must  bear  the  loss,  if  they  perisli  not  through  default  of 
him  who  bonvwed  them,  or  he  made  a  promise  at  the 
time  of  delivering  to  redeliver  them  safe  again  (/<). 

But  if  they  be  used  in  any  other  manner  than  according 
to  the  lending,  in  whatever  manner  they  may  peri.sh,  if  it 
be  not  by  default  of  tlie  owner,  the  Imrroiver  is  chargeable 
both  in  law  and  conscience  (t).  Thus,  if  the  borrower, 
instead  of  coming  to  London,  for  which  purpose  the  liorse 
was  lent,  go  towards  Bath,  or  having  borrowed  him  for  a 
week,  keep  him  for  a  moiitli,  he  becomes  i-esponsible  for 
any  accident  that  may  befall  the  horse  in  liis  journey  to 
Bath,  or  after  the  expiration  of  the  week(/t). 

In  regard  to  time,  if  no  particular  time  in  fixed  a  reason- 
able time  must  be  intended,  keeping  in  view  the  t)bjects  of 
tlie  bailnient.  If  a  horse  is  lent  lor  a  journey,  it  is  pre- 
sumed to  be  a  loan  for  the  ordinary  time  consumed  in 
such  a  journey,  making  proper  allowance  for  the  ordinary 
delays  and  the  ordinary  objects  of  such  a  journey  (/). 

But  where  the  borrower  of  a  horse  promised  to  re-deliver 
it  on  request,  and  the  horse  died  without  his  default  before 
request,  he  was  held  not  liable  (»i). 

A  party  who  borrows  a  horse  is  bound  to  feed  it  during 
the  time  of  the  loan  (n)  ;  and  if  it  is  returned  out  of 
condition,  the  borrower  would  probably  be  called  upon 
to  pi'ove  that  he  fed  it  properly,  and   that   the   falling 


(/)  Story  on  Bailments,  9th  Ed., 
s.  JHl  et  sofj.  ;  and  Lord  Ciimoyii  v. 
Seiirr, !»  C.  &  P.  3K0  ;  62  R.  U.'7.-.<!. 

(g)  Jirhiylow  v.  Murritr,  1  Mod. 
1!.  210;  -ASidk.  271. 

(/*)  Xoy's  Maxims,  Dl. 

(0  Ibid. 

(,A)  Jones  on  Bailments.  6>s ; 
C'i>i/i/x  V,  Bi'niaril,  Ld.  Itayni.  iU.j  ; 


2  Ld.  Raym.  !)0i> :  3  Bract,  c.  2. 
g.  1  ;  1  Smith's!..  C.  11th  Kd.,  17X 

(0  Story  on  Bailments,  yih  Ed., 
s.  2.")."i. 

(/«}  WilliiiiiiK  V.  X^'y</,  Jouesoii 
Bailments,  1 7U  ;  nom.  Wiltiamt  v. 
Jlill,  Palra.  .■.4«. 

(«)  Handfiird  v.  Palmer,  2  B.  iV 
Bin'-'.  35U. 
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off  in  condition  did  not  arise  from  any  neglect  on  hin 

^  Where  the  horse  is  rxhautted  and  refuua  hit  feed,  he 
iiiiiBt  not  be  ridden  or  driven  any  further  (/)). 

If  a  man  through  his  own  imprudence  lias  his  borroiird 
h«)i-8e  killed,  by  robbers  for  instance,  oi  by  a  ruinous 
house  or  stable,  in  manifest  danger  of  falling,  coming  on 
to  his  head,  the  o«»<Tis  entitled  to  the  price  of  the  ''orse, 
but  not  if  the  house  or  stable  were  in  good  condition,  and 
fell  by  the  violence  of  a  sudden  hunicane  (q). 

Where  a  hoironed  horse  dies  from  diseaste,  the  borroner 
iH  not  answerable.  Thus,  in  WiUiaiH$\.  Hide  et  Uxor,  (i), 
the  plaintiff  declared  that  in  consideration  that  he  had 
lent  to  the  defendant's  wife,  ditiit  sola,  a  horse  to  be 
retui-ned  upon  request,  she  promised  to  return  it  upon 
request,  but  had  not  done  so.  The  defendants  pleaded 
that,  before  the  request,  the  horse  ycv  divertoa  m-  >»  tn 
covyore  aito  creacentis  moritui;  and  so  they  co  ua  not 
re-deliver  it.  Upon  demurrer  the  defendants  had  judg- 
ment ;  for,  where  the  agreement  is  possible  when  made, 
but  afterwards  becomes  impossible  by  the  act  of  God, 
the  party  is  for  ever  discharged. 

A  person  borrowing  a  horse  or  carriage  is  answerable 
for  any  damage  occasioned   by  negligent   management, 
whether  done  by  himself  or  another  person  in  driving  («). 
Where  the  owner  of  a  horse  sent  it  to  an  auctioneer, 
with  liberty   to    use   it   until    sold,   and   whilst   it   was 
being   driven    by   the    bailee's    servant   along   a    higli- 
wiiy,  it  was  friglitened  by  a  steam  tramcar,  wbicli  was 
travelling  at  an  improper  speed,  and  in  consequence  fell, 
plunged,  and  injured  itself,  tlie  accident  being  wholly  due 
to  the  negligence  of  tlie  tramway  company ;  it  was  held 
that   the   auctioneer   could   not   maintain   an   action  to 
recover  the  diminution  in  the  value  of  the  horse,  as  he 
WHS  under  no  liability  to  the  owner  for  the  injury  it  had 
sustained  {t).  •       u     »    i 

But  this  case  was  treated  as  open  to  question  by  A.  I-. 
Smith,  M.  11.,  in  Meux  v.  Great  Eastern  Rail.  Co.  ("). 
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(())  Hi-inj  V.  Miiyni',  1  (iow,  1  ; 
21  R.  H.  78(). 

(/;)  Ibid.  And  see  Hiring  Horses, 
:mte,  [I.  2."i7. 

in)  Jones  (in  Bnilments,  CiS. 

((•)  M'itliiiiH»  V.  Jiitle  it  I'j-ov., 
J'alni.  54.'<  ;  cited  in  I'mcrll  v. 
.^aUthnrij,   2    V.   &    J.    :<'.•■»  :     :tl 


K.  U.  '''"IT. 

{»)  M'hditleii  V.  Piitiirlt.  2  M.  A: 
W.  t!.")ll;  4t;  it.  U.  TMl.  And  ^-ee 
Hirinpr  H-rw*.  iUite,  j).  -.'(L*. 

(/)  <l,iii<hi<'  V.  Sxiith  Sfafiinl- 
..hire  rruiiiioii/  I'n..  [1S'.I2J  1  "J.  H. 
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•nd  WM  orerruled  in  the  caMe  of  The  innlifield(x),  where- 
it  was  held  by  the  Court  of  App***!  thitt  "  the  law  is  that 
ill  ail  attioii  against  a  stranger  for  loss  of  goo'ln  caused 
by  his  negligence,  the  bailee  in  poHHcssion  can  rocovtr 
the  value  of  the  goods,  although  he  would  have  haii  n 
good  answer  to  an  action  by  the  bailor  for  (huiiages  for 
the  loss  of  the  thing  bailed."     From  this  it  follows  that 
the  bailee  of  a  horse  which  is  injured  while  in  his  pohhph- 
sion  owing  to  tin-  negligence  of  a  third  person,  is  entitled 
to  recover  from  iae  wrongdoer  tin'  amount  of  the  depri- 
ciation  of  the  horse,  notwithstanding  that  the  injury  is 
inflicted  under  circumstances  which  impose  no  liabilitv 
upon  the  bailee  towanls  tlio  bailor. 
^   In  <leliverinp  his  considered  judgment  in  the  case  ot 
The    IVinkheld  (i),   a  judgment  in   which  Stirling  and 
Mathew,  L.  J.I.,  concurred,  Collins,  M.  K.,  said:    "It 
seems  to  me  that  the  pt)8ition  that  possession  is  good 
against  a  wrongdoer,  and  that  the  latter  cannot  set  up 
the./"«  tertii  unless  he  claims  under  it,  is  well  established 
in  our  law,  and  really  concludes  this  case  against  th« 
respondents.     As  I  shall  show  presently,  a  long  series  ot 
authorities  establishes  this  in  actions  of  trover  and  tres- 
pass at  the  suit  of  a  possessor.     And  the  principle  beinj,' 
the  same,  it  follows  that  he  can  equally  recover  tlie  whole 
value  of  the  goods  in  an  action  on  the  case  for  their  loss 
through  the  tortious  conduct  of  the  defendant.     I  think 
it  involves  this  also,  that  the  wrongdoer  who  is  defend- 
ing under  the  title  of  the  btiilor  is  quite  unconcerned  witii 
what  the  rights  are  betveen  the  bailor  and  bailee,  and 
must  treat  the  possessor  as  the  owner  of  the  goods  for  all 
purposes,  quite  irrespective  of  the  rights  and  obligations 
as  between  himself  and  the  bailor.     I  think  this  position 
is  well  established  in  our  law,  though  it  may  ' -;  thai 
reasons  for  its  existence  have  been  given  in  some  of  the 
cases  which  are  not  quite   satisfactory.     I  think,   also, 
that  the  obligation  ot  the  bailee  to  the'  bailor  to  account 
for  what  he  has  received  in  respect  of  the  destruction  or 
conversion  of  the  thing  bailed  has  been  admitted  so  often 
in  decided  cases  that  it  cannot  now  be  questioned  ;  and 
further,  I  think  it  can  be  shown  that  the  right  of  the 
bailee  to  recover  cannot  I  3  rested  on  the  ground  suggested 
in  some  of  the  cases,  iiinnely,  that  he  whs  liahln  over  to 
the  bailor  for  the  loss  of  the  goods  converted  or  destroyed." 
Then,  after  an  exhaustive  examination  of  the  authorities, 

(^•)  [1902 j  P.  42  :  ti5  L.  T.  WS  ;  ,-,u  W.  1!.  2tti 


BORBOWINU   IIURSES. 


the  learned  Master  of  the  IloU^  proceeded  to  say  :  "  A» 
hetween  bailee  and  Htranger  pv.asesHion  (iivcH  title— tlmt 
U,  ii„t  a  limited  interest,  hut  abHoluto  and  complete 
ownership,  and  he  is  entitled  to  receive  back  n  complete 
equivHlent  for  the  whole  loss  or  ileterioratiun  of  the  thnjjr 
it»el»"  Ah  between  bailor  and  biiilee  the  real  interests  ot 
each  niUHt  be  inquired  into,  and  as  the  bailee  has  to 
iu'(!ount  for  the  thing  bailed,  m  he  must  accoimt  for  that 
which  has  become  its  equivalent  and  now  represents  it. 
What  ho  has  received  above  his  own  interest  he  has 
received  to  the  use  of  his  bailor.  The  wrongdoer,  havmg 
once  paid  full  datnafjes  to  the  bailee,  has  an  answer  to 
a.'V  action  by  the  baih)r." 

The  i-ule  i's,  that  when  there  has  been  a  misuser  of  the 
tliinsr  lent,  as  by  its  destruction  or  otherwise,  there  is  an 
end  of  the  bailment,  and  an  action  of  troirr  is  maintain- 
able for  the  conversion  (y). 

(y)  Sec  per  Tollock,  V.  U.,Jl>y<i,it  v.  Wartlell,  2  Ks.  4H2. 
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CAKBYING  HORSES. 

A  COMMON  carrier  is  a  person  who  undertakes  for  hire  to 
transport  from  place  to  place,  either  by  land  or  water, 
the  goods  of  sucli  persons  as  think  fit  to  employ  him  (a) 
A  person   who   carries  persons  only  is  not  a  common 
carrier  (b). 

Railway  companies  are  common  carriers  (c).  But  their 
duties  and  obligations  differ  in  some  respects  from  those 
winch  attach  to  common  carriers  by  virtue  of  the  statutes 
under  which  they  are  constituted,  and  of  other  Acts,  more 
especially  the  Railway  and  Canal  Traffic  Act,  1854  (rf) 

A  common  cairier  is  bound  to  convey  to  and  from  the 
places  within  which  he  professes  to  ply  (although  one  of 
tliose  places  may  be  without  the  realm  (c) ),  the  goods  of 
any  person  who  offers  to  pay  his  hire,  unless  his  carriage 
be  already  full,  or  the  risk  sought  to  be  imposed  upon 
Jiini  be  extraordinary,  or  unless  the  goods  be  of  a  sort 
winch  he  cannot  convey,  or  which  he  is  not  in  tiie  habit 
of  conveying  (/).     He  is  not,  in  the  absence  of  a  special 


(«)  foat/i  V.  licnmid,  1  Sniitli's 
I-.  C".,  11  th  Kd.,  173;  Tiviit  and 
Mrrxpi/  yariyatiim  v.  Il'iiurf,  3Ksi) 
127  ;  4  Doug.  287. 

(h)  CoggK  v.  Benuird,  supra,  and 
cases  there  cited. 

('•)  ^'lyy  V.  Jieriuiril,  ubi  supra  ; 
Pal  III  tr  V.  Oidiid  Jii  lift  Ion  Cmul 
(ii..  4  M.  &  W.  74i);  .-,1  K.  11. 
■"«•.") :  J'iikfiird  v.  (iraiid  Jiinrtiim 
Rail.  Co.,  10  SI.  ic  VV.  3<J!»  ;  Purkcr 


V.  Great  Went^n  Jlail.  (',>.,  7 
.Seott,  N.  K.  H3.-,. 

(rf)  17  &  18  Vict.  c.  31  ;  see  post, 
p.  288.  '       ' 

(c)  Ci-oiirfi  V.  Loitdoii  mul  yorth 
M  extei-H  Hail.  Cd..  23  L.  .1.,  C.  I'.  73. 

(/)  See  CiHiyn  v.  Jiiiiiictt.  uln 
supra;  I'u-hfordv.  (ii-aiidjinictiim 
Hail.  Co.,  10  M.  ic  W.Am  ;  Pai-hfi- 
\.  limit  Wenteniltiiil.  ri/..  7  Scott. 
N.  R.  83.-.. 


Canadian  CMe.-The  owner  of  a  horse  shipped  in  a  box-car 
the  doors  of  which  can  only  bo  fastened  from  the  outs  de.  and  who 
IS  inside  the  car  with  the  horse,  has  a  right  to  exZt  that  the 
conductor  of  the  train  will  «ee  that  the  doSr  of  the^oa,  s  closed 
and  properly  fastened  bfifo^  the  train  is  started.  Ne-'lil'-.^nu 
such  case  of  a  servant  of  the  Intercolonial  Kailway.  a  m-bl  c  work 

E  s'r'^l'.X'^'  rendertheCrown  liable  under  s.20^(c)  of  ChapHcf 
It.  a.  C.  1906.     Luvme  v.  The  Queen,  3  Ex.  C.  11.  96. 
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contract,  bound  to  carry  within  any  given  period  of  time, 
but  only  within  a  time  which  is  reasonable,  regarding  a^l 
the  circumstances  of  the  case  ;  and  he  is  not  responsiWe 
for  delay  arising  from  causes  beyond  his  control  {g).  ne 
is  bound  to  deliver  the  goods  safely,  and  in  the  same 
condition  as  when  they  were  received ;  or  in  detault 
thereof  to  make  compensation  to  the  owner  for  any  loss 
or  damage  which  happens  while  the  goods  are  m  his 
custody,  except  such  loss  or  damage  as  arises  from  the 
act  of  God,  as  storms,  tempests,  and  the  like ;  or  Irom 
the  Queen's  enemies  (ft).  Act  of  God  means  not  merely 
an  accidental  circumstance,  but  something  overwhelm- 
inc  (i).  and  which  "  could  not  have  been  prevented  by 
any  amount  of  foresight  and  pains  and  care  reasonably  to 
be  expe«;ted  from  "  the  carrier  (k). 

The  liability  of  railway  companies  as  common  carriers  Uulea,  to 
of  animals  is  subject  to  a  further  exception  in  cases  ^^'^ 
where  the  injury  is  the  consequence  of  an  inherent  vice 
of  the  animal  carried,  which  results  in  its  destruction, 
without  any  negligence  on  their  part.     Ihe  leading  case 
on  this  subject  is  Bloiver  v.  Great  Western  Rati  Co.  (I), 
which  was  an  action  brought  in  the  County  Court,  for  the 
non-delivery  of  a  bullock  which  was  delivered  to  them  at 
1).  station  to  be  carried  by  them  to  N.     In  the  course  ot 
the  journey  the  animal  escaped  from  the  truck  m  which 
it  was  placed,  and  was  killed.     In  a  case  stated  by  the 
Comity  Court  judge,  it  was  found  that  the  escape  was 
whoUv  attributable  to  the  efforts  and  exertions  of  the 
animal  itself,  and  not  to  any  negligence  on  the  part  ot 
the  company,  and  that  the  truck  was  m  every  respect 
proper  and  reasonably  sufficient  for  the   conveyance  ot 
cattle ;  the  Court  held  that,  upon  this  state  of  tacts,  the 
judge  ought  to  have  directed  a  verdict  for  the  detendants, 
and  Willes,  J.,  in  the  course  of  his  judgment,  said,      i  He 
bullock  was  received  by  the  company  under  the  terms  ot 


til 


III 


(.'/)  Tiii/li'i-  V. 
It.iit.  Co.,  li.  H., 
1..  J.,  C.  1'.  210. 

(li)  t'roiich    V. 
J{,iil.  Oi.,  11  Ex. 

(i)  Uakleij  V. 
Strain   I'lieh't   Ci 
•1\  L.  J..  Kx.  101 

(k)  A«<i>-nt  V. 
441,444;'4.-.  I., 
h.  T.  H27— (mr  J 
also  yic/ioh  V. 


Oiriit    yurflirrn 
1  C.  I*.  HH.'i;  3.-. 

(rreiif     Western 
742. 

l'ort.iiHiiuth,  Sr., 
,.,  11  Kxch.  623; 
— ))ei-  Martin.  B. 
Umith,  I  C.  V.  U. 
.1.,  C.  1'.  «S>7;  34 
lilies,  li.  .).  Sen 
Miirsh(/i(!,  L.   11. > 


10  Ex.  255  :  2  Ex.  D.  1  ;  4f>  L.  J., 
Ex.  174— C.  A.;  aiul  Xi tn>-P/i <>.■<■ 
jihate,  .<•('.,  Mit'iiirr  Co.  v.  Li>ii,liin.\- 
St.  Katharine  Docks  Co.,  3  Ch.  I)., 
.-.03;  3aL.T.  433. 

(/)  L.  R.,  7  0.  1'.  <;...>;  41  L.  .1., 
C.V.  2f.H  ;  27  L.  T.  8H3.  Aiul  see 
Clark  V.  Iloehenter  ami  Si/raniie 
U„,lro.,d  Co.,\i  New  Y-.rk  :.70; 
Jtitndl  V.  Xrir  York  Criitral  Hail' 
roid  Co.,  2.-.  Sew  York,  442. 
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a  notice  which  is  assaileu  oy  the  plaintiff.  It  is  unneces- 
sary  to  cons^er  whether  or  not  the  notice  was  a  Reason, 
able  one.  The  question  for  our  decision  is,  whether  the 
defendants,  upon  the  facts  and  findings  of  the  Countv 
Couit  judge,  are  hable  as  common  carriers  for  the  loss  of 

earners  of  animals  is  a  question  upon  which  there  has 

l^r  HiS!"'  !'°"?''*/^  °P'"'°"'  •'"''•  ''^*''°»g»»  there  ma>- 
be   diffaculties   in    determining   that  question,   such   an 

induced  Lord  Wensleydale,  in  Can-  v.  Lancashire  and 
iorkslureRaa.  Co.(,n),  to  make  the  observations  wlS 
hH^e  elicited  remarks  from  some  learned  judges  appa- 
rently to  the  contrary,  it  may  turn  out  after  all  to  be  a 
mere  controversy  of  words.  The  question  as  to  their 
liability  may  tun.  on  the  distinction  between  accidents 
which  happen  by  reason  of  some  vice  inherent  in  the 
animals  themselves,  or  disposition  producing  unruliness 
or  phrenzy,  and  accidents  which  are  not  the  result  of 
inherent  vice  or  unruliness  of  the  animals  themselves. 
It  comes  to  much  the  same  thing  whether  we  say  that 
one  who  carries  live  animals  is  not  liable  in  the  one 
event,  but  is  liable  ii.  c  other,  or  that  he  is  not  a 
common  earner  of  thei  r-U,  because  there  are  some 

■  Uing  witliin  the  exception 
<         's  enemies,  for  which  he 

-^ _,     .e      ^.ression  '  vice,' I  do  not, 

of  course,  mean  moral  vice  in  the  thing  itself,  or  its 
owner,  but  only  tlmt  sort  of  vice  which,  by  its  internal 
development,  tends  to  tlie  destruction  or  the  injury  of  the 
anima  or  thing  to  be  carried,  and  which  is  likely  to  lead 
to  such  a  result.  If  such  a  cause  of  destruction  exists, 
and  produces  that  result  in  the  course  of  the  journey,  tlu- 
liability  of  the  can-ier  is  necessarily  excluded  from  tlie 
contract  between  the  parties." 

Kendall  v.  London  and  Sonth  Western  Rail.  Co.  (h> 
was  an  action  to  recover  damages  for  injuries  sustained 
bj  the  plamtifi  s  horse  whilst  it  was  being  canied  bv  tlie 
defendants  on  their  railway.  Tbe  cause  was  tried  before 
T^T'mih  "\?»''dhall  at  the  sittings  after  Hilary 
i?lVn'.  ,  V  W  «PP^«»;ed  tl'at  tne  horse  was  takeii, 
saddled  and  bndled,  to  the  defendants'  station  at  Water- 
loo, am  was  there  dehvered  to  the  defendants  to  be 
earned  to  Ewell.     It  was  attempted  to  be  shown  that 

Kx.   ~VJ,  713;   21  L.  J., 


accidents,  other  than  i 
of  the  act  of  God  and  t' 
is  not  responsible.     B., 


('")  " 

Ex.  2G1 


(")  I-.  It.,  7  Ex.  373  ;  41   L.  J.. 
Ex.184;  26  L,  T.  735. 
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the  defendants'  servants  were  guilty  of  negligence  in  not 
fastening  up  the  stirrups  ;  but  as  the  plaintiff  was  him- 
self present  when  the  horse  was  put  into  the  box,  and 
liad,  after  first  objecting,  acquiesced  in  the  stirrups  being 
allowed  to  hang  down  ;  and,  as  evidence  was  also  given 
that  the  course  adopted  was  usual  and  proper,  that 
contention  was  abandoned. 

No  accident  happened  to  the  train,  nor  anything  likely 
to  alarm  the  horse,  which  was  proved  to  be  a  quiet 
animal  and  accustomed  to  travel  by  rail ;  but,  at  the  end 
of  the  journey,  the  horse  was  found  to  liave  sustained 
considerable  injuries;  and  it  was  in  respect  of  these 
injuries  that  the  action  was  brought. 

A  verdict  was  entered  for  the  plaintiff  for  Sll.  10«., 
leave  being  reserved  to  the  defendants  to  move  to  enter 
the  verdict  for  them,  the  Court  to  have  power  to  draw 
inferences  of  fact.     A  rule  having  been  obtained  accord- 
ingly, the  Court  held,  drawing  inferences  of  fact  (Martin 
and  Bramwell,  BB.,  Pigott,  B.,   dissenting),   that  tlie 
defendants  were  not  liable,  since  it  was  to  be  inferred 
that  the  injuries  resulted  fi  ni  the  proper  vice  of  the 
horse,  Bramwell,  B.,  saying,  "  There  is  no  doubt  that 
the  horse  was  the  immediate  cause  of  its  own  injuries. 
That  is  to  say,  no  person  got  into  the  box  and  injured  it. 
It  slipped  or  fell,  or  kicked,  or  plunged,  or  in  some  way 
hurt  itself.     If  it  did  so  from  no  cause  other  than  its 
inherent  propensities,  '  its  proper  vice,*  that  is  to  say, 
from  fright,  or  tempei-,  or  struggling  to  keep  its  legs, 
the  defendants  are  not  liable.     But  if  it  so  hurt  itself 
from   the    defendants'    negligence,    or    any   njisfortune 
liappening  to  the  train,  though  not  through  any  negli- 
gence of  the  defendants,  as,  for  instance,  from  the  horse- 
box leaving  the  line  owing  to  some  obstruction  maliciously 
put  upon  it,  then  the  defendants  would,  as  insurers,  be 
liable.  .  .  .  Now  it  might  be  a  question  on  whom,  in 
such  a  case  as  the  present,  the  burthen  of  proof  lay :  on 
the  carrier  or  his  employer  ?     But  in  the  actual  case 
each  party  has  given  evidence.      The  defendants'  wit- 
nesses  have   sworn   that   the   train   proceeded    on    the 
journey  without  disturbance  or  interruption,   and  tiiat 
there  was  nothing  to  excite  the  horse  to  do  what  he 
did  to  his  own  damage,  no  cause  of  mischief  except  his 
own  inherent  disposition.     If  this  is  so  the  defendants 
are  not  liable.      On  the    other   hand,   the    plaintiff's 
witnesses  have  shown  that  the  horse  was  quiet,  used 
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to  travelling,  and,  therefore,  they  gay  there  must  have 
been  something  extraordinary  to  excite  the  animal  This 
18  a  question  of  fact  properly  for  a  jury,  but  referred  to 
us.  If  I  ain  to  decide  it,  I  find  for  the  defendants.  The 
evidence  of  the  plaintiff  makes  it  impiobahle  it  was  the 
proper  vice  of  the  horse;  the  evidence  of  the  defendants 
makes  it  impossible  that  it  was  otherwise." 

The  burthen  of  proof  in  such  cases  would  appear  to 
depend  upon  the  question  whether  or  not  the  defendants 
were  common  carriers  of  animals.  If  they  were  so,  it 
would  be  fur  them  to  prove  that  tliey  had  not  been  gu  Itv 
of  any  negligence  (o).  ^      ^ 

Jn  Nv(fentv  Smith  (p),  a  common  carrier  by  sea  from 
London  to  Aberdeen  received  a  mare  to  be  carried  to 
Aberdeen  for  hire.     In  the  course  of  the  voyage  the  ship 
encountered  rough  weather,  and  the  mare  received  such 
injuries  that  she  died.     The  jury  found  that  the  injuries 
were  caused  partly  by  more  than  ordinary  bad  weather 
and  partly  by  the  conduct  of  the  mare  herself  by  reason' 
of  fright  and  consequent  struggling,  without  anv  negli- 
gence of  the  earner's  servants.      It  was  held  that  the 
carrier  was  not  liable  for  the  death  of  the  mare,  on  the 
ground  that  a  carrier  does  not  insure  against  the  irresis- 
tible  act  of  nature,  nor  against  defects  in  the  thing  carried 
Itself;  and  if  he  can  show  that  either  the  act  of  nature, 
or  the  defect  of  the  thing  itself,  or  both  taken  together 
ormed  the  sole,  direct,  and  in-esistible  cause  of  the  loss 
lie  18  discharged. 

In  an  action  to  recover  damages  for  injuries  sustained 
by  the  plamtiflf  s  cattle  whilst  being  carried  by  the  defen- 
dants on  their  railway,  it  was  held  that  the  plaintiff,  who 
was  a   drover,  was   not  an   expert  competent   to  give 
evidence  as  to  how  the  injuries  were   occasioned,  and 
that  the  onu8  ot  proof  being  on  the  plaintiff,  and  no 
affirmative  evidence  having  been  given  by  him  of  negli- 
gence on  the  part  of  the  defendants,  they  were  entitied 
to  judgment  (q)      But  it  is  difficult  to  reconcile  this  case 
witli  Fnor  V.  London  and  South  Western  Rail.  Co.  (r) 
except  on  the  assumption  that  the  company  were  carrying 
the  animals  under  a  special   contract,  which  exempted 
them  from  their  liability  as  common  carriers. 


00  Prittr  V.  Lovdm  and  South 
lVe:iter,t  SuU.  Co.,  2  T.  L.  K,  89. 
^  {/)  1   C.  P.   D.  423 ;    45  L.  J., 
C.  P.  697 ;  34  L.  T.  827— C.  A. 


(q)  Smit/i  V.  Midland  Hail.  Co., 
57L.  T.  313;  52J.  P.  262. 
(r)  Ante,  note  (<»). 
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In  Richardson  v.  Noiih  Eastern  Hail.  Co.  («),  it  was 
Assumed^  and  in  Dickson  v.  Great  Northern  Rail.  Co.  (t), 
it  was  expressly  decided,  tb!»'.  railway  companies  are  not 
bound  to  carry  animals,  but  may  limit  their  business  of 
carriers  in  this  respect,  and  may  refuse  to  carry  animals 
except  under  special  contract.     In  the  former  case,  the 
company   had  given  public  notice  that  they  were  not 
"common  carriers  of  horses,  cattle,  sheep,   pigs,  and 
other  imimals,"  but  would  only  undertake  the  carriage  of 
animals  under  special  contract.     A  greyhound,  having  on 
a  leathern  collar  with  a  strap  attached,  was  delivered  to 
the  defendants  for  carriage,  and  the  fare  paid.     In  the 
course  of  the  journey  there  was  a  change  of  trains,  and 
the  greyhound  was   fastened  by  the   strap   and  collar 
to  an  iron  spout  on  the  open  platform   of  the  station. 
While   so  fastened  it  slipped   from   the  collar  and  ran 
upon   the  line,  and   was  killed.     It  was  held  that  the 
fastening  of  the  greyhound  by  the  means  furnished  by 
the  owner  himself,  which  at  the  time  appeared   to  be 
sufficient,  was  no  evidence  of  negligence  on  the  part  of 
the  company. 

Tlie  onus  of  proving  that  damage,  happening  during 
transit  or  while  the  goods  were  in  the  carrier's  hands,  was 
occasioned  by  a  cause  for  which  he  was  not  responsible, 
lies  upon  the  carrier  (m). 

All  common  earners  must  carry  goods  for  reasonable 
charges,  and  consequently  not  take  more  from  one  than 
from  another  for  the  same  service.  Therefore  one 
customer  or  class  of  customers  cannot  be  charged  more 
than  another  customer  or  class  of  customers,  or  the 
public  generally  {x). 

Railway  companies,  being  common  carriers,  are  prima 
facie  liable  at  common  law  for  defects  in  their  carriages 
or  trucks,  by  which  damage  accrues  to  the  goods  entrusted 
to  them  to  carry  (y). 

But  a  special  contract  entered  into  with  a  common 
carrier,  by  the  party  who  delivers  goods  to  be  conveyed, 
by  whicli   contract  the   carrier  is   exempted   from    all 
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(<)  L.  U.,  7  C.  P.  75  ;  41  L.  .J., 
<'.  r.  t)0 ;  26  L.  T.  131  ;  and  see 
iMke  Shore  Jta  ilroad  Co.  v.  Perkbin, 
25  Mich.  329. 

(0  18  Q.  15.  D.  176  ;  36  L.  J., 
Q.  B.  11!  ;  55  L.  T.  868— C.  A. 

(«)  HiuIhoii  v.  Baxendale,  2 
H.  tt  N.  675. 


in)  Joh  tuon  V.  Mldla  nd  Ha  il.  (o., 
4  Ex.  367;  80  R.  K.  611;  ami 
Cogg*  V.  Bernard,  1  Smith's  L.  C, 
nth  Ed.  173,  and  cases  there  cited. 

(u)  See  Ciimbe  v.  London  »»i/ 
Smith  Weaern  Bail.  Co.,  31  L.  T. 
613. 
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liability  for  any  loss  occasioned  by  his  negligence,  is 
binding  upon  both  parties  {z)  at  common  law. 

At  one  period  indeed  there  was  a  disposition  in  our 
Courts  to  hold  that  common  carriers  could  not  by  their 
notices  shake  off  their  common  law  responsibility  ;  but 
Mr.  Justice  Story  says  (a) :—"  The  right  of  making  such 
qualified  acceptances  by  common  carriers  seems  to  have 
been  asserted  in  early  times.  Lord  Coke  declared  it  in  a 
note  to  Southcote's  case  (b),  and  it  was  admitted  in  Morse 
V.  Slue  (c).  It  is  now  fully  recognized  and  settled  beyond 
any  reasonable  doubt  in  England."  For  this  assertion  he 
cites  a  number  of  authorities,  and  the  Court  of  Common 
Pleas  held  that  he  had  arrived  at  a  correct  conclusic.i  (cV). 

It  being  thus  established,  tliat  the  common  law  liability 
of  railway  companies  as  common  earners  might  always  be 
defeated  by  the  express  contracts  to  carry,  which  were 
embodied  in  their  notices  and  tickets  (e),  the  monopoly 
enjoyed  by  them  led  to  their  unduly  restricting  their 
liability  by  special  contracts  with  customers,  who  could  not 
afford  the  time  or  expense  of  litigating  the  right  to  refuse 
to  cax'rj'  except  upon  such  contracts,  and  thus  in  many  cases 
they  were  enabled  to  protect  themselves  against  the  legal 
consequences  of  the  grossest  negligence  on  their  part(/). 

"NVith  the  view  of  remedying  the  hardships  thus  occa- 
sioned, the  Railway  and  Canal  Traffic  Act  was  passed  in 
1854  (j»). 

By  the  7th  section  of  that  Act  it  is  enacted  that  every 
such  company  "  shall  be  liable  for  the  loss  of  or  for  any 
injury  done  to  any  horses,  cattle  or  other  animals,  or  to  any 
articles  or  goods,"  "in  the  receiving,  forwarding,  or  deliver- 
ing thereof,"  "occasioned  by  the  neglect  or  default  of  such 
company  or  its  servants,  notwithstanding  any  notice,  condi- 
tion or  declaration  made  andfiiven  by  such  company  contrary 
thereto,  or  in  anywise  limiting  such  liability ;  every  such 
notice,  condition  or  declaration  made  and  given,  being 
thereby  declared  to  be  null  and  void ;  provided  always,  that 


(-)  Carr  v.  iMHcanhire  and 
Yorki/iire  Bail.  Co.,  7  Ex.  707. 

(«)  Story  on  Bailments,  9th  Ed., 
s.  .-.49. 

(i)  Sinitheotc'x  cage,  4  Rep.  83. 

((•)  Morxr  V.  Ulur,  1  Vent.  238. 

(rf)  See  judgment  of  Court  of  C. 
P.,  Aimtiii  V.  J/a/ic/iettrr,  Hht-jHeld 
jiiid Lineolwihire Hail.  Co.,2\  L..T.. 
C.  P.  1H3. 

(.')  Curr    V.    Lancathire     and 


Yurltuhire  Hail.  Co.,  7  Ex.  707  ; 
Auttin  V.  Maiwlienter,  SheJHehl 
and  Liiwelnnhire Itail.  Co.,  21  L.  J., 
C.  P.  183  ;  Chipjieiidale  v.  Laiwa- 
aliire  and  Yor/mliire  Hail.  Co.,  21 
L.  J.,  Q.  B.  22. 

(/)  Can-  V.  T.(vii-n.<lilrr  and 
York/ill  ire  Hail.  Co.,  7  Ex.  707, 
an<l   ca-cs  there  citetl. 

(<?)  17i;18  Vict.  C.31. 
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nothing  herein  contained  shall  be  construed  to  prevent  tlie 
said  companies  from  mnking  such  conditions  with  respect 
to  receiving,  forwarding  and  delivering  of  any  of  the  said 
animals  or  goods  that  sliall  be  adjudged  by  the  Court  or 
Judge,  before  whom  the  question  relating  thereto  shall  be 
tried,  to  be  just  and  reasonehle;  provided  always,  that  no 
greater  damages  shall  be  recovei-ed  for  the  loss  or  for  any 
injury  done  to  any  such  animals,"  beyond  50/.  for  any 
horse,  15/.  per  head  for  any  neat  cattle,  and  2/.  per  head 
for  sheep  or  pigs:  "unless  the  person  sending  or  deliver- 
ing the  same  to  such  company  shall,  at  tlie  time  of  such 
delivery,  have  declared  thein  to  be  respectively  of  higher 
value  than  as  above  mentioned,  in  which  case  it  shall  be 
lawful  for  such  company  to  demand  and  receive  by  way  of 
compensation  for  the  increased  risk  and  care  thereby 
occasioned,  a  reasonable  percentage  upon  the  excess  of 
the  value  so  declared  above  the  respective  sums  so  limited 
ns  aforesaid,  and  which  shall  be  paid  in  addition  to  the 
ordinary  rate  of  charge." 

It  is  also  provided  by  this  section  that  such  percentage 
or  increased  rate  of  charge  shall  be  publicly  notified  {h)  ; 
that  the  onus  of  proof  of  value  and  injury  shall  lie  with 
the  person  claiming  compensation,  and  that  "  the  special 
contract  shall  be  signed  by  him  or  the  person  delivering 
the  animal  or  goods  for  carriage." 

The  Act  only  extends  to  the  traffic  on  a  company's 
own  hues,  and  section  7  does  not  apply  to  a  contract 
exempting  a  company  from  liability  for  loss  on  a  railway 
not  belonging  to  or  worked  by  the  company  (i).  But 
where  the  company  contract  to  carry  over  their  own  as 
well  as  other  lines,  they  must  prove  that  the  loss  did  not 
occur  on  their  line,  in  order  to  avail  themselves  of  a 
condition  of  non-liability  (k). 

The  principal  ooints  of  difficulty  in  the  construction  of 
this  ill-drawn  an "  ambiguous  section  are  those  restric- 
tions on  the  common  law,  which  it  appears  to  have  been 
its  especial  object  to  create.  They  are  these  :  First, 
whether  general  notices  given  by  such  companies  are 
valid  for  the  purpose  of  limiting  their  common  law 
liabihty  as  carriers  ?     Secondly,  what,  if  any,  distinction 
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(A)  Aceoi-Jing  to  the  provisions 
of  the  Carriers  Act,  11  Geo.  4  &  1 
Will.  4,  c.  68. 

((■)  J!itnz  T.  South  Eagtern  Rail. 
Co.,  L.  11.,  4  Q.  B.  539  j  38  L.  J., 

O. 


Q.  15.  209  ;  20  L.  T.  87:$. 

(Jt)  Keiit  y.  Midland  Rail.  Co., 
L.  R.,  10  Q.  B.  1  ;  44  li.  J.,  Q.  B. 
18  ;  31  L.  T.  430. 
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is  to  be  drawn  between  the  words  "special  contract"  and 
"condition"?  And,  thirdly,  whether  this  common  law 
liability  may  be  limited  by  such  conditions  as  tlie  Court 
or  Judge  shall  determine  to  be  just  and  reasonable? 
And,  moreover,  if  this  common  law  liability  may  be 
limited  by  such  conditions  as  the  Court  or  Judge  shall 
determine  to  be  just  and  reasonable,  it  is  important 
to  consider  what  conditions  have  come  within  thnt 
definition. 

Notwithstanding  a  great  divergence  of  opinion  amon({ 
the  learned  Judges,  the  construction  to  be  put  upon  this 
section,  with  especial  regard  to  these  points  of  difficulty, 
has  been  defined  wit);  considerable  exactitude  by  decisions, 
Avhich  it  will  be  necessary  to  give  in  some  detail. 

In  the  case  of  Peek  v.  North  Staffordshire  Railwaij 
Company  (t),  the  whole  law  on  this  subject  was  reviewed 
by  the  House  of  Lords,  and  in  a  great  measure  settled. 
It  is  therefore  unnecessary,  with  regard  to  those  points 
whicli  it  determined,  to  advert  to  the  judicial  decisions 
which  preceded  it,  and  which  exhibit  considerable  variances 
of  opinion. 

The  defendants  in  this  case  had  issued  a  notice,  that 
they  woidd  receive,  forward  and  deliver  goods  solely 
subject  to  certain  conditions,  one  being,  "  That  they 
would  not  be  responsible  for  the  loss  or  injury  to  any 
marbles,  &c.,  unless  declared  or  insured  according  to 
their  value."  The  plaintiff's  forwarding  agent  had 
knowledge  of  this  notice  or  condition,  and  on  the  1st  of 
August,  1857,  by  letter,  directed  the  defendants  to  for- 
ward tlie  goods  in  question  (three  cases  of  marbles), 
"not  insured."  The  marbles  sustained  injury  on  the 
journey  from  wet  impregnated  with  the  rust  of  the  nails 
of  the  cases  penetrating  through,  and  discolouring  the 
stone,  and  this  action  was  brought  for  the  damage  thus 
occasioned  against  the  company  as  common  carriers. 

By  their  fourth  plea  the  company  pleaded  under  17  Sc 
18  Vict.  c.  31,  s.  7,  that  the  marbles  were  delivered  to  be 
carried  by  them  subject  to  a  certain  special  contract, 
whereby  it  was  agreed  that  they  should  not  be  responsible 
for  the  loss  of  or  injury  to  marbles  unless  declared  and 
insured  according  to  their  value,  and  that  the  same  were 
not  nor  was  any  part  thereof  so  declared  or  insured ;  ami 
by  their  fifth  plea,  that  the  marbles  were  delivered  and 


(/)  Pffit  V.  j\orth  Stafford Mif 
Rail.  Co.,  10  H.   L.  Cas.  473  ;  32 


L.  J.,  Q.  B.  2il;  8  L.  T.,  768;  11 
W.  R.  1023. 
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received  on  the  above  condition;  that  such  condition  made 
by  the  defendants,  and  assented  to  by  the  plaintiff,  was  a 
just  and  reasonable  condition. 

It  having  been  decided  by  the  Exchequer  Chamber  Oenerui 
(reversing  the  judgment  of  the  Queen's  Bench)  tJiat  the  J>ot|^ 
defendantM  were  entitled  to  the  verdict  on  these  pleas, 
the  House  of  Lords  reversed  that  decision,  and  affirmed 
the  judgment  of  the  Court  of  Queen's  Bench,  holding 
that  no  general  notice  given  by  a  railway  company  is 
valid  in  law  for  tlie  purpose  of  limiting  the  common  law 
hability  of  the  company  as  carriers;  but  that  such 
common  law  liability  may  be  limited  by  such  conditions 
as  the  Court  or  judge  shall  determine  to  be  just  and 
reasonable. 

The  majority  of  the  Lords  present  were  of  opinion  Con^^'^" 
that  the  condition  above  cited  was  neither  just  nor 
reasonable,  as  the  effect  of  such  a  condition  would  be  to 
exempt  the  company  from  responsibility  for  injury  how- 
ever caused,  whether  by  their  own  negligence,  or  even  by 
fraud  or  dishonesty  on  the  part  of  their  servants ;  anil 
that  the  letter  of  the  Ist  of  August,  1857,  did  not  con- 
stitute a  special  contract  in  writing,  the  words  "not 
insured"  being  insufficient,  either  expressly  or  b.\ 
reference,  to  embody  the  condition  itself  into  the  letter. 

It  was  held  also  by  the  Lord  Chancellor  (Lord  West- 
bm-y)  and  by  Lord  Wensleydale,  Lords  Cranworth  and 
Chelmsford  dissenting,  that  the  conditions  must  be 
embodied  in  a  special  contract  in  writing,  to  be  signed  terms. 
by  the  owner  or  person  delivering  the  goods  (m).  This 
question  therefore  remains  as  decided  by  M'Manus  y. 
Lancashire  and  Yorkshire  Railway  Company  (h).  that  in 
order  to  give  this  section  (o)  its  intended  extent  of 
remedy,  it  must  be  construed,  in  accordance  with  the 
approved  principle  of  intei-pretation,  with  reference  to  the 
state  of  the  law  when  the  statute  was  passed.  Befon- 
that  time,  every  case  in  which  a  special  limited  liability 
was  substituted  for  the  general  common  law  obligation  of 
the  carrier,  whether  by  notice  acquiesced  in,  or  docu- 
ment signed  by  the  customer,  was  one  of  special  contract. 
Therefore,  the  construction  to  be  put  upon  the  words 
"  special  contract,"  in  the  Act  must  date  back  to  a  statt- 
of  the  law  when  a  condition  signed  by  the  owner  or  his 


'•  Comlilion  " 
and  '■  speciul 
contract '' 
synonymous 


(m)  See    also    Lew'n   v.    Great 

\yeiitern  Rail.  Co.   o  Q.  B.  D.  195. 

(«)  M^Manu*  v.  Lancashire  and 


Yorkshire  Sail.  Co.,  4  H.  &  N.  :!4'.» 
—Ex.  Ch. 

(o)  17&18Vict.  c.31,s.  7. 
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tiftent  for  delivering  the  goods  was  held  to  be  a  "  speciHl 
contract,"  except  where  expressl}'  varied  by  the  wordn  of 
the  Rtatute. 

I^ut  a  railway  company  cannot  repudiate  a  gpecJHl 
contract  on  the  ground  that  it  has  ;iot  been  signed  br 
the  consignor ;  the  proviso  in  section  7  only  applies  tii 
cases  where  tlie  company  seek  to  relieve  tliemselves  IVoiii 
liability  by  reason  of  there  being  a  special  contract  (/t). 

Where  an  agent  who  is  employed  to  deliver  cattle  to 
be  tient  by  a  railway  company  signs  the  consignment 
note,  he  must  be  t  .lien  to  have  known  the  contents,  and 
thereby  binds  his  principal  (g).  If  a  man  who  can  read 
sends  a  man  who  cannot  read  to  sign  a  document  or  to  enter 
into  a  contract  in  which  a  document  must  to  his  know- 
ledge be  signed,  he  cannot  dispute  his  liability  on  the 
contract  so  signed,  on  the  ground  that  his  agent  could 
not  read  the  contents ;  for  in  such  a  case  the  prineipnl 
must  be  taken  to  be  in  the  same  position  as  though  he 
had  signed  it  himself  without  reading  it  (r). 

It  was  also  decided,  in  the  case  of  APManus  v.  Lanca- 
shire and  Yorkshire  Railway  Company  («),  that  the  17  «^ 
18  Vict.  c.  81,  8.  7,  gave  power  to  the  Court  or  Judge 
trying  the  cause  to  decide  upon  the  justice  and  reasonable- 
ness of  conditions  in  a  special  contract  for  the  carriage 
of  animals  or  goods  on  a  railway;  and  the  Court  expressed 
their  concurrence  with  the  opinion  pronounced  by 
Jervis,  C.  J.,  in  Simons  v.  Great  We$tern  Raibcay  Com- 
pany {t),  tliat  "  the  company  may  make  special  contracts 
with  their  customers,  prr  ^ded  they  are  just  and  reason- 
able, and  signed  ;  and  thi  vhereas  the  monopoly  created 
by  railways  compels  tl  ;jublic  to  employ  them  in  tlie 
conveyance  of  their  gc  is,  the  legislature  have  thouglit 
fit  to  impose  the  further  security,  that  the  Court  shall 
see  that  the  condition  or  special  contract  is  just  and 
reasonable." 

Thus,  then,  the  effect  of  the  7th  section  of  the  Railway 
end  Canal  Traffic  Act  (m)  has  been  determined  by  the 
foregoing  decisions  to  be  this : — First,  to  make  general 
notices  given  by  companies  under  this  statute,  for  the 
purpose  of  limiting  their  common  law  liability  as  carriers, 


(  p)  Barendale  v.  Omit  Eauteni 
Rail.  Co.,  L.  R.,  4  Q.  B.  244  ;  bH 
L.  J.,  Q.  B.  137. 

(7)  Kirhy  v.  Great  Wentern 
Rail.  Co.,  18  L.  T.  638,  per  Martin, 
B. 


(r)  Foreman  v.  Great  Weiteni 
Rail.  Co.,  3«  L.  T.  361. 

(»)  See  note  (»),  ante. 

(0  IXmonn  V.  Great  Western 
Rail.  Co.,  26  L.  J.,  C.  P.  2.5. 

(«)  17  &  18  Vict.  c.  31,  8.  7. 
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invnlid  ;  and,  secontUy,  tu  make  the  words  "  speciHl  con- 
tract "  and  "  condition  "  in  the  7th  section  synonymous 
terms,  to  the  extent  of  permitting  the  common  Ihw  liability 
of  such  companies  to  be  limited  by  such  conditions,  or 
such  special  contract,  signed  by  the  owner  or  his  Hgent 
for  delivering  the  goods,  as  tlie  Court  or  Judge  Hhall 
determine  to  be  just  and  reasonable. 

It  is  therefore  important  to  consider  what  conditions 
have  been  held  to  be  just  and  reasonable,  and  what  have 
been  held  not  to  be  so.  For  no  rule  of  universnl  applica- 
tion can  be  laid  down  with  respect  to  what  is  a  mixed 
question  of  law  and  fact,  inasmuch  as  a  reasonable  con- 
dition may  be  applied  to  a  state  of  facts  which  makes  it 
unreasonable  (x). 

In  the  case  of  Pardington  v.  South  Western  Itailwai/ 
Company  (y),  a  person  sending  cattle  by  railway  signed  a 
contract  containing  the  following  amongst  other  condi- 
tions:— "A  pass  for  a  drover  to  ride  with  his  stock,  the 
company  is  to  be  held  free  from  all  risks  in  respect  of 
liny  damages  arising  in  the  loading  or  unloading,  from 
suffocation  or  from  being  trampled  upon,  bruised,  or 
otherwise  injured  in  transit,  from  fire,  or  from  any  other 
cause  whatsoever."  A  drover  received  a  pass  to  go  witli 
the  cattle.  The  cattle  were  not  put  into  proper  cattle- 
trucks,  but  into  vans  closing  with  lids  ordinarily  used  for 
the  conveyance  of  salt,  and  this  was  done  with  the  con- 
sent, or,  at  all  events,  without  any  objection  on  the  part 
of  the  drover.  The  lid  of  one  of  the  vans  having  become 
closed  in  the  course  of  the  journey,  several  of  tiie  cattle 
were  suffocated.  Tlie  drover  travelled  in  tlie  same 
carriHge  with  the  jjuard,  and  did  not  get  out  during  the 
journey  to  look  at  the  cattle.  Tlie  jury  having  found  that 
the  cuttle  were  suffocated  during  tlie  transit,  Alderson,  U., 
directed  a  verdict  to  be  entered  for  the  defendants,  giving; 
leave  to  the  plaintiffs  to  move  to  enter  a  verdict  for  135/. 
if  the  Court  thought  that  the  conditions  were  unrenson- 
able.  The  Court  refused  a  rule,  and  considered  that  the 
drover  had  the  means  of  knowing  whether  tiie  cattle  couM 
travel  safel}'  in  the  carriage  provided  for  them,  and  that 
the  condition  was  a  reasonable  one. 

In  tiie  case  of  M'Manua  v.  Lancashire  ttnd  Yorkshire 
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f  J-)  Per  Martin,  B.,  in  (irfgonj 
V.  WeM  Mulland  Hail.  r(i.,83  I-.  J., 
Ex.  15.">. 

(ij)  I'd  id  higtonw  South  Wmferit 


11,1,1.  Co.,  1  H.  k  X.  ;<'.»L'.  Ami  sw 
Witp  V.  (irvat  Weitrni  H't',1.  (','..  1 
H.  A;  N.  63  ;  2:.  L.  J.,  Ex.  258. 
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Railwajf  Company  (z),  a  borse  wm  placed  by  defeiidantt' 
KerrantK  in  a  truck  wbich  waa  inaufficient  and  iiiiMounil, 
and  the  horae  put  ita  foot  through  a  hole  in  the  Hoor,  ati<l 
watt  injured  ;  and  the  queation  of  liability  on  the  contract 
turne(f  upon  the  reaaonableneas  or  unreasonablenesH  of 
the  following  condition : — Thi*  ticket  ih  iHHued,  subject 
to  the  owner'a  undertaking  "  all  risks  uf  couvwyanci-, 
loading  and  unloading  whatsoever,  as  the  company  will 
not  be  reHponaible  for  any  injury  or  damage  (howevi-r 
caused)  occurring  to  live  stock  ot  ntvy  drscription  travelliii}; 
upon  the  Lancashire  and  Viirksliiit;  Kuilway,  or  in  their 
vebir^es."  This  condition  whs  held  to  Ku  neither  just  nor 
•■"«•  ■,..  * '.  ,  and  Williams,  J.,  in  delivering  the  judgment 
'<  >  ^uurt,  said:  "In  order  to  bring  the  defenduritn 
■vi  isiii  the  protection  of  the  special  contract,  it  is  necett- 

y  to  construe  it  us  excluding  responsibility  for  loss 
tsioned  not  only  by  all  risks,  of  whatever  kinti,  directly 
iia-iilent  to  the  transit,  but  also  for  that  caused  by  tliu 
iusiiiliciency  of  the  carriages  provided  by  the  defendnntM, 
though  occasioned  by  tlieir  own  negligence  or  misconduct. 
The  sutticiency  or  insufficiency  of  the  vehicles  by  which 
the  company  are  to  carry  on  their  business  is  a  matter, 
generally  speaking,  which  they,  and  they  alone,  have,  or 
ought  to  have,  the  means  of  fully  ascertaining.  Ami  it 
would,  we  think,  not  only  be  unreasonable,  but  mis- 
chievous, if  they  were  to  be  allowed  to  absolve  themselves 
from  the  consequences  of  neglecting  to  perform  properly 
that  which  seems  naturally  to  belong  to  them  as  a  diitv 
It  is  unreasonable  that  the  company  should  stipulate  tor 
exemption  from  liability  from  the  conseiiuence  of  their 
own  negligence  however  gross,  or  misconduct  however 
tiagrant ;  and  thiit  is  what  the  condition  under  consideni- 
tion  professes  to  do.  That  condition  is  therefore  void ; 
and  the  case  stands  simply  upon  the  ground  that  the 
plaintiA' has  employed  the  defendants  to  carry  his  horses 
safely,  and  that  they  have  used  an  iiitsuthcient  and 
imi)roi)er  vehicle  for  that  pm-pose,  whereby  the  horses 
have  been  injured." 

But  where  A.  knew  that  there  was  a  certain  rate  for 
carrying  horses  on  a  railway  by  passenger  train,  and  in 
horse-boxes,  and  that  there  was  a  lower  rate  for  carrvinji 
them  by  goods  train,  an<l  in  waggons ;  it  was  held  that  it 
was  a  reasonable  condition  of  the  contract  for  conveyance 

Laneaiihirr  and  Yurk'fi i rf  llnil.   Co.,  4  H.  4:  N.  lil'.i 
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tlmt  the  horn*  «liouW  be  carried  entirely  *t  the  owner  « 
risk  and  thut  «ucJi  condition  would  protect  the  railway 
company  if  the  horneH  were  injured  on  the  journey,  but 
would  not  protect  thein  from  the  consequences  of  delay 
where  the  contract  was  t.)  deliver  in  a  reaHonable  tune  (<i). 

Condition*  protecting  the  company  a«H.n«t  chmn.  for  •"■'-fj^'^^;-,,, 
hmB  unleHB  nmde  within  seven  dayn  from  the  tune  at  ;«;,'™,.^^ 
which  the  flo«)dH  should  have  been  delivered,  and  aguniBt  ,,,„ui.l  i« 
Eility  for  the   loHH  ..f  Roods  untruly  or  inc..irectly  ;i^^-\;;;„ 
"eclared  or  described  by  the  sender,  are  refl»«)nable,  and 

''"in'tf  case  of  AUday  v.  Great  W,;t.'rn  Hailway  Com-  A-joJo--, 

I..IMU  (f).  the  plaintiff  delivered  some  beti»*ts  to  the  station-         ^^  ^j,,, 

i.iaster  at    Oxf.»rd,   with    directions   t..   send    thein   to  .injary'to 

ijin,.inKhai..,  for  the  market  there,  and  signed  a  ticket    cattle. 

iontainiiiK  ceitaui  conditions,  and  amongst  others  that 

the  defendants  wre  "  not  to  be  answerable  for  any  con- 

seouences  arising  from  overcarriage,  detention  or  delay 

ill  or  in  relation  to  the  conv«n  ing  or  delivery  ot  the  sanl 

animals,   however   .aiised."      The    compuiiy   have   two 

stations  at  Birmingham,  our  at  Bordesley,  for  tlie  c^ttl,! 

from  Oxford  and  places  south  of  Birminghani,  and  the 

other  at  Hockley,  north  of  Biriiiingham,  whit:h  won  d 

not  be  the  proper  station  for  the  plaintiffs  cattle  to  be 

sent  to      Tlie  plaintiff  made  inquiries  tor  them  the  next 

niornin"  at  the  Bordesley  Station,  but  inasnui.di  as  they 

had  been  carried  to  the  Hockley  Station,  he  did  not  gft 

them  till  the  middle  of  the  day.     The  proper  tune  for  hini 

to  have  received  them  would  have  been  early  m  the  inorn- 

iiisf    and   at   the  Bordesley    Station.     By  iviison  ot  tin- 

,h.lay    which   took   place   he   lost   the    niurket ;    and    in 

addition  it  was  pvove.l  that  the  cattle  had  become  injured 

bv  having  been  kept  in  the  trucks  witf.out  lo.  1  or  wator. 

The  defendants  refused  to  make  any  oomi^    .Mtti«)n,  mu 

conten.Uil  that  they  wer«  protected  by  the  conditions  ot 

the  ticket  above  specifie.l,  and  that  they   were  t  u-ret-re 

„ot  liable  in  respect  of  overcarriHge.     It  was  lieb  ,  l.o^v 

ever   bv  the  Court  of  Queen's  Bench  that  the  n.rtlo  were 

•'  injure.!  "  within  the  uieanin,  of  tlie   statute,  and  also 


(,i)   Uohi„»itn  V.    (Ii-eiit    W'l'ier 

Itaii.  r,..,  :i.-.  L..I..  c.  1'.  ii:t:  11- 

.M  11.  "J7.  S.J..  als<.  h'Arc  v.  l.«tidon 
iiiidXurlh  W'ettei-H  Jliiil.  C\:,  i^-iU 
ii  (•  1'  ;}.'•.  :  *•  I..  T.  7fi:»  :  J/,irn» 
V.  'mUUhhiI  Itail.  r...,  2.-)  W.  U.  <>:» 
—  I).;    Lfiii'    V.    liieat     II  (••''•/■« 


lloil.  lu..\MlV,.  I'.  l'.».-,  .  47  L..I.. 

>i.  IJ.  i;ii :   :t7  I..  T-  "^-    '■'■'■ 

Brett.  L.  .I.,3y.  »•  "•-"'■'• 

/i,.  .-,  H.A:N.  N.r. 

(^,1  Allihiij    V.     Omi'     II '■'•''■  '* 
llail.  ^i'.,  :UL.  .1..  <2.  IS.  ■'• 
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that  the  condition  in  the  ticket  was  unreasonable.    And 
Cockbui-n,  C.  J.,  said,  "  It  is  admitted  that  there  ha.l 
been  loss  of  condition  to  the  cattle,  and  it  is  clear  that 
that  amounts  to  '  injury '  within  the  meaning  of  the  7tli 
section.      I    am    also   of   opinion   that    the    condition 
expressed  in  the  ticket  is  unreasonable.     The  defendants 
claim  complete  immunity  from  liability  in  respect  of  all 
delay,  overcaniage,  &c.     They  talk  of  reduced  rates,  but 
there  is  no  proof  that  they  charged  the  plaintiff  anvthint; 
jess  than  the  ordinary  rates  of  charge.     It  might  perhaps 
be  reasonable,  if  they  had  given  the  plaintiff  the  choice 
of  two  classes  of  rates,  and  had  made  a  special  contract 
limiting  their  liability  in  consideration  of  the  lesser  rate 
being  charged.     But  no  such  thing  has  been  done  here." 
And  Crompton,  J.,  said,  "  I  am  of  the  same  opinion.     It 
IS  clear  that  the  cattle  sustained  injury  by  reason  of  the 
conduct  of  the  defendants.     It  is  also  clear  that  the  con- 
dition IS  an  unreasonable  one;  it  was  compulsory  upon 
the  plaintiff,  no  option  being  given  to  him,  and  the  defen- 
dants cannot  in  such  a  manner  protect  themselves  from 
habihty."     In  these  judgments  Mellor  and  Shee,  JJ., 
concurred.     It  is  important  to  observe  in  this  case,  that 
the  "  injury"  to  the  cattle  is  the  only  damage  adverted 
to  by  the  learned  Judges,  so  it  may  be  inferred,   in 
accordance  with  former  decisions  (d),   that  the  loss  of 
maiket  alone  would  not  have  entitled  the  defendants  to 
compensation. 

Ill  Harrison  v.  London,  Brighton  and  South  Coast 
Iiailtcay  Company  (e),  the  following  condition  was  called 
in  question :— "  The  company  will  not  be  liable  in  any 
case  for  loss  or  damage  to  any  horse  or  other  animal  above 
the  value  of  40/.,  or  any  dog  above  the  value  of  5/.,  unless 
a  declaration  of  its  value,  signed  by  the  owner,  or  his 
agent,  at  the  time  of  booking,  shall  have  been  given  to 
them  ;  and  by  such  declaration  the  owner  shall  be  bound, 
the  company  not  being  in  any  event  liable  to  any  greater 
amount  than  the  value  declared.  The  company  will  in 
no  case  be  liable  for  injury  to  any  horse  or  other  animal, 
or  dog,  of  whatever  value,  where  such  injury  arises  wholly 
or  partially  from  fear  or  restiveness.  If  the  declared  value 
ot  any  horse  or  other  animal  exceed  40/.,  or  any  dog  51., 


(rf)  Jtral  V.  Simfh  Dervti  Hail. 
Co..  ■>   H.    4:  N.    ,s75:     White  v. 
Ui-eut  Wfftern  Itail.  Co..  20  L.  J 
C.  P.  15e. 


[p)  ffiii-nxnn  V.  London.  Jinghtmi 
(Did  South  Count  Ilnil.  Co.,  2H  L.  J  . 
Q.  It.  2l»!». 
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the  price  of  conveyance  will,  in  addition  to  the  regular  fare, 
he  after  the  rate  of  two  and  a  half  per  cent,  upon  the 
declared  value  of  ahove  40/.,  whatever  may  be  the  amount 
of  such  value,  and  for  whatever  distance  the  animal  is  to 
be  carried."     In  this  case  the  plaintiff  delivered  to  the 
defendants  a  dog  to  be  carried,  and  signed  a  ticket  with 
this  condition  annexed.     The  value  of  the  dog  was  21f., 
but  the  plaintiff  made  no  declaration  of  its  value,  and  paid 
only  the  regular  fare  3«.     The  dog  escaped  from  the  tram 
during  the  journey,  and  was  lost,  without  any  negligence  on 
the  part  of  the  defendants.     The  plaintiff  having  sued  the 
defendants  for  the  loss,  it  was  held  by  the  majority  of  the 
Court  of  Exchequer :  first,  that  the  meaning  of  this  ticket, 
the  whole  of  which  must  be  read  together,  was,  that  if  the 
value  of  a  dog  was  above  ol,  and  its  value  was  not  de- 
clared, and  the  extra  price  paid  accordingly,  the  defendants 
would  not  be  liable  at  all,  even  for  loss  or  injmy  caused  by 
their  own  negligence,  and  that  the  condition  was  therefore 
within  17  &  18  Vict  c.  31,  s.  7 ;  secondly,  that  this  con- 
dition was  not  just  and  reasonable,  inasmuch  as  the  extra 
charge  of  two  and  a  half  per  cent,  (without  proof  to  the 
contrary,  which  it  lay  on  the  defendants  to  give)  appeared 
excessive  and  unreasonable ;  and,  thirdly,  that  the  con- 
dition bein^'  void,  the  plaintiff,  although  there  was  no 
negligence  on  the  part  of  the  defendants,  was  entitled  to 
recover  the  full  value  of  the  dog  against  them  as  common 

carriers.  .     i     t;»     u 

The  judgment  in  this  case  was  reversed  m  the  iiXchequer 
Chamber  (/),  and,  as  reversed,  was  the  subject  of  some 
discussion  in  Ashendon  v.  London,  Brighton  and  South 
Coast  Railway  Company  ((f),  where  it  was  held  that  a  con- 
dition that  a  railway  company  will  not  be  liable  "  in  any 
case"  for  loss  or  damage  to  a  horse  or  dog  above  certain 
specified  values  delivered  to  them  for  carriage,  unless  the 
value  is  declared,  is  not  reasonable,  as  it  is  in  its  terms 
unconditional,  and  would,  if  valid,  protect  the  company 
even  in  case  of  the  negligence  or  wilful  misconduct  ot  then- 
servants  ;  and  the  Court  further  gave  its  opinion  that  the 
judgment  of  the  Exchequer  Chamber  was  in  effect  over- 
ruled by  Peel  v.  ^orth  Staffordshire  liailuay  Company  (Ji). 
Where  a  condition  contained  in  a  ticket  signed  by  a 
person  delivering  a  dog  for  carriage  to  a  railway  company 
stated  that  "  tlie  company  are  not  and  will  not  be  common 

(/()  Ante,  p.  2'Ht. 
.  T.  586. 
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carriers  of  dogs,  nor  will  they  receive  dog?  for  conveyance 
except  on  the  terms  that  they  shall  not  be  responsible  for 
the  amount  of  damages  for  the  loss  thereof,  or  for  injury 
thereto  beyond  the  sum  of  2Z.  unless  a  higher  vahie  be 
declared  at  the  time  of  delivery  to  the  company  ajid  a  per 
centage  of  6  per  cent,  paid  upon  the  excess  of  value  beyond 
the  21.  so  declared ;  it  was  held  that  although  the  railway 
company  were  not  botuid  to  be  ^ommon  carriers  of  dogs, 
yet,  being  bound  by  the  Railway  and  Canal  Trnffic  Act, 
1854,  to  afford  reasonable  facilities  for  the  carriage  of 
dogs,  they  could  only  limit  their  liability  in  respect 
thereof  by  reasonable  conditions,  and  that  the  above- 
mentioned  condition  was  not  just  and  reasonable  within 
s.  7  of  that  Act ;  and,  therefore,  did  not  protect  the  com- 
pany from  liability  to  an  amount  exceeding  2/.  in  respect 
of  damage  done  to  the  dog  through  the  negligence  of  tlieir 
servants  (t). 

But  where  the  condition  as  to  an  increased  rate  for 
increased  value  is  not  objectionable  on  the  ground  of  *^x"ess 
or  otherwise,  a  wilfully  false  statement  as  to  the  Vi  a^,-  of 
a  horse  to  be  conveyed  made  by  the  plaintitf  in  order  that 
it  might  be  conveyed  at  the  lower  rate  will  disentitle  him 
from  recovering  in  damages,  if  it  is  injured,  upon  anv 
other  value  than  that  which  was  falsely  declared  to  be  its 
real  value  (k). 

In  the  case  of  Gregory  v.  West  Midland  Railuay  Com- 
pany (7),  a  cow  and  a  heifer  had  been  placed  by  liie 
defendants'  servants  witliout  halters  in  a  slieep  or  calf 
truck  without  rails,  and  during  the  journey  the  cow  fell 
or  jumped  out  of  the  truck  and  was  injured.  An  action 
was  brought  for  the  damage  thus  occasioned,  and  the 
company  relied  upon  the  special  contract  made  by  them 
with  the  plaintiff,  among  the  conditions  of  wliich  were 
these: — That  "the  company  are  to  be  free  from  all  risk 
and  responsibility  with  respect  to  any  loss  or  damage 
arising  in  the  loading  or  unloading,  or  injury  in  the 
transit  from  any  cause  whatever,  it  being  agreed  that  the 
animals  are  to  b<!  carried  at  the  owner's  risk,  and  tliat 
the  owner  of  the  cattle  is  to  see  to  the  efficiency  of  the 
waggon,  before  his  stock  is  placed  therein  ;  coniphiints  to 
be  made  in  writing  to  the  company's  officer  before  tiie 

U  L.  J., 


(0  DiekuHii  V. 
Kuil.   Co..  18   Q 
L.  J.,  y.  B.  Ill; 
C.  A. 
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waccon  leaves  the  station."  In  accordance  with  the 
Son  of  the  Exchequer  Chamber  in  M^Manus  v. 
Lancashire  and  Yorkshire  RaUway  Company  im),ihe^e 
conditions  were  held  to  be  neither  just  nor  reasonable. 

In  Rooth  V.  North  Eastern  Railway   Company  {n)ix 
contract  for  the  conveyance  of  cattle  by  railway  s.Rned  by 
the  party  sending  them,  contained   the   two  loUown.g 
amongst  other,  conditions :-"  The  owner  undertakes  al 

r™k8  of  loading,  unloading  and  carriage,  whether  ansmg 
from  the  neglii^nce  or  default  of  the  company  or  then- 
servants,  or  from  defect  or  imperfection  in  the  station, 
platform,  or  other  places  „f  loading  or  unloading,  or  of  the 
carriage  n  which  the  cattle  may  be  loaded  or  conveyed,  or 
f^m  fny  other  cause  whatsoever."-"  The  company  will 
<rrant  free  passes  to  persons  having  the  care  of  live  stock 
HS  an  inducement  to  owners  to  send  proper  persons  with 
and  to  take  care  of  them :  "-It  was  held  that  the  first  of 
Jhese  conditions  WHS  unreasonable,  and  that  its  ""reason- 
able character  was  not  removed  by  the  mere  fact  that  e 
company,  under  the  second  condition,  granted,  and  the 
owner  accepted,  a  free  passage  for  a  person  who  travelled 

''1i'^::^:::^e  .  chatty  to  carry  to  a  partic^  -.ju.„. 
place,  thev  must  be  said  to  have  the  carrying  ot  it  to  t»«  uty  beyon.l 
end  of  thejournev,  whether  they  themselves  carry  it  a  1  the  their  own 
tvay  or  not^   Therefore  any  parties  to  whom  they  may  hand  l.m.t. 
it  over  are  their  agents,  and  they  are  clearly  liable,  unless 
the  facts  show  that  their  responsibilitj^^ias  determined  o) 
But  a  company  (which  is  within  the  Railway  and  Canal 
Traffic  Act)  may  divest  itself  of  this  responsibility  for  goods 
beyond  its  own  limits,  as  the  following  conditions  have 
been  held  to  be  just  and  reasonable,  viz.  that  "  m  respect 
of  goods  destined  for  places  beyond  the  limits  ot  the 
company's  railway,   the    company's    responsibility   will 
cease  when  such  goods  shall  have  been  delivered  ovei  to 
another  c;UTier  in  the  usual  course  for  another  conyej- 
ance."     And  "that  any  money,  which  may  be  received 
by  the  company  as  payment  for  the  conveyance  ot  goods 
beyond  their  own  limits,  will   be    so   received  for    the 


;r» 


(i«)  M-Afaniix  v.  LunvaMre  and 
YorUhire  Hail.  Co.,  4  H.  &  N.  327 
—Ex.  Ch.  See  also  Peek  v.  yoiih 
Stiilfordxliire  Hail.  Co  .  10  H.  L. 
<'as.  473  ;  32  1..  J.,  Q.  B.  241,  ante, 
J).  2ltO. 

(«)  L.  U.,  2  Ex.  173:  36  L.  .1., 
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convenience  of  the  consignors,  and  for  the  purpose  of  beinjr 
paid  to  the  other  carrier  "  (p).  ^ 

If  a  railway  company  puts  two  conditions  into  their 
carrying  clause,  ono  of  which  is  unreasonable,  they  may 
rely  upon  the  other,  which  is  reasonable.  So,  too,  if  part 
of  1  condition,  which  is  severable  from  the  rest  of  it  is 
reasonable  (q).  ' 

It  has  been  said  that  the  principle  deducible  from  th«» 
authorities  is,  that  a  contract,  jyrimd  facie  unreasonable 
becomes  reasonable  if  an  alternative  rate  is  offered  to  the 
customer,  i.e.,  if  the  company  have  two  rates,  at  one  of 
which,  the  higher,  it  undertakes  the  ordinary  risk  of  a 
carrier,  while  at  the  other,  the  reduced  rate,  it  carries  upon 
condition  of  being  relieved  from  that  risk  (r).    It  is  the 
common  practice  of  railway  companies  to  offer  alternative 
rates,  and  the  question  of  the  validity  of  these  rates  has 
frequently  been  the  subject  of  judicial  decision.     From 
these  decisions  it  would  appear  that  conditions  are  just  and 
reasonable  if  the  company  offer  a  bond  fide  option,  and  if 
the  higher  rate  is  reasonable  as  well  as  the  lower  («).     If 
a  railway  company  offer  to  undertake  the  ordinary  canier's 
liability  at  a  price  they  are  not  entitled  to  charge,  or  to 
carry  at  a  lower  price  free  from  liability,  the  alternative 
offer  is  not  reasonable  («).    But  a  condition  that  the  com- 
pany will  not  be  liable  for  injuries  caused  by  fear  or 
restiveness  of  animals,  and  a  limit  of  liability  as  regards 
amount,  the  amounts  being  those  specified  iii  s.  7,  and  a 
provision  that  the  company  do  not  admit  liability  in  the 
case  of  animals  able  to  walk  from  the  truck,  have  been 
held  not  to  invalidate  an  alternative  offer  («). 

Where  alternative  rates  are  charged  for  the  conveyance 
of  cattle  or  goods,  the  lower  rate  being  at  owner's  risk, 
a  prion  the  higlierrate,  if  within  the  parliamentary  limit, 
is  not  necessarily  unreasonable  or  prohibitory  {x).'  It  is  a 


(/<)  Aldridge  y.  Omit  Wegfern 
Hail.  0».,  33  L.  J.,  C.  P.  ICl. 

(?)  MCance    v.     London     and 
yoiih  Western  Rail.  Co.,"  H.i:  N 
477. 

(r)  Galliigher  v.  Ormt  U'mteru 
Hail.  Co.,  It.  R.,  8  C.  L.  320. 

(»)  Hodges  on  Railways,  7tli  Ed. 
571.  See  also  Si  mom  v.  Omit 
Weatern  Hail.  Co..  18  V.  B.  805  • 
2t!  L.  .J.,  G.  P.  2".  ;  Harris  v.  Mid. 
land  Rail.  Co.,  25  \V.  R.  (53  :  Lewi» 
V.  Grt-at  Wenterii  Rail.  Co.,  3 
y.  B.  D.  195  ;  47  L.  J.,  Q.  B.  131  : 


37  L.  T.  774— C.  A.  ■  Maiu-hester, 
,W.  Roil.  Co.  V.  y/n»«''/.  8  Ai>p.  Gas. 
703  ;  53  I,.  ,J.,  Q.  B.  124 ;  50  L.  T. 
281  ;  32  ^V.  R.  207. 

(/)  I'eeh  V.  yorth  Stufrordxhin 
R<iil.  Co..  10  H.  L.  Ca.s'.  473  ;  32 
L.  J.,  Q.  B.  241:  8  L.  T.  768:  11 
W.  11.  1023. 

(m)  (,'ieat  }\'e»tent  Rail.  Co.  v. 
McCarthy,  12  App.  Cas.  218  ;  5tV 
1..  J.,  P.  G.  33  ;  .-.O  L.  T.  582  ;  35 
W.  R.  42!). 
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question  for  the  jurj-  whether  the  higher  rate  is  unreason- 
able in  the  sense  that  it  is  so  high  as  to  be  prohibitory ; 
and  the  mere  fact  that  the  lower  rate  is  so  low  that  cattle 
dealers  invariablj'  avail  themselves  of  it  is  not,  standing 
alone,  evidence  that  the  higher  rate  is  unreasonable  or 

prohibitory  iy).  ,        , ,.  i    j  -^u         „««- 

The  higher  rate  need  not  be  published  in  the  manner 
that  tolls  arc  directed  to  be  published  by  the  Railway 
Clauses  Act,  1845,  s.  98 ;  the  posting  up  the  effect  of  it,  e.f/., 
that  it  is  10  per  cent,  the  owner's  risk  rate,  is  sutticient  {z). 

When  a  /ailway  company  agrees  to  carry,  at  a  reduced  ~»-  f-^ 
rate,  upon  condition  of  being  relieved  from  the  ordinary  misconduct, 
liability  for  negligence,  and  to  be  responsible  only  tor  the 
consequences  of  the  wilful  misconduct  of  their  servants,— 
a  condition  which  has  been  held  to  be  reasonable  if  a 
higher  rate  is  offered,  which  is  not  exorbitant,— it  will  be 
for  the  plaintiff,  in  an  action  for  injury  to  the  goods  carried, 
to  prove  more  than  culpable  negligence,      ihere  must  be 
evidence  of  actual  wilful  misconduct  causing  the  injury  {a). 
"•Wilful  misconduct,'  "  said  Bramwell,^   J.  (h),     means 
misconduct  to  which  the  will  is  a  party,  something  opposed 
to  accident  or  negligence,  the  mi«conduct,  not  the  conduct, 
must  be  wilful.     It  has  been  said,  and,  I  think,  correctly, 
that  perhaps  one  condition  of  wilful  misconduct  must  be 
that  the  person  guilty  of  it  should  know  that  mischief  will 
result  from  it.     But  to  my  mind  there  might  be  other 
'  wilful  misconduct.'  I  think  it  would  be  wilful  misconduct 
if  a  man  did  an  act  not  knowing  whether  mischief  would 
or  would  not  result  from  it."  ,  •      * 

The  withholding  of  cattle  under  a  groundless  claim  to 
detain  them  is  not  "detention"  within  the  meaning  of 
conditions  that  the  company  are  not  to  be  liable  in  respect 
of  loss,  or  detention,  or  injury,  except  upon  proof  that  such 
loss,  detention,  or  injury,  arose  from  the  wilful  misconduct 
of  the  company  or  its  i  ervants  (c). 

The  onus  of  proving  that  a  condition  is  reasonable, 
upon  the  company  (rf). 


Onus  of  proof. 


(w)  Foreman  v.  Great   Western 

««;/.  r<..,  38  L.T.8r,i. 

(z)  Great  W extern  Rail.  Ci>.  v. 
McCarthy,  ubi  supra. 

(a)  Great  Western  Rail,  '^'c  v. 
aienitter,  29  L.  T.  422  :  22  W.  R. 
;->  8ee  also  Wfkh  v.  Great 
Weaern  Rail.  Co.,  26  W.  R.  Ill ; 
At'ici*  V.  Great  Western  Rail.  Co.,  3 
q.  B.  D.  195  ;  47  L.  J.,  Q.  B.  131  ; 


37  L.  T.  744  ;  2rt  W  ■..")-  C.  A. ; 
Hoarew  Great  W'  i  ^ail.  (o., 
37  L.  T.  ISfi  :  25  W.  K.  o3. 

(b)  T^icisv.  Great  Western  Rail. 
Co.,  3  Q.  B.  U..  at  p.  206. 

(r)  Gordon    v.    Great    Wentern 

Roil.  Co..  8  Q.  B.  D.  44  ;  51  L.  J., 

Q.  B.  58  ;  45  L.  T.  5oa  ;  30  W.  R. 
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It  will  have  been  seen  by  a  consideration  of  the  cases 
that  the  reasonableness  or  unreasonableness  of  a  condition 
depends  upon  the  nature  of  the  articles  to  be  conveyed,  the 
degree  of  risk  attendant  upon  their  conveyance,  the  rate  of 
charge  made,  and  all  the  circumstances  of  each  particular 
case. 

Very  slight  evidence  of  non-delivery  is  sufficient  to  call 
upon  the  defendant  to  prove  delivery  (e).  If  the  carrier 
deliver  the  goods  at  the  place  directed  in  accordance  with 
the  ordinary  usage,  he  has  fulfilled  his  obligation,  although 
he  has  delivered  them  to  a  person  the  sender  did  not 
intend  (/).  Where  cattle  sent  by  railway  were  kept  at 
the  arrival  station  with  the  sanction  of  the  plaintifT-s 
servant,  until  they  could  be  removed  according  to  the 
police  regulations,  it  was  held  that  the  liability  of  the 
railway  company  as  carriers  had  ceased  when  the  alleged 
loss  and  damages  occurred  (g). 

There  is  no  general  rule  of  law  requiring  carriers  to 
give  notice  to  the  consignor  of  the  refusal  of  tlie  consignee 
to  receive  goods,  but  carriers  are  merely  bound  to  do  what 
is  reasonable,  under  the  particular  circumstances  of  each 
t-ase  (/<).  However,  Bramwell,  B.,  said  in  the  case  of 
Hudson  V.  Baxendale  Qi),  that  "  the  judgment  of  the 
majority  of  the  Court"  (from  which,  however,  he  dissented) 
"  in  Crouch  v.  Great  Western  Railway  Company  (i)  seemed 
to  show  tiiat  it  was  the  duty  of  the  carrier  to  commimicate 
with  the  consignor." 

If  the  consignee  makes  default  in  receiving  the  goods 
the  carrier  is  entitled  to  recover  from  him  the  expenses 
reasonably  incurred  in  taking  care  of  the  goods.  A  person 
sent  a  liorse  by  railway,  consigned  to  himself  at  a  station 
on  the  line,  and  paid  the  fare.  When  the  horse  arrived 
at  the  station  there  was  no  one  on  his  behalf  to  receive  it, 
and  the  railway  company  therefore  placed  it  with  a  livery 
stable-keeper ;  and  it  was  held  that  the  company  could 
recover  from  the  owner  of  the  horse  the  reasonable  charges 
which  it  had  paid  to  the  stable-keeper  {k). 


rt/id  South  Coant  Rail.  Co.,  29  L.  J., 
Q.  B.  209  ;  LewUv.  Great  Mestern 
Kail.  Co.,  3  Q.  B.  D.,  at  p.  205. 
Per  Bramwell,  L.  J. 

(0  (friffith»  V.  Lee,  1  C.  &  P. 
110;  Uaivke*  y.  Smith,  C&r.  ii  M. 
72. 

(/)  M'Kean  t.  M'lver,  L.  R.,  6 
Kx.  36  ;  40  L.  J.,  Ex.  30 ;  24  L.  T. 
559. 


(jl)  Sliepherd  v.  Brintol  and 
Exeter  Rail.  Co.,  L.  R.,  3  Ex.  189  ; 
37L.  J.,  Ex.  113. 

(A)  IIvdsoH  V.  Baxendale,  27 
L.  J.,  Ex.  93. 

(i)  Crouch  v.  Great  Wetterti 
Rail.  Co.,  20  L.  J.,  Ex.  418. 

(ft)  Great  Northern  Rail.  Co.  v. 
Swajield,  L.  R.,  9  Ex.  132;  43 
L.  J.,  Ex.  89  ;  30  L.  T.  562. 
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After  goods  have  been  refused  at  tlieconsignee  s  address, 
the  carrier  becomes  an  involuntary  bailee,  and  is  only 
bound  to  act  with  due  and  reasonable  care  and  diligence  (I). 

It  is  no  answer  to  an  action  against  carriers  by  the 
owner  of  goods  lost  (who  was  the  consignee),  tliHt  the 
consignor,  after  the  loss  of  the  goods,  claimed  compensa- 
tion and  that  the  carriers,  without  notice,  and  believing 
liim'to  be  the  owner,  paid  compensation  to  him  (;«). 

In  a  cnse  In)  in  which  the  plaintiff  sent  ahorse  of  great 
value  to  the  vaid  of  the  defendants'  railway  station  at 
Worcester,  for  the  purpose  of  its  being  carried  by  tlieir 
railway  ;  and  by  the  direction  of  a  servant  ot  the  company, 
the  plaiiitirs  groom  was  leading  the  horse  to  the  plat- 
fomi,  when  it  was  startled  by  another  horse,  and  backed 
upon  some  sharp  iron  girders  lying  on  the  spot,  receiving: 
such  an  injury  that  it  was  necessary  to  kill  it.     No  declara- 
tion  of  value  had  been  made,  nor  had  any  ticket   been 
taken  or  fare  demanded  ;  the  usual  practice  at  that  station 
being  to  put  the  horse  into  the  box,  in  which  it  was  to  he 
conveyed  in  the  first  instance.     The  jury  found  that  the 
defendants   were   guilty    of  negligence    in    putting  the 
cirdei-s  \vhere  they  were,  and  that  there  was  no  negligence 
on  the  part  of  the  groom,  and  found  a  verdict  for  tlie 
plaintiff  for  1,000L     A  rule  was  subsequently  obtained, 
mirsuaiit  to  leave  reserved,  calling  upon  the  plaintifl  to 
show  cause  why  the  damages  should  not  be  reduced  to 
50?.,  on  the  ground  that  the  plaintiff's  right  to  recover 
was  limited  to  that  sum  by  17  &  18  Vict  c.  31,  s.  7.     The 

Court  differed  in  opinion,  but  it  was  held  by  the  majority 

that  the  rule  should  be  made  absolute   to    reduce    the 

damajjes  to  50i.  ,  . 

It  was  held  by  Cockburn,  C.  J.,  who  dissented  from  this 
iudsraent,  that'  as  the  negligence  complained  of  was  not 
the  negligence  of  the  defendants  in  their  character  of 
carriers,  they  were  not  entitled  to  the  protection  of  this 
section  ;  secondly,  if  they  would  have  otherwise  been  en- 
titled to  the  protection,  there  was  no  evidence  ot  their 
having  notified  the  increased  rate  of  charge  as  required 
by  the  section  ;  and  tliirdly,  therefore,  on  both  grounds, 
the  plaintiff  was  entitled  to  recover  the  full  value  ot  the 
horse. 
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Opinion  of 
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(0  Heuifh  V.  Limdoti  and  Xorth 
Wentern,  llail.  Co.,  L.  B.,  5  Ex.51  ; 
39  L.  J.,  Kx.  48  ;  21  L.  T.  676. 

(ffi)  Coombi  V.  Brittol  and  L'j:t- 


^^/- i?fl;/.  r».,  27  I.  J.,  Ex.  260. 

(,A  Ilodqman  v.  Wtxt  Midland 
Bail.  Co.,  "33  L.  J.,  Q.  B.  233. 
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Of  Blackburn, 
J. 


Of  Mellor,  J.        Mellor,  J.,  was  of  opinion  that  the  provision  in  the 
j  section  applied  not  only  to  the  risks  of  cflriiuge  and 

conveyance,  but  also  to  those  which  attend  the  receiving 
and  delivery  ;  that  the  injury  was  done  in  receiving  the 
horse ;  and  therefore,  that  as  there  was  no  declaration  of 
value,  the  plaintiff  could  not  recover  more  than  the  5C/. 

It  was  held  by  Blackburn,  J.,  that  the  statute  is  not 
confined  to  neglects  and  defaults  after  the  relation  of 
carrier  and  customer  has  been  completely  established,  and 
that  the  real  value  above  501.  cannot  be  recovered  unless 
the  declaration  is  made  before  the  injury  happens,  though 
it  happen  before  the  receipt  by  the  railway  company  is 
complete. 

The  mere  casual  knowledge  of  a  railway  company  of 
the  excess  in  value  of  a  horse  sent  to  be  carried,  derived 
from  a  letter  of  the  sender  to  their  traffic  manager,  does 
not  entitle  them  to  refuse  to  carry  it,  except  at  the 
increased  per  centage  of  charge  (o). 

A  railway  company  is  not  responsible  for  the  non- 
delivery of  live  stock,  where  the  owner  has,  in  defiance  of 
the  known  course  of  business  of  the  company,  permitted 
them  to  be  delivered  at  one  of  the  company's  stations 
without  an  acknowledgment  from  the  proper  officer  of 
their  receipt  for  the  purpose  of  their  being  carried, 
although  they  are  proved  to  have  been  delivered  to  an 
officer  in  the  company's  employ  (p). 

Where  one  railway  company  undertakes  to  carry  goods 
from  a  station  on  their  railway  to  a  place  on  another  dis- 
tinct railway,  with  which  it  communicates,  this  is  evidence 
of  a  contract  with  tliem  for  the  whole  distance,  and  tlie 
other  company  will  be  regarded  simply  as  their  agents  (5). 
But  the  first  company  might  by  a  special  contract  restrain 
their  liability  to  the  limits  of  their  own  rail,  where  they 
expressly  act  as  agents  for  the  other  company  (r).  And 
the  question  as  to  which  company  is  liable  will  depend  on 
the  terms  of  the  special  contract  in  each  individual  case. 
Thus,  in  Caoji  v.  Great  Weatern  Railway  Company  <»), 
the  plaintiff  delivered  cattle  at  a  station  of  the  Shrews- 
bury and  Hereford  Railway  Company,  to  be  conveyed  to 
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00  Bohimtni  V.  South  Westeru 
Hid.  Co.,  19  C.  B.,  N.  S.  51  ;  34 
L.  J.,  C.  P.  234. 

(p)  Slim  V.  Great  J\'i>rtherii 
Jlail.  Co.,  14  C.  B.  647. 

(q)  Mutchamp  v.  Laneattei;  &c., 
Jiail.  Co.,  8  M.  &  W.  421  ;  3  H,  & 


0.  7,  .  4  H.  &  C.  582— Ex.  Ch.  ; 
58  R.       758. 

(r\  J-..'wle.i  V.  Great  Wi-xfer» 
Hail.  Co.,  22  L.  J.,  Ex.  7<j ;  7 
Exch.  699. 

(«)  29  L.  J.,  Ex.  165  ;  oH.tN. 
274. 
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B.,  and  signed  a  contract  note  with  that  company,  one  of 
the  terms  of  which  was,  that  the  company  would  not  be 
subject  to  liability  for  any  damage  arising  on  other  rail- 
ways.  The  cattle  were  pkced  on  a  truck  of  the  defendants 
lying  at  the  station,  and  were  conveyed  in  it  along  the 
Shrewsbury  and  Hereford  Railway  to  S.,  and  then  on  the 
defendants'  line  to  B.  Between  S.  and  B.  the  cattle 
were  injured  by  the  floor  of  the  truck  giving  way ;  and  it 
was  held  that,  as  the  contract  of  carriage  was  with  the 
Shrewsbury  and  Hereford  Company  for  the  entire  journey, 
the  defendants  were  not  liable. 

In  Oill  v.  Mancheatei;  Sheffield  and  Lincolnshire  Rail- 
way Company  (0,  the  Great  Northern  Railway  Company 
und  the  Manchester  Railway  Company  had  agreed  that  a  ^^ 
complete  and  full  system  of  interchange  of  traffic  should  'g^l 
be  established  from  all  parts  of  one  company  and  beyond 
its  limits,  to  all  parts  of  the  other  company  and  beyond 
its  limits,  with  through  tickets,  through  rates  and  invoices, 
and  interchange  of  stock  at  junctions,  the  stock  of  the  two 
companies  being  treated  as  one  stock.  The  agreement 
provided  for  the  division  of  the  traffic.  The  plaintiff, 
wishing  to  send  a  cow  from  D.  to  S.,  went  to  the  station 
of  the  Great  Northern  Railway  Company  at  D.  and 
booked  her  for  S.  by  the  Manchester  line.  He  signed  a 
contract,  by  which  it  was  agreed  that  the  cow  was  to  be 
conveyed  upon  certain  conditions,  one  of  which  was  as 
follows :— "  The  Great  Northern  Railway  Company  gives 
notice  that  they  convey  horses,  cattle,  sheep,  pigs  and 
other  live  stock  in  waggons,  subject  to  the  following  con- 
dition :  That  they  will  not  be  responsible  for  any  loss  or 
injury  to  any  horse,  cattle,  sheep,  or  other  animal,  in  the 
receiving,  forwarding,  or  delivering,  if  such  damage  be 
occasioned  by  the  kicking,  plunging,  or  restiveness  of  the 
animal."  The  cow  was  put  into  a  truck  belonging  to  the 
Manchester  Railway  Company,  and  was  conveyed  to  S., 
where  their  servant,  who  was  in  charge  of  the  yard  or 
loading  place,  let  her  out  of  the  truck,  although  he  was 
cautioned  by  the  plaintiff  not  to  do  so  at  that  time.  The 
cow  rushed  out  of  the  truck,  and,  after  running  about  tlie 
yard,  got  upon  the  line  and  was  killed.  It  was  held  that 
the  Great  Northern  Railway  Company  was  the  agent  of 
the  Manchester  Railway  Company  to  make  the  contract 
for  the  carriage  of  the  cow,  and  that,  as  the  Manchester 
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{()  L.  R.,  8  Q.  B.  186 ;  12  L.  J.,  Q.  B.  89  ;  28  L.  T.  .JS*. 
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Bailwuy  was  not  protected  by  the  condition  above  act  ont, 
an  action  was  maintainable  Hsainat  them. 

In  Combe  v.  London  and  South  Weitem  Railway  Com- 
jxmy  (u),  the  plaintiff  sent  off  some  horses  from  \\.,  a  station 
on  one  company's  line,  in  horse  boxes  belonging  to  that 
company  in  charge  of  a  groom,  who  was  to  take  them  ti> 
F.,  a  station  on  the  defendants'  line.  At  G.  was  tlie 
junction  with  the  defendants'  railway,  where  it  was  neces- 
sary to  book  again,  and  whence  there  are  two  routes  toF. 
The  groom,  on  going  to  take  tickets,  was  told,  in  answer 
to  his  inquiries,  that  the  train  direct  to  F.  did  not  go  for 
some  hours,  but  that  by  paying  a  little  higher  fare,  he 
could  go  on  by  a  train  which  was  about  to  start  immedi- 
ately, and  went  round  a  longer  way.  He  said  he  would 
go  on  at  once,  and  he  and  the  horses  proceeded  in  the 
same  trucks  in  which  they  had  come  from  W.  At  Farn- 
ham  two  porters  came  to  unload  the  truck,  and  the  groom 
told  them  of  the  danger  of  an  accident  arising  from  ii 
wide  space  between  the  flap  and  the  body  of  the  horse- 
box, and  how  at  W.  it  had  been  stopped  up  for  the  horses 
to  be  put  in.  They  accordingly  tried  to  stop  it  up  with 
straw,  while  t'e  groom  kept  the  horses  quiet  insidi'. 
When  done  tuey  said  "  All  right,"  and  he  then  led  out  a 
mare,  her  f -al  fcllo  ving.  The  latter  put  its  foot  through 
the  opening  .ind  h^oke  its  leg.  It  was  held  that  the  com- 
pany were  bound  to  provide  a  truck  reasonably  fit  for  tlie 
conveyance  of  the  plaintiff's  horses,  and  there  was  evidence 
that  this  was  unfit,  and  that  the  defendants  had  adopted 
it  from  tlie  other  company  at  G.,  and,  by  sending  it  on  to 
F.,  became  liable  for  an  accident  cause*!  by  its  defects. 

The  Regulation  of  Railways  Act,  1868  (81  &  32  Vict. 
c.  119),  Part  II.,  8.  14,  provides  that  where  a  company, 
by  through  booking,  contracts  to  carry  any  aniinah, 
luggage,  or  goods  from  place  to  place,  partly  by  railway 
and  partly  by  sea,  or  partly  by  canal  and  partly  by  sea,  a 
condition  exempting  the  company  from  liability  for  any 
loss  or  damage  which  may  arise  during  the  carriage  of 
such  animals,  &c.  by  sea,  from  the  act  of  God,  the  king's 
enemies,  fire,  accidents  from  machinery,  boilers  and  steam, 
and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers  and  navigations,  of  whatever  nature  and  kind  soever, 
shall,  if  published  in  a  conspicuous  manner  in  the  office 
where  such  through  booking  is  effected,  and  if  printed  in 
a  legible  manner  on  the  receipt  or  freight  note  which  the 
{«)  31  L.  T.  613. 


CAUHYINO   HORSES. 


807 


company  gives  for  tuch  animaU,  SiC,  be  valid  as  part  of 
the  contract  between  the  consignor  of  such  anmat$,  dec, 
snd  the  company,  in  the  same  manner  as  if  the  company 
had  signed  and  delivered  to  the  consignor  a  bill  of  lading 
containing  such  condition.  For  the  purpose  of  this 
section,  the  word  '*  company  "  includes  the  owners,  lessees 
ur  managers  of  any  canal  or  other  inland  navigation. 

Sect.  16  of  the  s«me  Act  contains  provisions  for 
securing  equality  of  treatment  in  respect  of  tolls  where  a 
railway  company  is  authorized  to  work  steam  vessels  in 
connection  with  tlieir  lines. 

By  sect.  17,  "where  any  charge  shall  have  been 
made  by  a  company  in  respect  of  the  conveyance  of  goods 
over  their  railway,  on  application  in  writing  within  one 
week  after  payment  of  the  said  charge  made  to  the  secre- 
tary of  the  company  by  the  person  by  whom  or  on  whose 
account  the  same  has  been  paid,  the  company  shall  within 
fourteen  days  render  ai:  account  to  the  person  so  applying 
for  the  same,  distinguishing  how  much  of  the  said  charge 
is  for  the  conveyance  of  the  said  goods  on  the  railway, 
including  therein  tolls  for  the  use  of  the  railway,  for  the 
use  of  carriages,  and  for  locomotive  power,  and  how  much 
of  such  charge  is  for  loading  and  unloading,  covering, 
collection,  delivery,  and  for  other  expenses ;  but  without 
particularizing  the  severalitemsofwhich  the  last-mentioned 
poition  of  the  charge  umy  consist." 

By  sect.  18,  "  where  two  railways  are  worked  by  one 
company,  then,  in  the  calculation  of  tolls  and  charges  for 
any  distances  in  respect  of  traffic  (whether  passengers, 
animals,  goods,  carriages,  or  vehicles)  conveyed  on  both 
railways,  the  distances  traversed  shall  be  reckoned 
continuously  on  such  railways,  as  if  they  were  one 
railway  ** 

The  Regulation  of  Railways  Act,  1871  (84  k  35  Vict, 
c.  78),  8.  12,  enacts  that  "  where  a  railway  company 
under  a  contract  for  carrying  persons,  animals,  or  goods 
by  sea  prociure  the  same  to  be  carried  in  a  vessel  not 
belonging  to  the  railway  company,  the  railway  company 
shall  be  answerable  in  damages  in  respect  uf  loss  of  life 
or  personal  injury,  or  in  respect  of  loss  or  damage  to 
animals  or  goods,  in  like  mai\ner  and  to  the  same  amount 
as  the  railway  company  w'^nld  be  answerable  if  the  vessel 
had  belonged  to  the  railway  company ;  provided  that  such 
loss  of  life  or  personal  injury,  or  loss  or  damage  to 
animals  or   goods,  happens  to   the  person,  animals,  or 
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goods  (•*  the  CMC  maybe)  during  tlie  carriage  of  tie 
aame  in  such  veasel,  the  proof  to  tlie  contrary  to  lie  ui»oii 
tlie  railway  company." 

This  section  extended  the  provisions  of  the  81  &  82 
Vict.  c.  119,  B.  16,  ante,  p.  807,  to  the  carriage  of  go^wis 
which  a  railway  company  contracted  to  carry  in  ships  not 
belonging  to  them  ;  and  as  the  second  paragraph  »)f  tlint 
enactment  incorporated  the  whole  of  the  UHilwiiy  \m\ 
Canal  Traffic  Act,  1864,  it  was  held  that  a  condition 
made  by  a  railway  company  limiting  their  liability  m 
respect  of  animals  procured  to  be  carried  by  them  by  si  a 
in  vessels  not  belonging  to  them,  was  not  binding  on  tlie 
consignor  unless  reasonable  (x).  But  this  provisitm  vm 
repealed  by  sect.  59  of  the  Railway  and  Canal  Traffic 
Act,  1888  (51  &  52  Vict.  c.  26),  and  sect.  28  -f  tlie 
same  Act  siieciBcally  applied  to  sea  traffic  the  prohibition 
of  undue  i)reference  only,  so  that  sect.  7  of  the  Act  ot 
1864  no  longer  applies  to  sea  traffic  iy). 

Sect.  22  (xxi.)  of  the  Diseases  of  Animals  Act,  1894 
(67  &  58  Vict.  c.  57),  empowers  the  Board  of  Agricultnie 
&c  to  dLin.  from  ti*n«  *<>  *""«  *°  '"■''®  *"*'^  orders  as  they  think  tit, 
feet  carriajfes,  subject  and  according  to  the  provisions  of  the  Act,  for 
b.»t«,  itc.  prescribing  and  regulating  the  cleansing  and  disinfecting! 
of  vessels,  vehicles,  and  pens,  and  other  places  used  for 
the  carrying  of  animals  for  hire  or  purposes  coinifotiil 
therewith.  Accordingly,  by  the  Animals  (Transit  nnd 
General)  Order,  1895,  provisions  are  made  for  tlif 
cleansing  nnd  disinfecting  in  the  mode  therein  ordered— of 
every  vessel  used  for  carrying  animals  by  sea,  or  on  a 
canal,  river,  or  inland  navigation,  after  the  landing  of 
animals  therefrom,  and  before  the  taking  on  board  of  any 
other  animal,  or  other  cargo— of  every  horse-box,  truck 
and  van  on  every  occasion  after  an  animal  is  taken  out  of 
the  same,  and  before  any  other  animal  is  placed  theniu 

of  every  movable  gangway  or  other  apparatus  used  for 

transit  of  animals  on  or  from  a  truck  or  vessel  as  soon  as 
practicable— and  of  every  loading  pen,  either  on  each 
day  on  which  it  is  used  and  after  the  using  thereof,  or  at 
soine  time  not  later  than  twelve  o'clock  at  noon  of  the 
next  following  day,  unless  the  following  day  is  Sunday, 
and  then  on  the  following  Monday,  and  before  the  ttsnig 
thereof.  For  any  contraVeution  of  these  provisions  tlie 
owner  and  master  of  the  vessel  in  which;  and  the  railway 

(X)  Doola  n  v.  Midla  nd  Ra  it.  Co.,  (y)  Hodges  on  Railways,  7th  Ed. 

2  App.  Cas.  792  ;  34  L.  T.  317.  p.  627. 
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coinpiiny  carrying  Hiiimftli  on  or  owuinc  or  working  the 
nilwfty  on  which ;  and  the  owner  f)f  the  appHratus,  in 
respect  of  which  the  same  is  done,  ahull  each  be  deemed 
ti)  be  guilty  of  an  offence  against  the  Act  («). 

A  carrier  of  goods  or  cattle  is  only  bound  to  carry  in  a 
reasonable  time  under  ordinarj-  circumstances,  and  is  n«it 
bound  to  use  extraordinary  efforts,  or  incur  extra  expense 
in  order  to  surmount  obstructions  caused  by  the  act  of 
(lod,  such  aa  a  fall  of  snow  (a).     Nor  is  he  responsible 
for  delay  arising  from  causes  beyond  his  control ;  e.ff.,  a 
railway  company  was  prevented  from  unavoidable  obstruc- 
tion on  its  line  from  CRivving  goods  within  tlie  usual 
time.     The  obstruction  was  occasioned  by  an  accident 
resulting  w)lely  from  the  negligence  of  another  company, 
having  parliamentary  running  lowers  over  their  line;  and 
it  was  held  that  the  railwuy  company  was  not  liable  tu 
the  owner  of  the  ^'uodsi  for  damage  caused  to  them  by  the 
delay  (fc).     What  i-s,  or  ia  not.  reasonable  time,  must  be 
judged  with  reference  t<>  the  nwnn^  ;it  tlie  carrier's  dis- 
posal for  forwarding  the  <,'oodh(f);  but  if  his  course  of 
business  is  inconsisten I,  with  reasonable  expedition,  it  is 
iio  answer  to  an  action  a<.aiiist  hi:n  foi  damages  arising 
from  delay,  that  he  carrie.l  >it  tlie  onliiiary  rate  at  which 
he  conducted  business (</).     Provided  that  he  caiTy  by  a 
reasonable  and  usual  route  he  is  not  bound  to  carrj-  by 
the  shortest  route,  even  though  empowered  by  statute  to 
charge  a  mileage  rate  for  carriage  («). 

A  ferryman  is  bound  not  only  to  provide  a  safe  mod* 
of  conveyance,  but  also  proper  means  for  the  embarkation 
and  landing  of  the  animals  carried  by  liira.  The  defen- 
dants, lessees  of  a  ferry  over  the  river  Mersey,  ran  stean;- 
boats  across  for  the  conveyance  of  passengers  and  gooth 
for  hire.  They  also  carried  animals,  but  it  was  not  their 
practiee  to  take  charge  of  the  animals  when  on  board. 
The  plaintiff,  having  paid  his  usual  fare,  led  his  mare  on 
board  at  one  side  of  the  river,  and  remained  with  her 
until  the  steam-boat  reached  the  other  side.  For  landing 
the  passengers  and  animals  the  defendants  had  provided 
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"  Ueatonoble 
time." 


(:)  See  Jjiiiuit/  v,  Blake.  66  L.  T, 
.■.30  ;  :.«  J.  P.  480.  See  also 
AnimaU  (Transit  and  General) 
Amendment  Order.  1904. 

(«)  Uridilutt  V.  (ifreal  Nurtheia 
Rail,  ^o.,  2S  L.  J,,  Ex.51. 

(A)  Taijlor  v.    Oreat    Xorthern 

Hail.  r,...L.  R.,  1  c.  P.  ■isr>:  ^o 

L,  J.,  C.  p.  210. 


A  fcrm 


,  LiiHdoii  II  ml  yorth 
Co.,  A-i  I..  .J..  Q.  B. 


{!•)  Hull-*  V. 
Wetteni  Unil. 
292. 

{(/)  lilakemore  v.  iMHi-imliire 
,uid  VorMirt-  IhOI.  T.'.,  1  V.  ^  K, 
7ti ;  Iliilen  V.  London  mid  Xorth 
Wenten,  Hail.  Co.. 32  L.  J..y . B. 2!)2. 

(r)  Myei-*  v.  IaihiIoh  mid  South 
Western  Jlail.  Co.,  L.  It., .".  C.  P.  1. 
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a  movable  slip  leading  from  the  boat  to  a  landing- 
barge.  The  slip  had  a  hand-rail,  which  had  been  twice 
recently,  to  the  defendants'  icnowledge,  broken  by  the 
pressure  of  a  horse  on  landing ;  and  in  the  handrail  was 
on  iron  spike,  which  appeared  whenever  the  rail  gave 
way.  The  defendants  had  also  been  cautioned  that  the 
slip  was  unsafe.  They  notwithstanding  continued  to 
use  the  slip,  leaving  the  broken  rail  slightly  tied  up,  so 
that  it  appeared  sound.  Over  this  slip  the  plaintiff 
proceeded  to  lead  his  mare  towards  the  sliore ;  but  she 
pushed  against  the  rail,  which  immediately  gave  way,  and 
the  iron  spike  concealed  in  it  injured  her  severely.  It 
was  held  that  the  defendants  were  bound  not  only  to  fiiul 
a  good  boat,  but  also  a  good  slip,  and  therefrom  so  tu 
bridge  over  the  space  between  the  boat  and  the  land  as  tu 
provide  means  for  getting  from  one  to  the  other.  And 
that  although  the  mare  was  under  the  control  and  manage- 
ment of  the  plaintiff,  they  were  liable  for  the  injury  to  her 
in  consequence  of  their  culpable  negligence  in  allowing 
an  improper  slip  to  be  used  (/). 

The  damages  to  be  paid  will  be  measured  by  the  value 
of  the  animal,  if  it  be  killed,  or  by  the  loss  on  tlie  sale, 
if  it  be  injured,  but  in  respect  of  companies  under  the 
Railway  and  Canal  Traffic  Act  (,9),  within  the  limit  of 
Damages  imposed  by  that  statute,  viz.,  for  a  horse  50/., 
neat  cattle  per  head  15/.,  and  for  sheep  and  pigs  per 
head  2/.,  unless  at  the  time  of  delivery  they  shall  be 
declared  to  be  of  higher  value  than  that  above  mentioned; 
in  which  case,  however,  they  crnnot  be  estimated  upon  a 
liigher  value  than  that  which  h<ts  been  declared  by  their 
owner  or  his  agent  in  the  written  declaration  required  by 


(  f)   WilloHghhij  v.  Ilorridge,  22 
L.  .L.C.  P.  <J0. 


0/)  17  &  18  Vict.  c.  31. 


Canadian  Caaei. — Where  animals  were  delivered  to  an  express 
compauy  to  be  curried  to  a  placo  for  exhibition,  this  being  made 
known  to  the  company  at  the  time  of  delivery,  and  they  were  not 
delivered  to  the  aadi-ess  given  until  ten  hours  after  their  arrival  iit 
!4uch  place  and  too  late  for  exhibition,  the  company  was  held  liable 
to  the  owner  in  damages,  including  anticipated  profits.  Kenned;/ 
V.  Ammain  Express  VomfHiny,  22  Ont.  A.  a,.  278  (1895). 

The  owner  of  a  horse  who  keeps  the  auimul  under  his  ])ersonul 
charge  while  being  carried  on  a  ferry-boat  with  guai-d-ruils  only 
fifteen  inches  high  cannot  recover  from  the  ferryman  the  value  of 
the  horse  if  it  is  lost  overboard  and  drowned  by  reason  of  its  rest- 
less di8|)osition  and  the  inabiUty  of  the  owner  to  control  it. 
ItoMsel  V.  A  uiniiis,  Q.  E.  18  S.  C.  474  (liK)0).  But  see  Laioie  v.  The 
Queen,  3  Ex.  C.  B.  9(i. 
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the  company,  though  the  declared  value  is  leas  than  the 

i-ertl  value  (ft).  ,    .  ^  -^ 

If  horaes  or  cattle  are  injured  on  their  way  to  an  agri- 
cultural show,  the  chance  of  obtaining  a  prize  is  too 
remote  a  ground  for  damages  (i).  But  such  expenses  as 
are  reasonably  and  necessarily  incurred  by  the  owner  in 
consequence  of  unreasonable  delay  in  the  delivery  ot  goods, 
may  be  recovered  against  the  carrier  (k). 

in  order  to  recover  damages  for  non-sale,  owing  to 
delay  in  carrying,  there  must  have  been  an  actual  contract 
to  buy  for  a  price  (l). 

\.  railway  company  having  failed   to  provide  horse- 
boxes,  pursuant  to  contract,  for  the  conveyance  of  horses 
for  sale  by  auction  in  Dublin  on  the  day  but  one  foUow- 
iiiB.  the  owner  was  compelled  to  send  them  by  road,  a  dis- 
tance of  twenty-four  miles,  in  order  that  they  might  aiTive 
in  due  time  for  the  sale,  and  for  previous  inspection  by 
Duichasers.     The  horses,  which  were  valuable  hunters, 
were  in  soft  condition  at  the  time.     They  were  deteriorated 
in  appearance  by  the  fatigue  of  the  road  journey  ;  one  ot 
tbem  was  lamed ;  and  such  as  were  sold  realised  prices 
below  what  would   have  otherwise   been  obtained,  the 
others  being  left  on  the  owner's  hands.    It  appeared  that 
it  they  had  been  in  hard-fed  condition,  they  would  have 
borne  the   journev    without    injury.      The    company  s 
station-master  was.  at  the  time  of  the  contract,  aware  ot 
tlie  intended  sale  and  of  the  day  on  which  it  was  to  take 
i.lrtce.     It  was  held  that  the  company  were  not  liable  in 
damages  for  the  whole  of  the  loss  which  the  owner  sus- 
tniued  in  consequence  of  the  injuries  occasioned  by  t he 
road  journey ;  but  that  the  measure  of  damages  was  tlie 
<leterioration   which   the    horses,   if  in   ordinary   condi- 
tion and  fit  to  make  the  journey,  would  have  sutjered 
tliereby,  and  the  time  and  labour  expended  on  the  road  vw). 
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(//)  M'Caiiee  v.  Loniloii  ami 
.\oit/i  fVt-ntttnt  Itail.  <i).,i\  L.  J.. 
K.x.  t)5  :  34  L.  J.,  Ex.  3"»— Kx.  t'li. 

((')  ]\'ufwii  V.  Aiiihi-riiiiti:  Xot- 
tliiilhiiiii  and  Hoftoa  Ituil.  I'o.,  15 
.lur.  448:  «'.»  II.  H.  TC.2. 

(k)  niiiik  V.  ho^fiidale,  1   Ex. 


(0  Hurt  V.  IliiJfeiiihde,  1*>  \'.  1- 
;Wo,  Martin,  B. 

(/»)  Waller  v.  MhUanil  (tirnt 
We»te III  Rail.  Co.,  L.  U.,4  Ir.:<7f, : 
reversing  L.  U.,  1  li.  520. 


Canadian  Law.— Under  the  Criminal  Code  of  Ciiniidii,  U.  ^.  C. 
1906,  c.  146,  8.  544,  a  railway  company,  or  the  owner  or  master  ol 
a  vessel,  having  cattle  in  transit,  or  the  o^""' "':i'"7".V^r"  fv,,^.! 
.ustody  of  .uch  cattle,  who  knowingly  or  wilfully  /''!»''.  'l'^, 
luoper  rest  and  nourishment  to  such  cattle  while  lu  transit  is  lublo 
to  a  penalty  not  exceeding  8 100. 
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PART  II. 

NEGLIGENCE   IN  THE   USE   OF   HORSES,    ETC. 


Definition  of 
negligence. 
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driving. 


CHAPTER  I. 

THE  CRIMINAL  AXD  CIVIL  LIABILITIES  OF  PARTIES  FOR 
INJURIES  INFLICTED  OR  INCURRED  IN  DRIVING,  ALSO 
THE  RULE  OF  THE  ROAD  AND  NEGUGENT  DRIVING  UV 
A   SERVANT. 

Negligent  BriTing. 

Negligence  is  defined  to  be  the  omitting  to  do  somethiiifif 
which  a  reasonable  man  would  do,  or  the  doing  something 
which  a  reasonable  man  would  not  do;  in  either  case 
causing  mischief  to  a  tliird  party  ;  not  intentionally,  for 
then  there  would  be  no  negligence  (a). 

An  abstract  rule  as  to  what  will  constitute  negligent 
drii-ing  can  hardly  be  laid  down.  It  must  depend  upon 
all  the  circumstances  of  each  case.  Thus,  it  was  held  by 
Bayley,  J.  (b),  that  a  carter  sitting  inside  a  cart,  insteail 
of  attending  at  the  horse's  head,  was  guilty  of  negli- 
gence ;  and  the  fact  tliat  while  he  was  there  sitting,  the 
cart  went  over  a  child,  who  was  gathering  up  flowers  on 


(a)  I'or  Aldereon,  B.,  Jili/t/,  v. 
JiirmiHi/ham  Waterworku  Co,.  2 
Jur..  X."  S.  333. 


(A)  Kiiiijfit's  nine,  1  I^win,  C.  C. 
16S. 


Careless  Canadian  Casea. — The  trial  Judge  submitted  these  questions  to 

driving.  the  jurj- :  1.  "Was  the  injurj-  to  the  hoy  [plaintiff's  son]  the  result 

of  the  negligence  of  the  defendant  or  his  servant  in  driving  the 
horses  or  team  'f  2.  Could  the  boy,  by  the  exercise  of  ordinary 
care,  have  avoided  the  injurj-:-  The  jury  having  found  a  verdict 
for  defendant,  under  the  directions  of  the  trial  Judge,  as  the  result 
of  their  findings  on  the  questions  so  put  to  them  :  Ihid,  that  tho 
verdict  should  be  set  aside  and  a  new  trial  ordered  on  the  ground 
that  the  question  should  have  been  put  to  the  jury  in  this  wise: 
Whether,  assuming  negligence  on  the  part  of  the  IJov,  the  injuiv 


NEGLIGENT  DRIVING. 


813 


the  road,  and  killed  it,  made  him  guilty  of  manslaughter. 
And  the  same  point  was  ruled  by  HuUock,  B.  (c).  But 
under  other  circumstances  a  driver  would  be  more 
negligent  in  being  off  than  on  his  vehicle. 

If  a  man  rides  recklessly  a  wild  horse  into  a  crowd, 
and  kills  a  person,  it  will  be  murder,  in  the  same  way  as 
it  has  been  so  held  when  bricks  were  thrown  from  the 
top    of   a    house  into    a    thoroughfare,   and    killed    a 

person  ((/). 

If  a  person  driving  a  caniage  happens  to  kill  another, 
and  he  saw  or  had  timely  notice  of  the  mischief  likely  to 
ensue,  and  yet  tvilfuUy  drove  on,  it  will  be  murder ;  for 
the  presumption  of  malice  arises  from  the  doing  a 
dangerous  act  intentionally,  and  "there  is  the  heart 
regardless  of  social  duty  "(e). 

If  the  driver  might  have  seen  the  danger,  but  did  not 
look  before  him,  it  will  be  manslauffhter  for  want  of  due 
circumspection  (e).  And  generally  it  may  be  laid  down, 
that  wliere  one  by  his  negligence  has  contributed  to  the 
.'  ^ath  of  another,  he  is  guilty  of  vianshtughter  (/). 

Where  a  man  was  indicted  for  the  manslaughter  of  a 
woman  by  driving  a  cab  over  her  in  a  public  street,  and 
his  defence  was,  that  he  had  used  due  and  proper  care  in 
driving  the  cab  upon  the  occasion  in  question;  it  was 
hel(J  that  tlie  burthen  of  proving  negligence  did  not  lie 
on  the  Crown,  but  that,  upon  the  fact  of  the  kilhng  being 
proved,  it  was  cast  upon  the  prisoner  to  show  tliat  he 
had  used  due  and  proper  care  in  driving  the  cab  (g). 

If  a  man  drive  a  carriage  or  cart  at  an  unusually  ruptd 
pace(h),  whereby  a   person   is   killed,  though  he   calls 


Wbeic  killing 
a  person  is 
held  to  bu 
murder. 


Wheiu  killiii<: 
B  person  !•< 
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((•)  Sprinj;  Assizes,  1829,  (luoted 
1  lA-wiii.  C.  C.  1<>8. 

((/)  Liverpool  Spring  Assizes, 
1K47,  ptr  AUlei'son,  B.,  ll/"!/-  v. 
Ciioli,  1  L«l.  Ravm.  14S. 

(,f)  1  Hale.  "47f,;  Fost.  2<;3 ;  1 
Kast's  rio.is  of  tlie  Crown,  2<)3  ; 
and  sec  Key.  v.  Cutik,  1  Ld.  Itayni. 

m. 


Siciiidall,  2  C.ii  K. 
Ir.  U., 


231 ». 

(7)  Reg.  V.  Careiidith,  8 
I'.  L  17H— C.  0.  R. 

(/()  See  tlie  General  Highway 
Act,  .■•  &  <i  Will.  4,  c.  aO,  s.  78  ;  and 
for  the  Mctioi>olis.  2  &  3  Vict.c.  47, 
s.  .■)4. 


could  not  have  been  avoided  Lv  the  exercise  of  ordinary  cure  on  the 
part  of  the  diivor.  W^»t  v.  IMilier,  18  N.  S.  R.  297  (1884).  An.l 
see  Cork  v.  ('nxwla  Ire  Com}>any,  3  Ont.  W.  R.  106.  _   . 

In  uu  action  for  damages  caused  by  alleged  careless  driving : 
/^/./,  that  where  the  highway  is  used  in  the  customary  wav,  or  111 
such  w;iv  as  circum8tunce.s  may  make  necessary,  evidence  of  actual 
negligence    must  be  given.     'Rami*'  v.    Walker,   18  N.  »■  R-   '•<J 
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repeatedly  to  such  person  to  get  out  of  the  way ;  if  from 
the  rapidity  of  driving,  or  from  any  other  cause,  the  \wr- 
son  cannot  get  out  of  the  way  in  time  enougii,  but  in 
killed,  the  driver  is  in  law  guilty  of  manslaughter  (i). 

If  each  of  two  persons  be  driving  a  cart  or  carriage,  at 
a  dangerous  and  furious  rate,  along  a  highway,  and  tiiey  be 
racing  and  inciting  each  other  so  to  drive,  and  one  of 
them  runs  over  a  man  and  kills  him,  both  are  guilty  of 
manslaughter  (k) ;  and  it  ia  no  ground  of  defence,  that 
the  deatli  was  caused  by  the  negligence  of  the  deceased 
himself,  or  tliat  he  was  either  deaf  or  drunk  at  the  time  {k). 

So,  also,  if  the  driver  of  a  carriage  be  racing  with 
anotlier  carriage,  and  from  being  Baabie  to  pull  up  his 
horses  in  time,  the  first-mentioned  carriage  is  upset,  and 
a  person  thrown  off  it  and  killed,  this  is  manslmif/hter  iu 
the  driver  of  that  caiTiage.  Thus,  where  two  omnibuses, 
running  in  opposition  to  each  other,  were  galloping  aloiif; 
n  road,  and  a  person  killed  by  the  upaetting  of  one  ot 
them,  for  which  the  driver  was  tried  : — Patteson,  J.,  in 
summing  up,  said  to  the  jury,  "  The  question  here  is, 
whether  you  are  satisfied  tliat  the  prisoner  was  driving  m 
such  a  negligent  manner  that,  by  reason  at'  his  gross 
negligence,  he  had  lost  command  of  his  horses  ?  And 
that  depends  on  whether  the  horses  were  unruly,  .>i- 
whether  you  believe  that  he  had  been  racing  with  the 
other  omnibus,  and  had  so  urged  his  horses  that  he 
could  not  stop  them ;  because,  however  he  might  be 
endeavouring  to  stop  them  afterwards,  if  he  ha<l  lost  the 
command  of  them  by  his  own  act,  he  would  be  answer- 
able, for  a  man  is  not  to  say,  I  will  race  along  u  rimd, 
and  when  I  have  got  past  another  carriage,  I  will  pull 
lip.  If  the  prisoner  did  really  race,  and  only  when  lie 
got  past  the  other  omnibus  endeavour  to  pull  up,  he 
must  be  found  guilty  ;  but  if  you  believe  that  he  was  run 
away  with,  without  any  act  of  his  own,  then  he  is  not 
guilty.  The  main  questions  are.  Were  the  two  omnibuses 
racing?  and  Was  the  prisoner  driving  as  fast  as  he  eould 
ill  order  to  get  past  the  other  omnibus,  and  had  he  ur^ed 
his  horses  to  so  rapid  a  pace  that  he  coubl  not  control 
them?  If  j'ou  are  of  that  opinion,  you  ought  to  etnivict 
him  ;  but  if  his  horses  ran  away  of  their  own  accord, 
without  any  act  of  liis,  he  is  entitled  to  an  acquittal"  (/). 


((')  Per     Garrow,     B.,    Jlrj-     v. 

]Vulk^>l■.  1  C.A:  V.-.iJO  :  -JH  R.  U.  7S1. 

(.*)  Jl>!J.  V.  Siviudill,  -'  C.  A:  K. 
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(/)  Nfj-  V.    'J'iiiimhtx.   7 
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If  a  man  undertakes  to  drive  another  in  a  vehicle,  he 
is  bound  to  exercise  proper  care  in  regard  to  the  safety 
otthe  man  under  his  charge,  and  if  by  culpable  negligent 
driving  he  causes  the  death  of  the  other,  lie  will  be 
guilty  of  manslaughter.  But  he  cannot  be  found  guilty 
of  manslaughter  if  the  deceased  himself  interfered  in  the 
management  of  the  horse  and  thereby  assisted  in  bnnguig 
about  the  accident  (m).  ,    . 

Contributory  negligence  is  not  an  answei  to  a  criminal 
charge,  as  to  a  civil  action  (»)•  And  even  if  the  doctrine 
of  contributory  negligence  does  apply  to  criminal  cases, 
yet  there  is  no  contributory  negligence  on  the  part  ot 
anyone  in  merely  getting  into  a  vehicle  and  allowing 
himself  to  be  driven,  although  the  driver  be  i)erceptibly 

drunk (o).  .  ,  .,    , 

When  a  person  has  been  killed  in  such  a  manner  that 
,10  want  of  care  could  be  imputed  to  the  driver,  it  will  be 
accidental  death,  and  he  will  be  excused  (p). 

Therefore,  if  the  driver  of  a  conveyance  use  all  reason- 
able care  and  diligence,  and  an  accident  happen  through 
some  chance  which  he  could  not  foresee  or  avoid,  he  is 
not  to  be  held  liable  for  the  results  of  such  accident  (</). 

Thus,  in  an  old  case,  where  A.  was  driving  a  waggon 
with  four  horses  in  the  highway  at  Whitechapel,  and  he 
being  in  the  waggon,  and  the  horses  upon  a  trot,  they 
threw  down  a  woman,  who  was  going  the  sanie  way  with 
a  burden  upon  her  head,  and  killed  her.  Holt,  C.  •)., 
Tracy,  J.,  Bury,  B.,  and  the  Recorder  Lovel,  held  this 
to  be  only  a  JHwat/iewtwre  (r). 

But  Lord  Holt  held  in  that  case,  if  it  had  been  m  a 
street  where  people  usually  pass,  it  would  have  been  man- 
slaughter :  but  it  was  clearly  agreed  that  it  could  not  be 

murder  (r).  »    , 

It  must  be  taken  for  granted  from  this  note  ot  the 
case,  that  the  accident  happened  in  a  highway  ichere 
people  did  not  usuaUy  pass  («) ;  for  otherwise,  the  circum- 
stance of  the  driver's  being  in  his  cart,  and  going  so  much 
faster  than  is  usual  for  carriages  of  that  construction. 
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lEeinarks  in 
Kast's  I'leas 
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(;m)  7/<v/.  v.  y.'«..<.  2-i  L.  T.  217  ; 
11  Cox.  ('.  C.  .■i44— LiiHh.  J. 

(«)  Iti-i/.  V.  A'l'ir,  12  Cox,  C.  C. 
H55— Hvics.  .1 .  See  J{.  v.  Jiircltiill. 
4  F.  A:  F.  1087,  contra  —  per 
Willes,  .1. 

(<>)  Itfi/.  V.  .loiirf,  22  L.  T.  217  ; 
11  Cox.  C.  C.  .■.4  4— Lu>li..T. 


(_/)-)  1   Hale.  47tJ:   Fosf.  2il3  ;  1 
East's  Fleas  of  tlio  Crown.  2t>M. 
(q)  lliij.  V.  Miii-niij,  .■>  Cox,C.  C 

.-.O'J  Clr). 

(;•)  <>.  15.  Sess.  Ijefore  Mich.  T. 
1 7»t4.  M.  S.  'I'ra(  y.  32. 

(x)  Fnlike  Wlnteehaix'l  of  the 
liietent  C  -y 
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savoured  much  of  negligence  and  impropriety  ;  for 
it  was  extremely  difficult,  if  not  impossible,  to  stop  the 
course  of  the  horses  suddenly  in  order  to  avoid  anv 
person  who  could  not  get  out  of  the  way  in  time.  And 
indeed  such  conduct  in  a  driver  of  so  heavy  a  carriajje 
might,  under  most  circumstances,  be  thought  to  betoken 
a  want  of  due  care,  if  any,  though  but  few,  persons 
might  probably  pass  by  the  same  road.  The  greatest 
possible  care  is  not  to  be  expected,  nor  is  it  required ; 
but  whoever  seeks  to  excuse  himself,  for  having  unfortu- 
nately occasioned  by  any  act  of  his  own  the  death  of 
another,  ought  at  least  to  show  that  he  took  that  care 
to  avoid  it  which  persons  in  similar  situations  are  most 
accustomed  to  do  (t). 

The  fact  that  streets  are  unusually  crowded  from  any 
public  procession  or  other  cause,  instead  of  excusing  a 
driver  when  proceeding  at  his  ordinar)'  pace  and  with 
ordinar}'  care,  requires  him  to  be  particularly  cautious, 
and  may  tend  to  render  him  criminally  answerable  for 
any  accidents  ensuing  from  driving  at  a  rate,  and  with 
those  precautions  which  he  might  have  ordinarilv 
observed  (u). 

If  any  one  be  maimed  or  otherwise    injured    bv  tlie 
"  wanton  and  furious  driving  or  racing,"  or  by  the  "wilful 
misconduct "  of  the  driver  of  any  pubUc  stage  can-iage, 
the  person  so  offending  is  guiltv  of  a  misdemeanor,  and  in- 
dictable under  the  statute  24  &  25  Vict.  c.  100,  s.  35  (,r). 
Under  2  A:  8  Vict.  c.  47,  s.  54,  everj-  person  who,  within 
the  Metropolitan   Police   District,  "  shall  ride  or  drive 
furiously,  or  so  as  to  endanger  the  life  or  limb  of  any 
person,  or  to  the  common  danger  of  the  passengers  in  any 
thoroughfare,"  is  liable  to  a  penalty  of  not  more  than  40«. 
Police  constables  are  empowered  to  take  a  person  into 
custody  without   warrant,   who   may    commit   any  such 
oftence  "  within  view  of  any  such  constable "  (v)  ;  a»d 
this  power  is  not  confined  to  cases  where  the  offender's 
name  and  residence  are  unknown  (z). 

A  conviction  for  furious  driving  under  this  statute, 
not  alleging  the  offence  to  have  been  committed  within 
view  of  the  police  constable,  was  held  not  to  be  a  bar  to 


{t)  1  East's  Pleas  of  the  C'lown. 
(!32. 

(«)  Vig.  V.  Minmi).  5  Cox,  t'.  ('. 

r.tiy  (I"'.). 

(j*)  Itc-enactinj:  1  lico.  4,  c.  4. 


(y)  2  &  :t  Vict.  c.  47.  t.  54. 

(--)  Jmtii-o  V.  (iiinliitfi.  Hi  ,1.  P. 
](»",  :  21  L.  J.,  C.  P.  lit  :  2  A:  :i 
Vict.  c.  47,  s.  63, 
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an  action  of  tre$pa*8  affiiinst  a  police  constable  for  the  arrest 
and  detention  of  the  party,  although  such  conviction  was 
tinappealed  against  and  acquiesced  in  (a). 

A  party  who  sustains  an  injury  from  the  careless  or 
negligent  driving  of  another  may  maintain  an  action,  unless 
he  has  himself  been  guilty  of  such  negligence  or  want  of  due 
care  as  to  have  contributed  or  conduced  to  the  injury  (/>). 

The  driver  of  a  public  vehicle  is  bound  to  be  a  skilful 
driver,  and  any  damage  arising  from  his  unskilful  driving 
is  a  ground  of  action.  A  less  degree  of  skill  is  to  be 
looked  for  from  the  driver  of  a  private  vehicle,  but  he  is 
bound  to  drive  with  reasonable  care  and  skill.  Thus, 
in  the  case  of  Collier  v.  Chaplin  {<■),  which  was  an  action 
to  recover  damages  for  an  injury  to  the  plaintiff,  and  to 
her  clothes,  from  being  upset  by  the  defendant,  when 
driven  by  him,  it  appeared  that  the  plaintiff  at  the  defen- 
dant's request  took  a  drive  with  him  in  his  cart,  and  that 
the  defendant  upset  the  cart,  by  reason  of  which  a  can  of 
gas-tar,  which  was  in  the  cart,  was  spilt  over  her  clothes, 
and  her  ankle  was  injured.  Byles  J.  told  the  jury  that 
the  defendant  was  not  bound  to  bring  the  same  skill 
and  care  as  a  driver  of  a  public  vehicle,  to  the  driving  of 
his  cart,  in  which  he  allowed  the  plaintiff  to  accompany 
him,  but  he  was  bound  to  drive  with  reasonable  care  and 
skill,  and  that  the  question  for  them  was  whether  the 
nccident  arose  from  the  defendant's  culpable  negligence  or 

not.  .  . 

An  action  lies  for  neglect  in  taking  care  of  vicious 
horses,  cattle,  dogs,  &c.  As  if  a  man  ride  an  unruly 
horse  in  Lincoln's  Inn  Fields  (or  other  public  place  of 
resort)  to  tame  him,  and  he  break   loose   and  strike  a 

person  (</). 

But  where  damage  is  done  in  consequence  of  a  person 
striking  a  horse  on  which  another  rides,  the  striker  is  the 
trespasser  and  the  rider  is  not  (e). 

A  man  and  his  wife  brought  an  action  of  trespass  for 
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(a)  Justice  V.  (timUhii,  10  J.  V. 
1U-.  ;  21  L.  J..  ('.  I'.  Hi. 

(A)  See  per  Coltman,  J.,  Tlwro- 
//...»/  V.  Jiri/iiii.  8  C.  11.  1*1. 

((•)  Collier  V.  Chaplin.  N.  P., 
<'.  P.  cor.  Bvles.  J..  Westminster, 
Feb.  1.  ISCS.  See  also  Moffat  v. 
IMemun.  L.  U..  H  P.  <".  11">:  22 
L.  T.  140  ;  ti  Moore,  P.  C.  t'..  N.  S. 
:<«'.» ;  ShiiKoii  V.  London  iii'twral 
Omnibus  Co.,  L.  K.,  8  C.  P.  390  ; 


42  L.  .1..  0.  P.  112;  28  L.  T. 
.•>60:  21  W.  R.  .V.»."i;  Manzoni  v. 
DomiUi-i,  6  Q.  P.  D.  1*"'.  1"''  ; 
Martin  v.  .Vorl/i  Miiro/xihtun 
Tramu-iiii.i  Co..  H  T.  L.  U.  HtHl. 

((/)  See  Com.  Ui^'.  Action  uiwn 
the  ('ase  for  Negllprence,  A.  •'> ;  iinil 
Ferocious  ami  Vicious  Animals, 
post.  Part  II.,  Chap.  11.  See  also 
Michael  \.  AlMtrn;  2  Lev.  17:<. 

(«■)  Cribton  V.  Pepper,  2  Salk.  G37. 
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R  battery,  and  declared  that  the  defendant  struck  the  hono 
whereon  the  wife  rode,  so  that  the  horse  ran  away  with 
her,  whereby  she  was  thrown  down,  and  another  horse  ran 
oyer  her,  whereby  she  lost  the  use  of  two  of  her  fingers. 
The  jury  found  for  the  plaintiffs  and  gave  them  48/. 
damages  (/). 

If  a  man  drive  furiously  round  a  comer  and  injure  a 
person  on  the  further  side,  he  is  liable  to  an  action  for  h'\n 
negligence  (g). 

One  of  the  mail  carts,  entering  the  General  Post  Office 
yard  at  the  rate  of  fire  or  six  miles  an  hour,  knocked 
down  and  seriously  injared  the  plaintiff',  n  widow.  On  hh 
action  being  brought  tl»e  defence  was,  that  the  accident 
was  occasioned  by  the  plaintiff*s  own  awkwardness,  in  not 
attending  to  the  driver's  warning.  Lord  Campbell  told 
the  jury,  that  the  reul  question  was  whether  that  was  a 
pro|>er  pace  to  drive  into  the  yard.  And  they  gave  a 
verdict  for  the  plaintiff',  with  501.  damages  (li). 

Independently  of  negligent  driving  an  action  will  also 
lie  in  respect  of  damage  sustained  in  «  collision  reHultint; 
from  the  improper  lianiessing  of  the  defendant's  horse. 
Where  the  defendant  was  driving  along  a  highway  a  six- 
teen liand  horse  in  a  van  which  wiw  much  too  small  for  it, 
in  consequence  of  which  the  hoi-se's  houghs  rubbed 
against  the  cross-bar  of  the  shafts ;  and  the  horse,  liavinp 
been  startled  by  a  slight  collision  with  a  cab,  violently 
collided  with  an  omnibus  which  was  standing  at  the  kerb 
on  its  proper  side,  producing  damage ;  and  it  was  clear 
that  no  accident  would  have  happened  to  the  omnibus  if 
the  defendant's  horse  had  not  l)eeu  too  large  for  the  van  ; 
it  was  held  that  the  harnessing  of  the  horse  to  such  a  van 
was  the  negligence  which  materially  and  proximately  led 
to  the  accident  (i). 

If  damage  is  caused  by  a  horsf  takiag  fright  at  some- 
thing which  is  improperly  placed  in  tbo  public  street,  the 
person  so  placing  it  is  liable ;  as  where  the  defendant 
placed  a  fire-basket  in  the  street  with  the  result  that  the 
horse  that  the  plaintiff  was  in  charge  of  took  fright,  and 
notwithstanding  his  catching  hold  of  the  bridle,  threw  him 
down  and  caused  him  severe  injuries  (k). 

(/)  DixlwM  V.  Btii/ord,  1  Mod. 


24. 

(jf)  See  Mayor  of  Colr/ienfer  v. 
Jirmihe,  7  y.  B.  35'.>. 

(A)  Smifh  V.  M^Xamara,  cor. 
Lord    Campbell,    C.    J.,    Queen's 


Pencil,  N".  P.,  May  12,  1H.5H. 

(0  linrkim  v.  Hilezikdgi,  .".H 
J.  P.  760— Fry,  L.  J. 

(k)  Liimlicrt  V.  Ilarrhoii,  cur. 
Talfourtl,  J.,  at  Guildhall,  Feb.  25, 
1853. 
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In  Harrit  v.  Mobba  (I)  a  houM-ran  attached  to  a  iteHiii-  By  T»n  left 
plough  WRH  left  for  the  niaht  on  the  gra««y  "iile  of  a  high-  ««» "»^Mv. 
w«v  by  the  defendant.     The  van  and  plough  were  four  ''"'^f''' ' 
or  "five  feet  from  the  metalled  part  of  the  way.   During  "  "  **' 
the  evening  the  plaintiiTa  testator  drove  hia  mare  in  a 
cart  along  the  metalled  road.     The  mare  waa  a  kicker, 
but  he  was  unaware  of  her  vice.     Passing  the  van  she 
shied  at  it,  kicked,  and  galloped,  kicking  for  140  yards, 
then  got  her  leg  over  the  shaft,  fell,  and  kicked  her  driver 
an  he  rolled  out  of  the  cart.     He  afterwards  died  from  the 
kick  so  received.     In  an  action  under  Lord  Campbell'H 
Act  (9  \  10  Vict.  c.  98,  s.  1),  by  his  executors  for  wrong- 
ful  and  negligent  obstrwttion  of  th*'  highway,  the  jury 
found  tliHt  the  van  was  left  where  it  stood  unreasonably, 
and  negligently,  an<l  caused  some  appreciable  danger  to 
vehicleK  pa«siiig  along  the  metalled  parts  of  the  road  ; 
that  the  death  was  occasioned  by  the  van  sounding  where 
it  did,  mid  bv  the  inherent  vice  of  the  mare  fcmibined,  and 
that  tlHM-e  WHS  no  coutribwtory  negligence.     It  was  held  on 
these  tindings  that  the  verdict  and  judgment  must  be  for 
thf  plaintiffs;  for   the   nuantliorized,  unreasonable,  and 
dangerous  user  o(  the  liighway  by  the  defendant  was  tbf 
proximate  cauist;  of  the  injury. 

So,  too,  vfht-re  an  engine-driver  blew  off  steam   at  a 
snot  where  a  ntilwav  crossed  a  highwav  on  a  level,  so  as 

1  '         ,  .  mt  1  •  ••■&    '^'"    •■V*,.-..- 

to  frighten  horses  waiting  to  cross  tlie  nne,  such  crossmg  at  a  crossing. 
beinjj  a  place  where  there  was  considerable  traffic,  it  was 
lieldto  be  actionable  negligence  on  the  part  of  the  com- 
pany (in). 

lint  where,  in  an  actiim  against  a  railway  company,  it  itu-winj.'  off 
appeared  that  the  plaintiffs  were  leaving  a  station  belong-  *"•""' ''"  " 
ing  to  the  defendants  in  a  carriage,  when  the  horse  was 
frightened  by  the  sight  and  sound  of  an  engine  at  the 
station  blowing  off  steam,  and  the  carriage  was  upset  and 


Hy  engine- 
driver  blow- 
ing off  steam 


Htntion. 


(0  3  Kx.  0.  2fiS;  a!»  L.  T.  164  : 
L'7  W.  K,  i:>4.  See  also  Wilkin*  v. 
/)«»/.  1-.'  Q.   R-   U-  HO;    4i>  L.  T. 

:!3!t. 


{ill)  MatichrKtfr  Pail.  Co.  v.  FiiU 
hii-t,m.  14  C.  B.,  N.  S.  54  ;  11  W.  K. 
7.-)4. 


Canadian  Case.— The  motorman  of  an  electric  car  is  not  Streetcar, 
necessarily  guilty  of  negligence  because  he  does  not  stop  the  car  at 
the  first  liotice  that  a  horse  is  being  frightened  either  at  the  car  or 
something  else.  In  each  case  the  question  is  as  to  whether  the 
motorman  has  proceeded  with  care.  Bohiuatm  v.  Toronto  Bail. 
Co.,  2  Ont.  L.  K.  18  (1901).  And  see  Lidiliunl  v.  Toronto  Hail . 
Co..  .}  Ont.  "W.  R.  852. 
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the  plftintiffH  injared  ;  and  it  did  not  appear  that  the  engine 
waa  defective,  ur  that  it  waa  uacd  in  hu  improper  manner, 
or  that  the  Mpproach  to  the  atation  waH  inconvenient ;  but 
the  jur}'  found  tliflt  the  defendanta  weru  gailty  of  negligence 
ill  not  acrecning  the  railway  from  the  roadway  leading  to 
tiie  station,  an>)  tliat  nuch  negligenrr  had  canaed  tlie  acci- 
dent. It  was  held  hy  the  Court  of  Api>eal  that  the  defeiw 
'liintH  were  not  liable,  as  tliere  waa  no  evidence  of  any 
oMigatiuii  oil  their  part  to  screen  the  railway  from  the 
load  Cm). 

\Vhf  re  damage  has  been  caused  hy  coUiaion,  there  niay 
lie  luffli'if'tiif  II  one  tide  onUj{o);  or  nvgligenve  oh  Imih 
tiidia  ipj.  li  th  partiet  may  he  to  blame  (q) ,-  or  it  may  he 
altuf/ether  <(/  mriihnt  (»•).  The  following  rules,  which 
api^ar  fully  ln.nie  out  In-  the  cases  hereafter  quoted,  will 
fix  the  liabilities  of  the  parties  concerned,  under  whatever 
circumstan'-os  the  dMuiii.,e  may  be  inflicted. 

Ist.  If  a  party  who  is  taking  rcatonable  and  proper  rare 
receives  damage  in  consequence  of  a  horse  or  carriage  he 
eiicountei's  being  negligently  iiiiuinged,  the  person  who 
has  the  control  over  audi  horse  or  cnrriage  is  answerable. 

2nd.  Where  damage  is  not  the  ;/  -  fxsary  congequence  of 
a  particular  wrongful  act,  the  person  sustaining  damage, 
though  a  wrongdoer,  may  recover  against  the  person 
causing  it,  if  it  be  shown  that  with  ordinary  care  on  the 
part  of  tlie  latter,  the  injury  might  have  been  avoided. 

3rd.  But  where  one  party  by  his  improper  votiduct 
makes  it  impoaaihle  for  the  other  party,  who  is  also  acting 
improperly,  to  avoid  doing  him  damage,  the  person 
inflicting  the  injury  is  not  liable,  because  the  negligence 
of  both  parties  (•(»«<•((»•«  in  producing  it. 

4th.  Where  daiiiHj<e  is  the  consequence  oi pure  accident, 
neither  party  is  answerable. 

In  the  following  case  the  jury  found  for  the  plaintifl", 
being  of  opinion  that  there  was  neiiUrjence  on  the  side  of 
the  defendant  only.  It  appeared  that  between  seven  and 
eight  o'clock  on  the  evening  of  the  80th  of  November, 
the  plaintiff",  who  was  a  female  servant,  was  intending  to 
cross  High   Street,   Aldgate,  and   was  stepping  oft"  the 

infra. 

(yO  Negligence  on  both  sides, 
l>ost,  p.  .Sl'2. 

(y)  Both  parties  to  bluiiie.  (>oxt, 
p.  332. 

(r)  Altogether  an  acinlent.  \yo>ai, 
p.  331. 


(«)  SiiiihiH  V.  Londtm  and  X'ui'lh 
yVcKtent  Itail.  Co.,  21  Q.  B.  D.  iVA  : 
:.'.»  L.  J.,  Q.  B.  7!t7  :  •■.3  J.  P.  S5. 
See  also  Hamtden  v.  Laiwanhire 
mid  Yorlcniiire  Rail,  ''i'.,  M  J.  P. 
183. 

(<i)  Negligence  on  one  side  or :  , 
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(•nrbHtone  tor  that  puriMnxe,  when  h  cabriolet,  which  caine 
up  At  «  pace  of  nine  or  ten  miles  an  hour,  atruek  againat 
her  and  kn«K'k»'(1  her  down,  by  which  n\\«  waa  iiijurfd. 
In  summing  up,  Coleridge,  J.,  said,  "  If  the  plaiiititf  has 
contributed  to  the  accident  bv  her  own  neglect,  she  can- 
not recover  in  this  action.  I  will  put  thia  case.  If  a 
prson  in  Oxford  Street  sees  an  omnibus  roniing,  how- 
ever  furiously,  and  he  will  be  headstrong  enouuh  to  try  to 
cross  the  street,  and  is  run  over,  he  cannot  recover  in  an 
action  against  the  proprietors  of  the  omnibus,  as  no  one 
has  a  right  of  action  if  he  meets  with  an  accident  which 
by  ordinary  care  he  might  have  avoided.  The  cabriolet, 
it  is  said,  was  coming  nt  the  rate  of  nine  or  ten  miles  an 
lionr,  which  was  a  most  improper  pace  at  such  an  hour 
lind  in  such  a  place.  Even  a  much  less  pace  would  be 
too  fast  at  that  time  of  the  evening  in  such  a  place  as 
High  Street,  Aldgate.  If  the  plaintiff  took  reasonable 
and  proper  care,  and  it  was  on  account  of  the  extra- 
ordinary Hjieed  of  the  cabriolet  that  she  could  not  save 
herself,  and  thus  met  with  the  accident,  she  is  entitled  to 
vour  verdict ;  but  if  she,  by  her  own  negligence  and  want 
of  care,  contributed  to  the  accident,  she  cannot  recover 
ill  this  action,  even  though  you  should  think  the  driver 
of  the  cabriolet  was  driving  too  fast,  and  was  therefore 
guilty  of  negligence  as  well  as  the  plaintiH'.  If,  however, 
the  plaintiff  took  reasonable  and  proper  care,  and  it  was 
tlie  negligence  of  the  driver  which  caused  the  accident, 
vou  ought  to  find  a  verdict  for  the  plaintiff  "  («). 

So,  also,  where  it  appeared  that  the  plaintiff  was  a 
passenger  on  the  top  of  an  omnibus,  which  was  struck 
i»v  the  defendant's  omnibus,  and  the  consequence  was 
that  the  omnibus  on  which  the  plaintiff  sat,  continuing 
its  course,  ran  against  some  obstacle,  and  the  plaintiff 
was  thrown  off  with  considerable  violence,  it  was  held 
by  the  Court  of  Exchequer  that  the  defendant  was 
liable  (t). 

If  a  horse  and  cart  are  left  standing  in  the  street, 
without  any  person  to  watch  them,  the  owner  is  liable  for 
any  damage  done  by  them,  though  it  be  occasioned  by 
the  act  of  a  passer-by,  in  striking  the  horse.  Thus, 
where  damage  had  been  done  under  such  circumstances, 
Tindal,  C.  .J.,  said,  "  If  a  man  chooses  to  leave  a  cart 
standing  in   the   street,  he  must  take  the  risk  of  any 


(«)  ^\■ol>If  v. 

373. 


Tiearil.  H  V.  k  V. 
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an  oiiiiiibii-i. 
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(0  Itit/I»l  V.  11,'itltt. :,  K.\.  212  ; 
82  It.  R.  'ti.>i>. 
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mischief  that  may  he  done  "  («).    And  in  like  manner  a 
master  is  liable  if  his  cait  be  so  left  by  his  servant  ix). 

Tne  owner  of  a  cart  or  carriage  is  bound  to  have  good 
tackle,  and  he  is  liable  for  an  accident  in  consequence  of 
its  breaking;  as  where  the  chain-stay  of  a  cart  broke,  and 
the  horse  being  frightened  ran  away  and  did  damage  iy)  ; 
and  where,  in  consequence  of  the  reins  breaking,  a  foot 
passenger  was  run  over  and  injured  {z). 

So,  also,  in  the  following  case,  in  wliich  it  appeared  that 
the  defendant  was  driving  his  cart  down  a  hill,  and  the 
horse,  which  was  usually  quiet,  suddenly  commenced 
kicking,  and  proceeded  at  a  furious  pace.  Eventually  the 
shafts  broke,  and  the  horse  and  cart  came  into  collision 
with  the  plaintiff's  gig,  and  injured  it.  It  was  held  that 
as  the  breaking  of  the  shafts  showed  a  defect  in  the  cart, 
which  raised  a  presumption  of  negligence  in  the  owner,  he 
was  liable  for  the  damage  sustained  by  the  plaintiif  (o). 

The  subject  of  negligence  on  both  sides  was  fully  con- 
sidered by  the  Court  of  Exchequer  in  Bndge  v.  The  Grand 
Junction  Railuay  Company  {h),  and  Parke,  B.,  there  said, 
"  The  rule  of  law  is  laid  down  with  perfect  correctness  in 
the  case  of  Butterfield  v.  Forrester  (c),  that  although  there 
may  have  been  negligence  on  the  part  of  the  plaintiff,  yet 
unless  he  might  by  the  exercise  of  ordinary  caie  have 
avoided  the  consequence  of  the  defendant's  negligence, 
he  is  entitled  to  recover.  But  if  by  ordinary  care  he 
might  have  avoided  them,  he  is  the  author  of  his  own 
wrong."  And  in  a  later  case  (d)  the  law  as  deducible 
from  preceding  decisions  was  thus  laid  down  by  Wight- 
man,  J.,  delivering  the  judgment  of  the  Exchequer 
Chamber  :— "  It  appears  to  us  that  the  proper  question 
for  the  jury  is,  whether  the  damage  was  occasioned  entirely 
by  the  negligence  or  improper  conduct  of  the  defendant, 
or  whether  tlie  plaintiff  himself  so  far  contributed  to  the 


(«)  Illidge  V.  (ioodwiii,  '>  C.  Jc  P. 
193  ;  38  H.  K.  7118. 

(J-)  Lynch  V.  yurdin,  I  Q.  B.  33  ; 
5.5  B.  R.  191.  The  correctness  of 
this  decision  has,  however,  been 
doubted.  See  Minm  v.  Ward,  8 
T.  I..  11.  699— |)er  Lord  Esher, 
M.  K.  See  also  lygu  v.  ^ewMt,  9 
Ex.  302  ;  96  R.  R.  727. 

(v)  WfMi  V.  Ltnorence,  2  Chit. 
262. 

(:)  Cott^ril  V.  Turley,  8  C.  &  P. 
693. 

(rt)  'Jemj'lemaH  v.   Ilaydon,  19 


L.  T.,  O.  S.  218. 

(h)  Bridge  v.  Ttie  Grand  Junc- 
tion Itinl.  Co.,  3  M.  &  W.  241  ;  4'.> 
K.  R.  590. 

(<•)  JMterp'eld  v.  Forregter,  11 
East.  60  ;  10  R.  R.  4:!;' 

(rf)  Tuff  V.  Warn  '7  L.  J., 
C.  P.  322.  See  al^  idley  v. 
London  and  North  li  nt  Hail. 
Co.,  1  App.  Cas.  754  ;  40  i..  J.,  Ex. 
573;  Diihlin,  SiC,  Rail.  Co.  v. 
Slatteni,  3  App.  Cas.  1155  ;  3!» 
L.  T.  365. 
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misfortune  bj'  his  own  negligence,  or  want  of  ordinary 
and  common  care  and  caution,  that  but  for  such  negligence 
or  want  of  ordinary'  and  common  care  and  caution  on  bis 
part,  the  misfortune  would  not  have  happened.  In  the 
first  place,  the  plaintiff  would  be  entitled  to  recover ;  in 
the  latter  not,  as  but  for  his  own  misconduct  the  mis- 
fortune would  not  have  happened.  Mere  negligence  or 
want  of  ordinary  and  common  care  and  caution  would  not, 
however,  have  disentitled  him  to  recover,  unless  it  was 
such  that  but  for  the  negligence  iind  want  of  ordinar}- 
care  and  caution  the  misfortune  would  not  have  happened 
or  if  the  defendant  might,  by  the  exercise  of  caution  on 
his  part,  have  avoided  the  consequences  of  the  neglect  or 
carelessness  of  the  plaintiff." 

In  an  action  for  personal  injuries  against  the  defendants, 
an  omnibus  company,  the  jury  found  that  there  had  been 
negligence  on  the  part  of  the  defendants'  driver,  and  also 
contributory  negligence  on  the  part  of  the  plaintiff.  Two 
other  questions  were  put  to  them  :  viz.,  whether,  notwitli- 
standing  the  negligence  of  the  plaintiff,  the  defendants' 
driver  could  have  avoided  the  accident  by  the  exercise  of 
reMSonable  care,  and  whether  the  defendants'  driver  and 
the  plaintiff  could  each  of  them,  up  to  the  moment  of  the 
collision,  have  prevented  the  accident  by  the  exercise  of 
ordinary  care ;  but  upon  these  questions  they  were  unable 
to  agree.  It  was  held  that  the  Judge  on  these  findings 
was  right  in  entering  judgment  for  the  defendants  (e). 

Where  the  negligence  of  the  party  injured  did  not  in 
any  degree  contribute  to  the  immediate  cause  of  the  acci- 
dent, such  negligence  ought  not  to  be  set  up  as  an  answer 
to  an  action  brought  against  the  person  who  committed 
an  injury  (/). 

A  person  who  is  guilty  of  negligence,  and  thereby  pro- 
duces injury  to  another,  cannot  set  up  as  a  defence  that 
part  of  the  mischief  would  not  have  arisen  if  the  person 
had  not  himself  been  guilty  of  some  negligence  (g). 

The  extent  to  which  the  rule  relating  to  contributory 
negligence  applies  to  the  case  of  a  child  who  is  so  young 
as  to  be  incapable  of  ex'^rcising  ordinary  care  and  caution, 
is  somewhat  doubtful.  In  Lynch  v.  Nurdin  (h),  the  Court 
of  Queen's  Bench,  after  taking  time  to  consider  their 

(c)  Reynolds  v.  Tilling,  Ltd.,  20  of  !»>*#,  2  V.  &  F.  604. 
T.  L.  R.  57— C.  A.  (g)  Greenland  v.  Cluijilui,  o  Ex. 

(/)  See  Greenland  v.  CluipUn,  5  243  ;  82  R.  R.  655. 
Ex.  248  ;  82  R.  R.  655.     See  also  (h)  4  P.  &  D.  672  ;  1  Q.  B.  2'J  ; 

Brownlow  r.  Metropolitan  Board  55  R.  R.  191. 
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judgment,  lield  that  the  rule  in  question  had  no  applica- 
tion in  such  cases.  There,  the  defendant's  servant  had 
negligently  left  a  horse  and  cart  unattended  in  a  public 
street,  and  the  plaintiif,  a  child  under  seven  years  of  age. 
during  his  absence,  had  climbed  on  the  wheel,  whereupon 
another  child  incautiously  led  the  horse  on,  with  the 
result  that  the  plaintiff  was  thrown  down  and  hurt ;  and 
it  was  held  that  the  defendant  was  liable  in  an  action  for 
negligence,  although  the  plaintiff  was  a  trespasser  and 
contributed  to  the  mischief  by  his  act ;  and  that  it  was 
properly  left  to  the  jury  to  say  whether  the  conduct  of  the 
defendant's  servant  was  negligent,  and,  if  so,  whether  his 
negligence  caused  the  injury.  But  the  authority  of  this 
case  has  been  doubted  (t),  and  a  distinction  has  been 
drawn  between  cases  in  which  the  conduct  of  the  child 
amounts  to  what  in  an  adult  would  be  mere  negligence, 
and  those  in  which  it  amounts  to  intentional  trespass  (k). 
If  a  child  of  very  tender  years  is  guilty  of  what  in  an 
adult  would  be  mere  negligence  and  nothing  more,  as, 
for  instance,  where  it  is  exercising  a  right  of  passage  on 
a  public  way  but  in  a  careless  manner,  and  in  so  doing  is 
injured  by  an  act  of  which  the  negligence  of  another  is 
the  proximate  cause,  it  seems  clear  that  the  conduct  of 
the  child  can  afford  no  defence  to  an  p  a  to  recover 
damages  on  its  behalf  (i).  But  where  cuch  a  child  is 
guilty,  not  of  mere  carelessness  in  the  doing  of  a  lawful 
act,  but  of  a  wholly  unlawful  act  such  as  a  wilful  and 
intentional  trespass  (m),  it  is  doubtful  whether  such 
conduct  will  not  afford  a  defence  to  an  action  for  negli- 
gence. If  Lynch  v.  Niirdin  (n)  is  good  law,  it  is  clear 
that  it  would  not  do  so,  but  if,  on  the  other  hand,  the 
ruling  in  more  recent  cases  is  to  be  accepted,  it  would 
seem  to  be  equally  clear  that  it  would  (o). 


(0  Li/go  V.  A'ewbflld,  96  R.  R. 
727 ;  9  Exch.,  at  p.  305— per  Alder- 
son,  B.  ;  Mann  v.  Ward,  8  T.  L.  R. 
t>99 — per  Lord  Esher,  M.  R.  But  see 
the  observations  of  Cockburn,  C.  J., 
in  aark  v.  Chambert,  3  Q.  B.  P. 
338,  339. 

(*)  Clerk  &  Lindsell  on  Torts, 
3rd  Ed.,  p.  477. 

(0  Gardner  v.  Orace,  1  F.  &  F. 
359— Channel,  B.,  at  N.  P. ;  Lay  v. 
Midland  Rail.  Co.,  U  L.  T.  30. 

(m)  See  Clerk  &  Tiindsell  on 
Torts,  Zxd  Ed.,  p.  478. 

(n)  See  note  (A),  supra. 


((>)  See  Hughe  v.  Maejie,  33 
L.  J.,  Ex.  177,  where  it  was  held 
that  a  child  of  seven  who  had 
wrongfully  climbed  upon  the  de- 
fendant's cellar-flap,  which  the 
latter  had  negligently  reared 
against  the  wall  of  his  house,  and 
had  been  injured  in  jumping  off. 
could  not  maintain  an  action.  See 
also  Mangan  v.  Atterton,  L.  R.,  1 
Ex.  239  ;  35  L.  J.,  Ex.  161,  where 
the  same  conclusion  was  arrived  at 
in  the  case  of  a  child  of  four  who 
had  injured  its  hand  in  meddling 
with  a  machine  exposed  by  the 
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As  a  general  rule  of  law,  every  one  in  the  conduct  of 
that  which  may  be  harmful  to  others  if  misconducted,  is 
bound  to  use  due  care  and  skill,  and  the  wrongdoer  is  not 
without  the  pale  of  the  law  for  this  purpose  (p). 

Therefore,  where  the  defendant  negligently  drove  his 
horses  and  waggon  against  and  killed  an  ass,  which  had 
been  left  in  the  highway  fettered  in  the  fore  feet,  and  was 
thus  unable  to  get  out  of  the  way  of  the  defendant'i 
waggon,  which  was  going  at  a  smartish  pace  along  t!ie 
road,  Erskine  J.  told  the  jury,  that  though  the  act  of 
tbe  plaintiff  in  leaving  the  donkey  on  the  highway 
so  fettered  as  to  prevent  his  getting  out  of  the  way  of 
carriages  travelling  along  it  might  be  illegal,  still  if  the 
proximate  cause  of  the  injury  was  attributable  to  the  want 
of  proper  conduct  on  the  part  of  the  driver  of  the  waggon, 
the  action  was  maintainable  against  the  defendant ;  and 
his  Lordship  directed  them,  if  they  thought  that  the 
accident  might  have  been  avoided  by  the  exercise  of 
ordinary  care  on  the  part  of  the  driver,  to  find  for  the 
plaintiff,  which  they  accordingly  did. 

The  Court  of  Exchequer  refused  a  rule  for  a  new  trial 
which  was  applied  for  on  tbe  ground  of  misdirection ; 
and  Parke,  B.,  said,  "  The  correct  I'ule  is  laid  down  in 
Bridge  v.  The  Grand  Junction  Raihcay  Company  (q), 
namely,  that  the  negligence  which  is  to  preclude  a  plaintiff 
from  recovering  in  an  action  of  this  nature,  must  be 
such  as  that  he  could  by  ordinary  care  have  avoided  the 
consequences  of  the  defendant's  negligence.  Although 
the  ass  may  have  been  wrongfully  there,  still  the  defendant 
was  bound  to  go  along  the  road  at  such  a  pace  as  would 
be  likely  to  prevent  mischief.  Were  this  not  so,  a  mtin 
might  justify  the  driving  over  goods  left  on  a  public 
highway,  or  even  over  a  man  lying  asleep  there,  or  the 
purposely  ruiming  against  a  carriage  going  on  the  wrong 
side  of  the  road  "  (r). 

In  an  action  for  damage  occasioned  by  the  defendant's 
"egligence,  a  material  question  is,  whether  or  not  the 

aintiff  might  have  escaped  the  damage  by  ordinary  care 
on  his  own  part  (s). 


A  wrongildor 
not  without 
the  i>ale  of 
the  law. 


Driving 
u'.ainst  an 
ass  left 
fettered 
on  the  road. 


defendant,  unfencetl,  in  a  public 
place,  fiut  see  as  to  this  case  the 
observations  of  Cockburn,  C.  J.,  in 
Clark  V.  CItamher*,  A  Q.  B.  D.  338, 
3.S9.  8ee  also  Pollock  on  Torts, 
7th  Ed.,  pp.  46.">,  58*)  n. 

(;>)  See  per  Lord  Denman,  C.  J., 
Mayor  of  Colchester  v.  Brooke,  7 


Question  of 
ordinary  care 
on  the  part  of 
the  plaintiff. 


Q.  B.  377  ;  68  K.  R.  \r,s. 

(f/)  Hriil>/e  V.  Tlie  (iraiiil  Jtiiir- 
tloH  Hail.  Cv.,  3  M.  ic  W.  244  :  4;t 
K.  B.  590. 

()•)  JJarien  v.  Ma  mi,  10  M.  &  \V. 
54(i  ;  (i2  K.  K.  (;'.)8. 

W  Clayard*  v.  Dethivk,  12  Q.  B. 
43a  ;  76  1..  K.  305. 
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There  is  negligence,  arH  a  want  of  ordinary  care,  if  n 
person  riding  a  vicious  hurse  applies  the  spur  when  in 
close  proximity  to  a  bystander,  and  the  horse  kicks  out 
and  injures  him ;  but  there  would  not  be  negligence  nor  a 
want  of  ordinary  care,  if  the  person  riding  the  horse  is 
not  aware  that  it  is  a  vicious  one,  and  it  suddenly  kicks 
uut  without  provocation,  and  kills  a  bystander  ((). 

The  defendant,  however,  is  not  excused  merely  because 
the  plaintiff  knew  that  some  danger  existed  through  the 
defendant's  neglect,  and  voluntarily  incurred  such  danger ; 
the  amount  of  danger,  and  the  circv  instances  which  led 
the  plaintiff  to  incur  it,  are  for  the  consideration  of  the 
jury(u). 

Therefore,  where  Commissioners  of  Sewers  had  made  a 
dangerous  trench  in  the  only  outlet  from  a  mews,  putting 
'.p  no  fence,  and  leaving  only  a  narrow  passage,  on  which 
they  heaped  rubbish,  and  a  cabman,  in  the  exercise  of  his 
calling,  attempted  to  lead  his  horse  out  over  the  rubbish, 
and  the  horse  fell  and  was  killed,  for  which  loss  he  brought 
an  action  : — It  was  held  by  the  Court  of  Queen's  Bench 
that  the  plaintiff  was  not  disentitled  to  recover  because  he 
had,  at  some  hazard  created  by  the  defendants,  brought  his 
horse  out  of  the  stable.  Also,  that  the  case  was  properly 
left  to  the  jurj'  on  the  question  whether  or  not  the  plaintiff 
had  persisted,  contrary  to  express  warning  at  the  time 
(as  to  which  there  was  contradictory  evidence),  in  running 
upon  a  great  and  obvious  danger  (u). 

The  mere  fact  of  an  accident  happening  to  a  very 
young  child  will  not  raise  a  presumption  of  negligence 
any  more  than  in  the  case  of  an  adult.  In  a  case  in 
which  a  child  three  years  old  strayed  upon  a  railway,  and 
had  its  leg  cut  off  by  a  passing  train,  it  was  therefore 
lield  that  in  the  absence  of  any  evidence  to  show  any 
negligence  on  the  part  of  the  company,  they  were  not 
responsible  for  the  injury  (x). 

If  a  person  using  ordinary  care  is  injured  by  falling 
over  a  heap  on  a  highway,  the  person  who  left  it  there  is 
liable  (y). 

But  a  person  who  is  injured  by  an  obstruction,  against 
which  he  may  fall  on  a  highway,  cannot  maintain  an 
action,  if  it  appear  that  he  was  riding  with  great  violence 


■     f 
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{t.)  -V./rf/f  V.  Smith,  10  C.  B., N.  S. 
572. 

(«)  Claijardt  v.  Dethiclt,  12  Q.  B. 
43'J. 


(x)  tsiHgletony.Eattern  Cmntie* 
Iluil.  Co.,  7  U.  B.,  ^■.  S.  287. 

(y)  Tucker  v.  Ajebridqe  Highway 
liourd,  53  J.  P.  87. 
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and  want  of  ordinary  care,  without  which  he  might  have 
seen  and  avoided  the  obstruction.  Thus  Lord  Ellen- 
borough,  C.  J.,  said, "  a  party  is  not  to  cast  himself  upon  an 
obstruction  which  1  8  been  nia'lo  by  the  fault  of  another, 
and  avail  himself  of  it,  if  he  do  not  himself  use  common 
and  ordinary  caution  to  be  in  the  right "  (z). 

The  opportunity,  however,  of  seeing  stones  during  the 
day  is  no  defence  to  an  action  for  damage  caused  by 
running  over  them  at  night  (o). 

When  a  railway  company  constructs  its  line  across  a 
highway  on  a  level  under  the  sanction  of  an  Act  of  Parlia- 
ment, it  is  the  duty  of  the  company  to  keep  the  crossing 
in  a  proper  state  for  the  passage  of  carriages  across  the 
rails ;  if,  therefore,  a  carriage  is  damaged  in  consequence 
of  the  rails  being  too  high  above  the  surface  of  the  roadway, 
the  company  is  liable  (it). 

If  a  person  leaves  the  highway  and  sustains  injury,  he 
cannot  recover  any  damages.  Thus,  where  a  person 
stepped  aside  at  night  from  a  highway,  and  fell  into  the 
foundation  of  a  house,  and  broke  his  leg,  aud  brought  an 
action  against  the  defendant,  Cresswell  J.  held  that 
there  was  a  wilful  departure  from  the  highway,  and, 
in  summing  up,  directed  the  jury  that  the  first  question 
ior  them  to  consider  was,  whether  the  excavation  made  by 
the  defendant  prevented  the  public  from  passing  in  safety 
along  the  highway.  A  second  question,  involved  in  the 
first,  was,  whether  the  defendant  was  bound  to  have 
fenced  off  the  excavation;  and,  thirdly,  had  the  defendant 
tumbled  into  the  hole  while  passing  along  the  highway. 
The  evidence  was  tliat  he  had  departed  from  the  road. 
The  jury  found  a  verdict  for  the  defendant  (c). 

But  when  the  newly-made  and  unfenced  excavation  for 
n  house  adjoins  an  'immemorial  public  way,  which  is 
foimd  by  the  jury  to  render  the  way  unsafe  to  those  who 
use  it  with  ordinary  care,  it  is  a  public  nuisance,  though 
the  danger  consists  in  the  risk  of  accidentally  deviatiiig 
iiom  the  road;  for  the  danger  thus  created  may  reasonably 
deter  prudent  persons  from  using  the  way,  and  thus  the 
full  enjoyment  of  it  by  the  public  is,  in  effect,  as  much 
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(,-)  See  Jliittfrtield  v.  FonrMcr, 
11  East.  61  :  10  IJ.  R.  433. 

ia)  fer  Holfe,  1$..  (iriere  v. 
MiltoH,  Carlisle  Spr.  Ass.  18.-.0. 

(i)  Olirerv.y'orth  Ki»fi'iii Hail. 
r,,.,  h.  R., !»  Q.  V.  40y  :  43  U  J., 
*i.    B.   VJK     Ste    alsij    SnUir    v. 


Smith  Stiifonhhui;  .yc,  Stiuiii 
Tfamwayii  Co.,  '  ..  Q.  1".  D.  1"  ;  •">'* 
h.  J.,  Q.  B.  17y  0  i,.  T.  341 ;  37 
W.  R.  204— C.  . 

{c)  Firth  V.  Ackivyil,  eor. 
Cresswell,  J.,  V'>-k  Sin:  Ass., 
March  10,  1853. 
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impeded,  as  in  the  case  of  an  ordinaiy  nuisance  to  a  hig1i> 
way  ((/).  And  a  private  injury  arising  from  a  public- 
nuisance  is  the  subject-matter  of  an  action  for  damages  (<■). 

\Vhere  a  steam  roller,  though  lawfully  on  the  highway 
constitutes  a  nuisance,  the  owners  are  liable  for  damage 
caused  thereby  although  they  have  nut  been  guilty  of  any 
negligence,  and  it  is  a  question  for  the  jury  in  each  case 
whether  the  steam  roller  was  or  was  not  a  nuisance  on  the 
occasion  complained  of(/). 

It  by  no  means  follows  that,  because  the  person  injured 
is  a  trespasser  on  the  land  at  the  time  the  injury  was 
sustained,  he  cannot  maintain  an  action.  A  trespasser 
is  liable  to  an  action  for  the  injury  which  he  does ;  but 
he  does  not  forfeit  his  right  of  action  for  an  injury 
sustained  {{f). 

The  proper  and  true  test  of  legal  liability  in  these 
cases  is,  whether  the  excavation  be  substantially  adjoin- 
ing the  way.  When  an  excavation  is  made  adjoining  a 
public  way,  so  that  a  person  walking  on  the  public  way 
might,  by  making  a  false  step,  or  being  affected  witlt 
sudden  giddiness,  or,  in  the  case  of  a  horse  and  carriage, 
who  might  by  the  sudden  starting  of  the  horse  be  thrown 
into  the  excavation,  it  is  reasonable  that  the  person 
making  such  an  excavation  should  be  liable  for  the  con- 
sequences. But  it  would  not  be  reasonable  that  he 
should  be  liable  for  the  consequences,  when  the  excava- 
tion is  made  at  some  distance  from  the  way,  and  the 
person  falling  into  it  would  be  a  trespasser  upon  the 
defendant's  land,  before  he  reached  it  (h). 

But  it  is  not  only  when  injury  results  to  persons  usiu^ 
a  public  way  from  the  negligence  of  adjoining  proprietors, 
that  an  action  lies.  It  lies  also  against  the  owner  of  » 
private  way  for  injury  to  person  lawfully,  and  by  his 
permission,  using  it,  if  caused  by  the  negligence  of  his 
servants,  and  if  not  arising  from  the  risks  attendant 
on   the   ordinary  nature  of  the  business  carried   on,  as 


{(I)  Jiiirufxv.  ir«rrf.  9  C.  B.  392  ; 
82  R.  R.  375 :  Ifadlpi/  v.  Taylor, 
L.  R..  1  (',  P.  53. 

(c)  J/iirdeuxtlc  v.  S)iif/i  Yorli- 
»hire  ItaiL  Co..  2S  L.  J..  Kx.  139. 
See  also  IIouhmU  v.  Smyth.  7  C.  1!., 
N.  S.  "HI  ;  JtrHJamhi  v.  Storr, 
L.  R..  '.»  C.  I>.  400;  43  L.  .1..  C.  £'. 
ir,-2  :  30  L.  T.  3l!2  :  22  W.  R.  (;31. 

(/)  Jfffi'ey  V.  St.  Patients 
Vfntt-y.  G3  L.  J.,  Q.  B.  G18. 


(</)  Sittlhr  V.  //eiilork,  24  L.  J., 
Q.  B.  13H:  Ulal/e  v.  'Jliit-Ht.  2 
H.  4:  C.  20 :  Jiittler  v.  Httntet;  7 
H.  &  K.  82(i. 

(/.)  Ilatihaxtle  v.  South  Yoflt- 
xhiie  ItaiL  Co.,  28  L.  J..  Ex.  I3!». 
See  also  JlHittinell  v.  Siiiyth,  7  C.  li., 
X.  S  731  :  JteiiJaHiitiv.Sfofi;lj.U., 
'.I  r.  P.  MO;  43  L.  J.,  C.  P.  102; 
30  L.  T.  3r.2  :  22  W.  R.  631. 
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where  the   injury  was  caused  by  negligently   lowerinp 
goods  from^  u  warehouse,  under  which  the  private  way 

passed  (i).  ,  e  ,  • 

Where  the  defendant's  horse  l>y  the  negligence  of  his 
servant  ran  away  with  a  cart  and  turned  into  the  yard  of 
the  defendant's  house,  which  oi)ened  on  to  the  highway, 
and  the  plaintiflf's  wife,  who  happened  to  he  paying  a 
visit  at  the  house  ran  out  into  the  yard  to  see  what 
was  the  matter,  when  she  was  met  and  knocked  down  by 
the  horse  and  cart,  it  was  held  that  as  the  defendant's 
servant  was  not  bound  to  anticipate  that 
would  be  in  the  yard,  there  was  no  duty  on 
the  defendant  towards  her,  and  that  the 
therefore  not  maintainable  (k) . 

Wiiere  one  person  having  a  right  over  a  private  road 

causes   nn  obstruction   which    results  in  an   injury  to 

another  person  having  a  similar  right,  the  person  causing 

the  obstruction  is  liable.     In  Clark  v.  Chamhera  (/),  the 

defendant,  who  was  in  the  occupation  of  certain  premises 

abutting  on  a  private  road  consisting  of  a  carriage  and 

footway  over  which  he  had  a  right  of  way,  which  premises 

he  used  for  the  purposes  of  athletic  sports,  had  erected  a 

barrier  across  the  road  to  prevent  persons  driving  vehicles 

up  to  the  fence  surrounding  his  pi-emises  and  overlooking 

tlie  sports.     In  the  middle  of  this  barrier  was  a  gap, 

which  was  usually  open  for  the  passage  of  vehicles,  but 

which,  when   the  sports  were  going  on,  was  closed  by 

means  of  a  pole  let  down  across  it.     It  \m&  admitted  that 

'defendant  iiad  no  legal  riglit  to  erect  this  barrier. 

':  person,  without  the  defendant's  authority,  removed 

■t  of  the  barrier  armed  with  spikes,  commonly  called 

^ux-de-frise,  from  the  carriage-way  where  the  defeu- 

...int  had  placed  it,  and  put  it  in  an  upright   position 

across  the  footpath.     The  plaintiff,  on  a  dark  night,  was 

lawfully  passing  along  the  road  on  his  way  from  one  of 

the  houses  to  which  it  led.     He  felt  his  way  through  the 

opening  in  the  middle  of  the  barrier,  and  getting  on  tlie 

footpath  was  proceeding  along  it  when  his  eye  came  in 

contact  with  one  of  the  spikes  of  the  chevaiu-de-frise  and 

was  injured.     It  was  not  suggested  that  the  plaintiff  was 
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(i)  fiiilltu/lier  V.  Hiiiiijjiiflfi/,  *'< 
L.  T.  K8+  ;  io  \V.  U.  fdU.  See  also 
.(/«/•/.//  V.  0,w,\  4(;  J.  p.  360. 

(k)  ' Till Im linen  V.  Hiirief.oS  L.  J., 
Q.  li.  1)8 — C.  A.    See  also  Hiitchelor 


V.  Fiirtfi-iie,  11   Q.   B.    D.   474— 
C.  A. 

(0  Clitrk  V.  ('h,m}x>r>,Zq.  B.  1). 
327  ;  47  L.  J.,  Q.  B.  427  ;  38  L.  T, 
454. 
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guilty  of  Hny  negligence  contributing  to  the  accident,  and 
the  jury  found  that  the  use  of  the  cheraujCHle-frue  in  tlie 
roact  WHS  dangerous  to  the  Hafety  of  the  persons  using  it. 
It  was  held,  th»t  the  defendant,  having  unlawfully  placed 
a  dangerous  instrument  in  the  road,  was  liable  in  reopect 
of  injuries  occHsioMed  by  it  to  the  plnin-  f,  who  waH 
lawfully  using  the  road,  notwithstanding  the  fart  that  tlie 
immediate  cause  of  the  accident  was  the  intervening  net 
i)f  a  third  party  in  removing  the  dangerous  instrument 
from  the  carriage-way  (/>()• 

Although  where  a  contractor  does  what  he  contracts  tu 
do,  tho  act  of  the  employed  is  the  act  of  the  employer ; 
yet  where  the  act  to  be  done  is  lawful,  the  contractor  is 
liable  for  anything  done  negligently,  or  beyond  his  con- 
tract (»).  But  a  contractor  lawfully  employed  to  construct 
a  sewer  under  a  road,  is  not  liable  for  injury  caused  to  an 
individual,  through  a  hole  having  formed  in  the  roadway 
from  th<)  natural  subsidence  of  the  ground,  the  work  having 
been  properl}'  completed  by  the  defendant  (o). 

So,  if  a  man  employs  another  to  do  a  thing,  and  there 
are  several  ways  of  doing  it,  one  criminal  and  another 
innocent,  and  he  does  it  in  a  ci'minal  manner,  the 
employer  is  not  liable  {p). 

If  a  contractor,  however,  is  employed  to  do  an  unlawful 
H«;t,  the  employer  is  liable,  because  in  such  case  the  act 
of  the  employed  is  the  act  of  the  employer.  Therefore, 
wiiere  the  defendants  had  employed  a  contractor  to  open, 
without  legal  authority,  the  streets  of  Sheflield,  and  the 
plaintiff  was  injured  by  the  rubbish,  it  was  held  '>at  this 
being  the  act  from  which  the  injury  arose,  the  deiv  -daiits 
were  liable  (q).  And  whei'e  a  duty  is  imposed  on  the 
defendant  by  common  law  (>'),  or  by  a  statute  (g),  he 
cannot  excuse  himself  by  throwing  the  blame  on  bis 
contractor. 


I 

i  i 

i 


(w()  Clitrk  V.  ChaHiheri,  3  Q.  B.  D. 
:i27;  47L.  J.,  Q.  B.427;  38  L.  T. 
4. -.4. 

(rt)  mill  V.  Shf field  <la*  Co.,  23 
L.  .1.,  Q.  B.  42  ;  Gray  v.  I'lillcH,  32 
L.  J.,  y.  B.  16i>. 

(k)  J/i/iiiim  V.  M'eltKfri;  L.  R.,  2 
g.  B.  2»i4  :  L.  U.,  4  Q.  B.  138— 
Kx.  Ch. 

(  p)  Pnicheii  V.  IMtiiid,  13  C.  B. 
182  ;  a3  K.  K.  4^3.  See,  too.  <  'lei-e- 
1,1, 111  V.  ,S>(Vr,  If.  C.  B.,  N.  S.  3!t9. 

(7)  l-RliK  V.  SliPtKdd  Oil*  Cii.,  23 


L.  J.,  Q.  B.  42.  And  see  }yi,itel,'>i 
V.  Pi-ppri;  2  Q,  B.  D.  27tl ;  4f.  L.  J., 
O.  B.  43<i ;  3G  L.  T.  .".88  :  2:.  W.  U. 
r,o7. 

(/•)  Tai;;i  v.  AM,i,i,  1  Q.  B.  D. 
314  ;  45  L.'J.,  Q.  B.  200  :  M  h.  T. 
"J7  :  24  W.  It.  .-.81.  See  iil-o  Ihmvt 
V.  Pr,it<'.  1  Q.  B.  D.  321  ;  4:.  L.  J., 
Q.  B.  44»i;  35L  T.  .H21. 

(»)  lllllf    V.   Sittillilholl,-!,,'   Jltlil. 

(i>..  t>  H.  ic  >■.  488  ;  3i)  L.  J.,  Ex. 
81. 
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The  question  in  such  caaea  ia,  whether  the  injury  waa 
the  act  of  the  party  aa  the  employer's  aervant,  or  in  the 
charHcter  of  contractor;  because  in  the  first  place  the 
employer  would  be  liable  to  an  action,  and  in  the  second 
he  would  not  (t)'  And  the  test  applicable  to  the  deter- 
mination of  this  fact  is  whether  the  employer  has  any 
control  over  the  persona  employed  as  to  tlie  uianuer  in 
which  their  work  shou  1  fr  performed  («). 

Thus  the  defendant  with  the  conaent  of  the  owner  of 
the  soil  and  the  surveyor  of  the  diatrict,  employed  P., 
who  waa  an  onlinary  labourer,  but  neverthelesa  a  perHun 
particularly  akilled  in  the  construction  of  draina,  to  cleanae 
a  drain,  which  ran  from  the  defendant's  garden  under  the 
public  road,  and  paid  P.  five  shillinKa  for  the  job.  The 
defendant  had  never  before  employed  P.,  and  did  not  in 
any  way  interfere  with  or  direct  him  in  doing  the  job. 
But  it  was  held  that  the  relationship  of  master  ami  ser- 
vant had  been  established  between  the  defendant  and 
J'.,  so  aa  to  render  the  defendant  liable  for  an  injury 
occasioned  to  the  plaintiff,  whilst  riding  on  the  public 
road,  by  reason  of  the  negligent  manner  in  which  P.  had 
left  the  soil  of  the  road  over  the  drain,  because  P.  was 
not  a  person  exercising  the  independent  business  of 
making  and  repairing  drains,  but  only  a  labourer  chosen 
by  the  defendant  in  preference  to  any  other  person  (x). 

But  in  a  c^se  in  which  the  defendants  were  employed 
by  A.  to  pave  a  district,  and  contracted  with  B.  to  pave 
one  of  the  streets,  and  B.'s  workmen,  in  the  course  of 
paving  th?  'treet,  left  some  stones  at  night  in  such  a 
position  r  constitute  a  public  nuisance,  and  the  plain- 
tiff was  iujuied  by  falling  over  these  stones  ;  it  was  held 
that,  as  no  personal  interference  of  the  defendants  with, 
or  sanction  of,  the  work  of  laying  down  the  stones  was 
proved,  the  defendants  were  not  liable  (y). 

When  a  sui-veyor  of  highways  has  been  ordered  by  a 
vestry  to  do  certain  works  on  a  highway,  and  du'ing 
the  performance  of  those  works  an  accident  occurs  in 
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(0  Jiiii'i/if  V.  Fiij-.  r,  Ex.  72.")  ; 
Orpiiun  v.  Frecmini,  •*!  L.  J.,  C.  P. 

{!<)  Sinllfr  V.  Jleiiii'i-k.  24  L.  J., 
g.  B.  138  ;  lilake  v.  Tliirnt,  2  H.  ic 
(".  2(1 ;  Hiitler  v.  Jlnittei:  7  H.  N. 
«2<>. 

(r)  Ibid. 

{i/')  Orerton  v.  Fireiinin,  21  L.J., 


C.  P.  r>2  ;  Gray  v.  PuUfii.M  L.J., 
Q.  B.  Iti'J  ;  tliix  liittor  case  was  re- 
verseil  in  the  Kxchoiuer  Chamber, 
34  L.  J.,  Q.  B.  2<>5  ;  but  the  rca.son- 
ing  on  which  the  <lecision  was 
foundea  has  Ixjen  disapproved  :  sec 
n'lUon  V.  Mirri/.  L.  li.,  1  H.  L.  ' 
32t5,  341. 
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conaequence  of  tlie  road  being  left  in  u  duigeroUR  condition, 
the  aurveynr  is  guilty  ol'  neglect  of  a  statutory  duty,  under 
6  &  6  Will.  4,  c.  60,  s.  66,  and  will  be  liable  in  an  acMon 
for  damage ,  notwithstanding  that  he  has  contracted  t  ith 
a  third  partv  for  supplying  the  necessary  labour,  and  has 
not  personally  interfered  with  the  work  (z). 

If  in  the  execution  of  works  authorized  by  Act  of  Far- 
liament  damage  be  sustained,  and  the  Act  provides  a 
special  mode  in  which  compensation  for  such  damage  niny 
be  recovered,  no  action  will  lie  for  it.  But  this  only 
relates  to  works  carefully  and  skilfully  executed,  and  if 
there  be  a  want  of  proper  skill  on  the  part  of  those 
executing  the  works  an  action  for  tlie  negligence,  tu 
recover  damages  for  the  injury  thus  sustained,  will  lie  (a). 

Where  the  negligence  of  both  parties  concura  in  pro- 
ducing the  damage,  so  that  both  are  to  blame,  neither 
party  can  recover.  Thus,  where  the  plaintiff,  in  crossing 
a  road,  was  knocked  down  and  seriously  injured  by  the 
defendant's  cnrt,  Tindal,  C.  J.,  told  the  jury  that  they 
must  be  satisfied  that  the  injury  was  attributable  to  the 
negligence  of  the  driver  and  to  that  alone,  before  they 
could  find  a  verdict  for  the  plaintiff;  for  if  they  thought 
that  it  was  occasioned  in  any  degree  by  the  improper  con- 
duct of  the  plaintiff  in  crossing  the  road  in  an  incautious 
and  imprudent  manner,  they  must  find  their  verdict  for 
the  defendant  (6).  And  where  an  action  was  brought  for 
an  injury  to  the  plaintiff's  chaise  by  the  defendant's  car- 
riage, Alderson,  J.,  left  it  to  the  jury  to  say  whether  the 
injury  was  occasioned  by  negligence  on  the  part  of  tlie 
defendant's  servant,  without  any  negligence  on  the  part 
of  the  plaintiff  himself;  for  that  if  the  plaintifl's  negli- 
gence in  any  way  concuned  in  producing  the  injury,  the 
defendant  would  be  entitled  to  the  verdict  (c).  So,  also, 
if  u  pel-son  sees  another  carriage  coming  furiously  on  the 
wrong  side  of  the  road,  and  does  not  get  out  of  the  way 
when  he  has  the  opportunity,  he  cannot  recover  for  any 
injury  he  r-;&v  "ustain  (it). 


{:)  Tajiirv.  .,fenhahjh,2\\\'. 
K.  31 1— C.  A.  :  reversiiig  L.  K.,  !t 
g.  B.  487  ;  43  L.  J.,  y.  H.  1««  :  31 
L.  T.  184  :  23  \V.  K.  4 ;  see  also 
PftidMnirij  v.  (ireetihaliih,  1  Q.  B.  D. 
3(i  :  4:.  L.  J.,  y.  B.  3  ;  33  L.  T.  372 ; 
24  W.  It.  !»8— C.  A.  In  Hiirilr,„tle 
V.  Biellnj,  [I8«2]  1  y.  It.  7(i;i  ;  til 
L.  J..  Si.  C  1(11,  n  conviction 
fur  causiiij'  nn  ubstructiun  uniler 


siniilnr  circiimstnnceH  \vn»(| unshed. 

(«)  Clothier  \.  »(7«^#>/-,31  L.  J.. 
C.  P.  31tJ :  Ohih,,  V.  Hyde  ('omm»- 
nioxem,  33  I^.  J.,  t^.  B.  296. 

(A)  IIiiirtiMM  V.  CmtiH-i;^  V.ii  V. 
473. 

((•■)  Plm-kwell  V.  Uihiw.  Bart., 
.".  t3.  &  l*.  37.".. 

(rf)  Set!  need  v.  Tiite,  post,  p.  342. 
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of  ,>nw«nui>r 
witit  ilriver 


In  »n  action  brought  by  »n  infiint  plaintiff  againHt  a  ''/';!,' '',f,''^,V,'J'' 
railway  company  for  an  injury  from  mx  accident,  whit-Ii  1'^.^,',',,'  j  *  ' ' 
«M  cNUfted  by  the  joint  neali|;ence  of  tb<   ilefenitHUtn  and  clmr^oo(  it. 
the  srandmother  of  the  chihl,  who  liad  charge  of  it,  the 
child  being  unable  to  take  care  of  itself,  it  wax  ludd  by  the 
Exchequer  ('hambrr,  Hftirniing  the  judgment  of  the  Court 
of  Queen'a  Bench,  that  tlie  chihl  could  not  mnintHiu  nn 
action  agninst  the  company,  a«  a  complete  identiflcation 
was  conatituted  between  the  plaintiff  and  I  le  party  whose 
negligence  contributed  to  the  damage  (<•). 

In  the  case  of  Thnrofuml  v.  liryan  (/),  where  a  person 
was  run  over  and  killed  by  an  omnibuH  which  wan  racing, 
and  the  negligence  of  the  driver  of  the  omnibuR,  in  which 
the  deceased  was  a  passenger,  was  relied  on  as  a  defence  cxi>i'>le<l. 
to  the  action  brought  by  the  widow  of  the  deceased,  it  was 
held  that,  the  deceased  having  trusted  the  party  by  $elect' 
incf  the  particular  co;  <.  /ance,  he  had  so  far  identified 
himself  with  the  carriage  in  which  he  was  travelling,  that 
want  of  care  on  the  part  of  its  driver  was  a  defence  for 
the  drivLi'  of  the  other  carriage,  which  directly  caused  the 
injury ;  and  that  this  was  in  accordance  with  the  opinion  ex- 
pressed by  the  Cotirt  of  Exchequer  in  Bridge  v.  '/*/«•  Grand 
Jtmetion  Railway  Company  {g).     The  soundness  of  this 
doctrine  was,  however,  doubted  from  the  first  in  this  coun- 
try (/i),  and  subsequently  in  Scotland  (t)  and  America  (A;), 
nnd  the  former  case  has  now  been  finally  overruled  (/).  The 
direction  to  the  jury  in  an  action  by  ii  passenger  on  an 
omnibus  against  the  owner  of  another  <ehicle  for  cor  »en- 
sation  for  damages  sustained  by  collision  should  the    .re 
be, "  was  there  negligence  on  the  part  of  the  'liiver  r     he 
other  vehicle  which  caused  the  accident  ?  il  bo  it  is  no 
answer  to  say  that  there  was  also  negligence  .>n  the  part 
of  the  omnibus  driver,"  the   pl»»i:  Mff  in  3t.  i'  case   not 
being  disentitled  to  recover  by  ren^o',  of  the  lu^fligence  of 
the  driver  of  the  omnibus  on  which  he  was  a  passenger  (m). 


(<■)   Watte  V.  Xmlh  Eauterii  Rail. 
r«..,  E.  B.  &  E.  719. 
(/)  'IhonMjMHl  V.  Brijtin,  8  C.  B. 

i:w. 

(o)  Br'tdtic  V.  ne  6rnnd  Junr- 
/km  Rail.  Co.,  3  M.  A:  W.  244  ;  49 
U.  R.  590. 

(A)  1  Sm.  L.  C,  3rd  Ed.  by 
Willis  &  Keating,  p.  132a.  See  also 
1  Sm.  L.  C,  nth  Ed., at  p.  288.  In 
this  doubt  Parke,  B.,  seems  to  have 
concurred.    See  The  Bernim,  12 


1*.  D.  at  p.  71 — per  l^rdKHher,  M.  R. 
Set^  also  The  MilaH,  Lush.  ."JHW. 

(i)  AilaiiiH  V.  frlamjim''  and  Siiuth 
li'pMteni  Rail.  Co.,  2  Court  Sess. 
Can.,  4th  ser.  215. 

(t)  See  Little  v.  Iluiket.  9  Davis 
Supr.  Ct.  U.  S.  3C.0. 

(0  MilU  V.  Arumtroiifi  {'//it 
Bermna),  13  App.  Cas.  1  ;  '".7  L.  .1., 
P.  D  &  A.  <!.-  ;  nH  L.  T.  423;  :^«5 
W.  R.  870  ;  .52  J.  P.  212. 

(jh)  Matt/teicx  v.  London  Street 
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Where  the  injury  ai-ises  altogether  from  accident  tlie 
defendant  is  not  liable  (n).  Thus,  where  an  action  of 
treapast  was  brought  for  injury  done  to  a  horse  by  a  pony 
and  chaise  running  against  it,  the  plaintiff  CHlled  witnesses 
who  said  they  saw  the  pony  and  chaise  standing  half  an 
hour  in  the  street  without  any  person  to  take  care  of  them, 
and  also  they  afterwards  saw  the  pony  run  away  with  the 
chaise  and  run  against  the  plaintiff's  horse,  but  they  did 
not  know  tiie  cause  of  the  pony's  starting.  It  was  sworn 
on  the  part  of  the  defendant,  that  his  wife  was  holdin<iC 
the  pony  by  the  bridle,  when  a  Punch  and  Judy  show 
coming  by  frightened  the  pony,  which  ran  away,  and 
almost  pulled  down  the  defendant's  wife  while  she  tried 
to  hold  it  in,  and  she  was  obliged  at  length  to  let  go  the 
rein.  Lord  Denman,  C.  J.,  in  summing  up,  said  to  the 
jury,  "  If  the  facts  are  true  as  suggested  for  the  defence, 
1  very  much  think  you  would  be  disposed  to  consider 
this  as  an  inevitable  accident,  one  which  the  defendant 
could  not  prevent."  However,  the  jury  disbelieved  the 
defendant's  evidence,  and  found  a  verdict  for  the 
plaintiff  (o). 

In  the  following  case,  a  servant  was  sent  with  a  van 
and  a  horse  on  some  errand  by  the  defendant,  with 
directions  to  bring  back  with  him  another  horse,  which 
had  been  left  on  the  road.  When  the  servant  obtained 
possession  of  the  second  horse,  which  seemed  to  have 
been  in  the  habit  of  following  the  van  without  being  tied, 
he  gave  a  boy  permission  to  ride  him.  As  the  servant 
drove  on,  he  came  upon  the  plaintiff,  who  was  returning 
home  late  at  night  with  a  hand-barrow,  and,  seeing  him, 
he  turned  his  horse's  head  out  ot  his  direct  line  to  avoid 
him.  The  boy  and  horse  behind,  however,  went  on  with- 
out noticing  the  plaintiff,  and  the  consequence  was  they 
both  fell  over  him  and  severely  injured  him.  On  the 
trial  Pollock,  C.  B.,  nonsuited  the  plaintiff,  being  of 
opinion  that  the  defendant  was  not  liable  for  this,  and 
ruled  that  the  declaration  was  not  supported,  as  the 
horse  which  did  the  injury  was  not  conducted  or 
driven  by  the  servant  of  the  defendant.  And  the  Court 
of  Exchequer  afterwards  held  that  this  ruling  was 
correct,   and    that    the   facts    clearly   showed   that  the 


'J'ramiimyn  Co.,  58  L.  J.,  Q.  B.  12  : 
GO  L.  T.  47  ;  52  J.  P.  774.  See 
also  Pihr  v.Lond-im  Omeral  Oiiini- 
fm»  Co.,  8  T.  L.  R.  164. 


(«)  Per  Alderson,  J.,  PluchreU 
V.  WiUon,  5  C.  &  P.  375. 

(o)  Goodman  v.  Taylor,  5  C.  &  P. 
410. 
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injury  sustained  by  the  plaintiff  was  the  result  of  tlie 
pureet  accident  (p). 

This  was  hehl  to  be  the  case,  where  the  defendant's  Where  it  is 
horse,  being  frightened  by  the  sudden  noise  of  a  butcher's  *^l  ^^l,f 
cart,  which  was  driven  furiously  along  the  street,  became  fright  of  a 
ungovernable,  and  plunged  the  shaft  of  a  gig  into  the  I'orse. 
breast  of  the  plaintiff's  horse  («j).     So,  too,  where  a  horse 
ridden  by  the  defendant  was  frightened   by  a   clap   of 
thunder,  and  ran  over  the  plaintiff,  who  was  incautiously 
standing  with  others  in  the  carriage-road  (r). 

In  Hammock  v.  Uliite  («),  the  defendant  having  bought  Trying  horse 
a  horse  at  Tattersall's,  the  next  day  took  him  out  to  try  ^hor^gMare. 
him  in  Finsbury  Circus,  a  much-frequented  thoroughfare. 
From  some  unexplained  cause  the  liorse  became  restive,   ^'',"11""     *" 
and  notwithstanding  the  defendant's  well-directed  efforts 
to  control  him,  ran  upon  the  pavement,  and  killed  a  man. 
It  was  held  that  these  facts  disclosed  no  evidence  of  negli- 
gence, wliich  the  Judge  was  warranted  in  submitting  to 
the  jury  ;  Erie,  C.  J.,  saying,  "  I  am  of  opinion  that  the 
plaintiff  in  a  case  of  this  sort  is  not  entitled  to  have  his 
case  left  to  the  jury,  unless   he  gives    some  affirmative 
evidence  that  there  has  been  negligence  on  the  part  of  the 
defendant.     The  sort  of  negligence  imputed  here  is  either 
that  the  defendant  was  unskilful  in  the  management  of 
the  horse,  or  imprudent  in  taking  a  vicious  animal,  or 
one  with   whose   propensities    or   temper   he    was    not 
sufficiently  acquainted,  into  a  populous  neighbourhood. 
The  evidence  is,  that  the  defendant  was  seen  riding  a 
horse  at  a  slow  pace,  that  the  horse  seemed  restless  and 
the  defendant  was  holding  the   reins  tightly,   omitting 
nothing  he  could  do  to  avoid  the  accident ;  but  that  the 
liorse  swerved  from  the  roadway  on  to  the   pavement, 
where  the  deceased  was  walking,  and  knocked  him  down, 
and  injured  him  fatally.    I  can  see  nothing  in  this  evidence 
to  sImw  that  the  defendant  was  unskilful  as  a  rider  or  in 
the  management  of  a  horse.     There  is  nothing  which 
satisfies  my  mind  affirmatively  that  the  defendant  was  not 
quite  capable  of  riding  so  as  to  justify  him  in  being  with 
his  horse  at  the  place  in  question.     It  appears  that  the 
defendant  had  only  bought  the  horse  the  day  before,  and 
was  for  the  first  time  trying  his  new  purchase,  using  his 


II 
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(/;)  If  I  id  V.  Slifr2>e,  Ex.  Nov.  5, 
18.-.3. 

(y)  Wakenuin  v.  Robbwon,  1 
Biug.  213  ;  23  K.  R.  618. 


(/•)  OibhtiHS    V.   Pipj/er.   1    Ld 
Raym.  88. 

(;i)  Uammaek  v.  nTtite,  11  C.  B., 
N.  S.  588. 
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Mauzimi  v. 
Dimglat. 


Rule  as  to 
horse  running 
awny. 


Qoaliticatioii 
of  rule. 
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horse  in  the  way  lie  intended  to  use  it.  It  is  said  that 
the  defendant  was  not  justified  in  riding  in  that  place  a 
)iorse  whose  temper  he  was  unacquainted  with.  But  I  am 
of  opinion  that  a  man  is  not  to  be  charged  with  want  of 
caution  because  he  bu3's  a  horse  without  having  had 
previous  experience  of  him.  There  must  be  horses  witli- 
out  number  ridden  every  day  in  London  of  whom  the 
riders  know  nothing.  A  variety  of  circumstances  will 
make  a  horse  restive.  The  mere  fact  of  restiveness  is  not 
even  prima  facie  evidence  of  negligence  "  (t). 

Where  a  horse  drawing  a  brougham  under  the  care  of 
the  defendant's  coachman  in  a  public  street  suddenly,  and 
without  any  explainable  cause,  bolted,  and,  notwithstand- 
ing the  utmost  efforts  of  the  driver  to  control  him, 
swerved  on  to  the  footway  and  injured  the  plaintifi',  it  was 
held  that  there  was  no  evidence  of  negligence  to  go  to 
the  jury ;  and  that  the  fact  that  the  horse  had  cast  a  shoe 
shortly  after  he  bolted,  and  that  the  driver  did  not  under 
the  circumstances  in  which  he  was  placed  call  out  or  give 
any  warning,  did  not  alter  the  case  (u). 

In  all  cases,  therefore,  where  a  horse  nms  away  and 
inflicts  an  injury,  if  the  rider  or  driver  has  not  acted  in 
such  a  manner  as  would  lead  a  jury  to  suppose  that  his 
conduct  must  have  contributed  to  the  accident,  he  is  not 
answerable  (x). 

But  the  rule  that  a  person  is  not  answerable  for  injury 
resulting  from  circumstances  over  which  he  has  no  control 
admits  of  this  qualification,  namely,  that  if  a  person  is 
aware  beforehand  that  the  circumstances  in  which  of  his 
own  free  will  he  is  about  to  place  himself,  will  put  him  in  a 
position  over  which  he  has  no  control,  and  in  which  he  will 
probably  cause  injuiy  to  others,  he  will  then  be  answerable 
for  an  injury  so  caused ;  thus,  if  in  the  case  quoted  above 
of  Hammock  v.  White,  the  defendant  had  been  proved  to 
have  known  beforehand  that  the  horse  was  vicious  and 
unmanageable  iy),  he  would  have  been  held  i-esponsible. 

Where  a  passenger  in  an  omnibus  was  injured  by  a 
blow  from  one  of  the  horses,  which  had  kicked  through  the 


a/M 


(r;  Ilammack  v.  White,  11  C.  B., 
X.  S.  588. 

(«)  Manzmi  v.  Douglas,  6  Q.  B. 
D.  Ur) ;  40  L.  J.,  C.  P.  289  ;  up- 
holding Hammack  v.  White,  ubi 
supra. 

(a-)  See  ante,  p.  314  :  Rex  v. 
Timmim,  7  C.  &  P.  500 ;  and  see 


Jliihiien  V.  Mather  L.  R.,  10  Ex. 
261  ;  44  L.  .J.,  Ex.  176  ;  33  L.  T. 
361. 

(y)  See  judgment  of  Willes,  J., 
Hammnch  v.  White,  11  C.  B.,N.S. 
597.  See  also  ViUiem  v.  Arey,  3 
T.  L.  R.  812. 
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front  panel  of  the  vehicle,  and  there  was  no  evidence  on 
the  part  of  tlie  passenger  that  the  horse  was  a  kicker ;  but 
it  was  proved  that  the  panel  bore  marks  of  other  kicks,  and 
that  no  precaution  had  been  taken  by  the  use  of  a  kicking- 
strap  or  otherwise  against  the  possible  consequences  of  a 
horse  striking  out,  and  no  explanation  was  offered  on  the 
part  of  the  owner  of  the  omnibus ;  it  was  held  that  there 
was  evidence  of  negligence  proper  to  be  submitted  to  a 
jury(^). 

The  proof  of  negligence  must  be  affirmative.    Tlierefore  Proof  of 
where  there  is  a  perfectly  even  balance  of  evidence  there  negligence 
is  no  negligence.    Thus,  in  the  case  of  Cotton  v.  Wood  (rt),  "^*'  ^. 
the  plaintiflf's  wife,  on  a  dark  night,  and  in  a  snowstorm,  *  "*' 

proceeded  slowlj',  accompanied  by  another  female,  to  cross 
H  crowded  thoroughfare,  whilst  the  defendant's  omnibus 
was  coming  up  on  the  right  side  of  the  road,  and  at  a 
moderate  pace.  There  was  abundant  time  for  the  women 
to  have  got  safely  across,  and  the}'  had  got  so  far  aci  oss 
as  to  have  passed  in  front  of  the  omnibus,  when  they  were 
alarmed  by  the  approach  of  another  vehicle  from  the 
opposite  direction,  and  turned  back;  the  result  of  which 
was  that  the  plaintiff's  wife  was  knocked  down  and  run 
over  by  the  omnibus,  and  was  so  injured  that  she  died. 
The  only  circumstance  that  was  at  all  suggestive  of  negli- 
gence on  the  part  of  the  defendant  was  that,  thougii  he 
saw  the  women  cross  in  front  of  his  omnibus,  he  had  at 
the  moment  wlien  they  turned  back  looked  round  to  speak 
to  the  conductor,  and  therefore  was  not  aware  f  their 
danger,  until  warned  by  a  cry  of  a  bystander,  when  u  was 
too  late  to  avert  the  mischief. 

It  was  held  that  there  was  in  this  case  no  proof  of 
negligence  on  the  part  of  the  defendant,  for  it  was  not 
shown   that  there   existed   some   duty  owing  from  the 


(r)  SimsKii  V.  Limilon  General 
Omnibm  Co.,  L.  R.,  8  C.  P.  3!IU  ;  42 
r..  J.,  C.  P.  112 ;  28  L.  T.  660  ;  21 


\\.  11.  .-.95. 

00  Cottiiii  V.  ^^'o,<d.  8  c.  15.,  N.  s. 


Canadian  Caae. — It  is  some  evidence  of  negligence  in  a  street    Evidence  of 
railway  company  carrying  passengers  for    reward  in    a   clo.sed  negligence . 
vehicle  that  tney  used  horses  which  they  had  reason  to  suppose 
were  skittish  and  frightened  of  a  train,  where  the  route  passes  over 
a  much  used  railway  by  a  bridge,  although  the  horses  had  been 
driven  for  eighteen  months  almost  dailj',  and  many  times  a  day, 

over  the  route  and   had    never    run    away    before The 

company's  knowledge  of  the  unsuitability  of  the  horses  may  be 
inferred  from  the  knowledge  of  the  driver.  Rainnie  v.  St.  John 
City  Rail.  Co.,  31  N.  B.  E.  582  (1892). 
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equally  con- 
sistent with 
negligence 
nnd  no 
negligence. 


When  a  horse 
standing  in  a 
highway 
kicked  a 
child. 


defendant  to  the  plaintiff,  of  which  there  had  been  a 
breach.  And  Eric,  C.  J.,  said,  "  Where  it  is  a  perfectly 
even  balance  upon  the  evidence  whether  the  injury  com- 
plained of  has  resulted  from  the  want  of  proper  care  on 
the  one  side  or  on  the  other,  the  party  who  founds  his 
claim  upon  the  imputation  of  negligence  fails  to  establish 

his  case One  of  the  plaintiff's  witnesses  stated  that 

the  driver  was  looking  round  at  the  time  to  speak  to  the  con- 
ductor. That  alone  cleai'Iy  would  be  no  affirmative  proof 
of  negligence.  The  man  was  driving  on  his  proper  side, 
and  at  a  proper  pace.  As  far  as  the  evidence  goes,  there 
appears  to  me  just  as  much  reason  for  saying  that  the 
plaintiff's  wife  came  negligently  into  collision  with  the 
defendant's  horses  and  omnibus  as  for  saying  that  the 
collision  was  the  result  of  negligence  on  the  part  of  the 

defendant's  servant A  scintilla  of  evidence,  or  a 

mere  surmise  that  there  may  have  been  negligence  on  the 
part  of  the  defendants,  clearly  would  not  justify  the  Judge 
in  leaving  the  case  to  the  jury  (b).  There  must  be  evi- 
dence upon  which  they  might  reasonably  and  properly 

conclude  that  there  was  negligence The  very  vague 

mx  of  the  term  negligence  has  led  to  many  cases  being 
left  to  the  jury,  in  which  I  have  been  utterly  unable  to 
find  the  existence  of  any  legal  duty,  or  any  evidence  of  ti 
breach  of  it." 

And  in  the  same  case  (c)  Williams,  J.,  said,  "  There 
is  another  rule  of  the  law  of  evidence,  which  is  of  the 
first  importance,  and  which  is  fully  established  in  all  the 
Courts,  viz.,  that  where  the  evidence  is  equally  consistent 
with  either  view, — with  the  existence  or  non-existence  of 
negligence, — it  is  not  competent  to  the  Judge  to  leave  the 
matter  to  the  jury." 

So,  in  a  case  in  which  the  defendant's  horse,  being  on 
a  highway,  kicked  the  plaintiff,  a  child  who  was  playing 
there.  There  being  no  evidence  to  show  how  the  horse 
got  to  the  spot,  or  that  the  defendant  knew  that  he  was 
there,  or  that  the  defendant  knew  that  he  was  accustomed 
to  kick,  or  that  the  horse  was  accustomed  to  kick,  or 
what  induced  him  to  kick  the  child,  it  was  held  that  there 
was  no  evidence  from  which  a  jury  would  be  justified  in 


(Ji)  Quoting  from  Williams,  J., 
in  Toomey  v.  London,  Sriffliton,  and 
Styuth  Coatt  Rail.  Co.,  3  C.  B.,K.  H. 
140  See  also  Cornnan  v.  Eaxtern 
i'ouHtits  Bail.  Co.,  4  H.  &  N.  781  ; 


Smith  V.   Midland  Bail.  Co.,  »~ 
L.  T.  S13  ;  r,2  J.  P.  262. 

(f)  Cotton  V.  Wood,  8  C.  B.,  N.  8. 
508,  ante,  p.  337. 
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inferring  that  the  defendant  had  been  guilty  of  actionable 
negligence  (<i). 

In  Abbott  V.  Freeman  (e),  the  defendant  was  the  pro'  Hone  kicking 
prietor  of  a  yard  and  premises  used  for  the  sale  of  horses.  '^^  ^l<^- 
The  plaintiff  attended  a  sale,  and  was  walking  up  the 
yard  behind  a  row  of  spectators,  who  were  watching  a 
horse  then  on  sale.  In  order  to  show  the  horse's  pace,  a 
servant  of  the  defendant  led  it  with  a  halter  down  a  lane 
formed  by  the  spectators  on  one  side,  and  a  blank  wall 
on  the  other.  There  was  no  barrier  between  the  horse 
and  the  spectators,  and  when  the  horse  was  about  ten 
yards  from  the  plaintiff,  another  servant  of  the  defendant 
struck  it  with  a  whip  in  order  to  make  it  trot.  On  bein;; 
struck  the  horse  swerved  into  and  through  the  crowd,  and 
kicked  and  injured  the  plaintiff.  It  was  a  usual  thing  for 
a  man  to  be  stationed  with  a  whip  at  the  particular  point 
when  horses  were  brought  out  for  sale.  There  was  no 
evidence  as  to  the  kind  of  blow  that  was  given,  nor  the 
character  of  the  horse,  nor  how  it  was  being  led,  nor  that 
it  was  customar}'  to  put  a  barrier  for  the  protection  of  the 
public  in  yards  where  horses  were  being  sold.  The 
plaintiff  sued  the  defendant  to  recover  damages  for 
injuries  caused  b}'  the  negligence  of  the  defendant's 
servant;  and  it  was  held  that  there  was  no  evidence  upon 
which  the  jury  could  reasonably  find  negligence  on  the 
part  of  the  defendant. 

Generally  speaking,  the  fact  that  an  omnibus  is  driven  Injury  to 
so  closely  to  the  kerb  as  to  result  in  injury  to  a  passenger  P^ssen^T 
sitting  on  the  top  of  the  omnibus  by  his  coming  in  con- 
tact with  a  projection  from  a  lamp-post,  or  other  similar 
erection,  would  appear  to  point  to  the  negligence  of  the 
driver ;  but  he  is  not  necessarily  guilty  of  negligence, 
the  question  whether  he  is  so  or  not  depending  on  the 
circumstances  of  each  particular  case.  In  two  recent 
cases  where  the  accident  occurred  imder  circumstances  of 
this  nature  the  driver  was  acquitted  from  blame. 

The  first  of  those  cases  was  Simon  v.  London  General  contact  witli 
Omnibus  Co.  (J).     In  that  case  the  plaintiff  was  a  passen-  projection. 
ger  on  the  top  of  one  of  the  defendant's  omnibuses.     The 
driver  of  the  omnibus,  in  turning  out  of  one  street  into 
another,  drove   close  to  the  kerb   to  avoid  a   tranicflr 
which  was  passing  in  the   same   direction,  and  while 


(d)  Cox  V.  Burbidge,  13  C.  B., 
N.  S.  430. 
(!>)  35L.T.783— C.A.  Rerereing 


34  L.  T.  544— Ex.  D. 
(/)  23  T.  L.  R.  463. 
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passing  an  electric  light  standard,  which  was  on  the  pave- 
ment, the  jolt  of  the  omnibus  grating  round  the  kerb 
caused  the  plaintiff's  aim  to  come  in  contact  with  a  fire 
alarm  finger  post,  fixed  to  and  standing  out  from,  the 
electric,  standard.  The  plaintiff's  arm  was  at  the  time 
projecting  from  the  omnibus,  but  the  finger  post  diw  not 
project  over,  but  came  flusli  with  the  kerb,  'riiere  was  no 
evidence  that  the  driver  eitlier  saw  or  knew  of  the  alarm. 
It  was  held  that  as  it  was  not  shown  that  there  was  an 
obstruction  of  such  a  nature,  that  with  reasonable  care 
the  driver  ought  to  have  seen  it,  and  ought  to  have 
rea^'i^ed  the  fact  that  it  miglit  or  would  hit  a  passenger, 
t'      i  was  no  evidence  of  negligence. 

he  second  case  was  Haae  v.  London  General  Omnihns 
Co.  (28  T.  L.  R.  616).  There  the  plaintiff  was  also  tv 
passenger  on  the  top  of  an  omnibus.  In  consequence  of 
the  road  along  which  the  omnibus  usually  travelled  being 
closed,  the  driver  of  the  omnibus  had  to  pass  through  side 
streets,  and  in  turning  the  comer  of  one  of  them  drove  so 
close  to  the  kerb  that  the  top  of  the  omnibus,  owing  to  tlie 
camber  of  the  road,  projected  over  the  pavement.  A  street 
lamp  stood  at  the  corner  with  a  small  iron  arm  projectin<; 
from  it,  but  not  sufficiently  far  to  extend  over  the  roadway. 
While  the  omnibus  was  being  driven  round  the  corner 
the  iron  arm  struck  the  plaintiff  on  the  chest  and  injured 
him.  There  was  no  traffic  which  prevented  the  omnibus 
from  being  driven  further  away  from  the  kerb.  The 
County  Court  Judge  who  tried  the  case  found  that  the 
(hiver  did  not  see  the  projection,  and  that  he  was  not 
guilty  of  negligence  in  not  having  seen  it,  and  in  driving 
so  close  to  the  kerb,  and  gave  judgment  for  the  defen- 
dants. On  appeal  to  the  Divisional  Court,  it  was  held 
that  there  was  evidence  to  support  the  finding,  which  was 
one  of  fact,  and  therefore  that  the  Court  could  not  inter- 
feie;  Lord  Alverstone,  C.  J.,  however,  expressing  the 
hope  that  it  would  not  be  thought  that  the  Court  was 
deciding  that  there  could  not  be  evidence  of  negligence 
if  a  person  sitting  on  the  top  of  an  omnibus  was  injured 
by  coming  in  contact  with  anything  projecting,  a  remark 
which  would  seem  to  indicate  that  the  Court  was  of 
opinion  that  the  case  was  very  near  the  line. 

But  there  are  cases  in  which  the  mere  occurrence  of 
an  accident  is  prima  facie  proof  of  negligence,  the  pre- 
sumption depending  upon  the  nature  of  the  accident. 
Thus  in  a  case  in  which  the  plaintiff,  while  walking  in  a 
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street  in  front  of  the  house  of  a  flour-dealer,  was  injured 
by  A  barrel  of  flour  falling  upon  him  from  an  upper 
window,  it  was  held  that  the  mere  fact  of  the  accident, 
without  any  proof  of  the  circumstances  under  which  it 
occurred,  was  evidence  of  negligence  to  go  to  the  jury  in 
an  action  against  the  flour-dealer,  the  declaration  alleging 
that  the  plaintift*  was  injured  by  the  negligence  of  the 
defendant's  servants.  And  Pollock,  C.  B.,  said,  "  There 
are  certain  cases  of  which  it  may  be  said  res  ip»a  loquitur, 
and  this  seems  to  be  one  of  them.  The  Courts  have 
held  that  from  certain  occun-ences  negligence  may  be 
presumed,  railway  accidents,  &c."  (g). 

It  may  be  taken  as  a  rule  that  the  same  evidence  is  re- 
quired to  establish  a  case  of  negligence  as  would  suffice 
to  convict  a  man  of  manslaughter  (/(). 

Bnle  of  the  Boad. 
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Evidence 
identical  with 
that  required 
for  man- 
slaughter. 


The  customary  rules  of  driving  are,  first,  that  in  meeting  custommy 
each  party  should  bear  or  keep  to  the  left ;  secondly,  that  rules  of 
in  passing,  the  foremost  person  bearing  to  the  left,  the  •''■''"><?• 
other  shall  pass  on  the  oft-side ;  thirdly,  that  in  crossing, 
the  driver  coming  transverse,  shall  bear  to  the  left-hand, 
so  as  to  be  behind  the  other  carriage  (i).    And  these  rules 
are  judicially  recognised  without  proof  {k).  It  is  cusiomary 
for  loot  passengers  to  take  the  right-hand  side. 


(j)  Byrne  v.  Boodle,  33  L.  J., 
Ex.  13.  See  also  ScM  v.  London 
Dwk  Co.,  n  W.  R.  410,  and 
Kearnei/  v.  Ltnidoii,  Brighton,  and 
fitmth  Coatt  Rail.  Ct>.,h.  R.,  5  Q.  B. 
411  ;  atfirraed  in  Ex.  Ch.,  L.  R.,  ti 
g.  B.  75'.). 


(A)  See  judgments  of  Williams, 
J.,  and  Wilde,  .1.,  Hammack  v. 
\Mi\te,  11  C.  B.,  X.  S.  »M. 

(0  2  Steph.  N.  P.  984. 

(A)  1  Taylor  on  Evidence,  lOtli 
Ed.  6. 


Canadian  Cases. — In  an  action  on  the  case  for  negligence  in    Careless 
driviTig  the  defendant's  horse  whereby  his  waggon    came    into  diivinr 
co"i.>ion  with  and  damaged  that  of  the  plaintiff,  it  is  not  sufficient    Ruig  ^,     joad. 
to  prove  merely  that  the  defendant  was  driving  on  the  wrong  side 
of  the  road,  espcially  if  it  be  shown  that  the  defendant  just 
before  the  collision  had  crossed  from  the  left  side  of  the  road  for 
the  purpose  of  speaking  to  a  man  sitting  on  a  doorstep  on  the  other 
side,  and  that  the  plaintiff's  horse  at  the  time  of  the  accident  was 
runniag  away  and  beyond  control.     Stout  y.  Adams,  35  N.  L.  R. 
118  (1900).    And  see  K^man  v.  Yeals,  28  N.  B.  R.  148. 

Defendant's  horses  and  carriage,  drivuu  by  his  servant,  while 
proceeding  in  a  westerly  direction  along  a  certain  road,  met, 
opposite  the  gate  of  defendant's  stable  yard,  situate  on  the 
northern  side  of  the  road,  a  horse  and  truck  coming  in  the  opposite 
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the  rood. 


DriTing  on 
the  wrong 
side  in  the 
duk. 

Seeing  a  per- 
■on  eoming  on 
his  wrong 
lide. 


Does  not 
justify  a 
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NEOUOKNCK  IN  THE  USB  OF  HORSIS,  BTO. 

In  the  case  of  highways  not  regulated  by  special  Acts, 
the  law  of  the  road  is  a  statutory  enactment  under  6  Jlr  6 
WUl.  4,  c.  60,  8.  78;  and  by  sect.  86,  sub-sect.  (1)  of 
the  Local  Goveminent  Act,  1888,  "bicycles,  tricycles, 
velociped*^^,  and  other  similar  machines,"  are  declared  to 
be  carriages  within  the  meaning  of  the  Highway  Acts. 

If  there  be  no  peculiar  circumstances  to  the  contrary,  it 
is  the  duty  of  each  party  to  keep  the  regular  side  of  the 
road.  However,  a  person  riding  or  driving  is  not  bound 
to  keep  his  side ;  but  if  he  does  not,  he  must  use  more 
care,  and  keep  a  better  look-out,  to  avoid  collision,  than 
would  be  necessary  if  he  were  on  the  proper  part  of  the 
road  (Q.  But  the  mere  fact  of  a  man  driving  on  the  wrong 
side  of  the  road  is  no  evidence  of  negligent  driving  in  an 
action  brought  against  him  for  running  over  a  person, 
who  was  crossing  a  road  on  foot  (m). 

If  a  person  driving  on  the  wrong  side  of  the  road  in  the 
dark  accidentally  injures  another  carriage  or  person,  he 
is  answerable  for  it  (n). 

If  a  person  driving  a  gig  on  his  proper  side  sees  a  gig 
coming  down  on  the  wrong  side  of  the  road,  he  must  not 
let  himself  be  run  down,  but  if  he  have  time  and  room, 
must  get  out  of  the  way ;  for  if  he  does  not,  he  cannot 
bring  an  action  and  recover  damages  (o). 

And  where  an  action  was  brought  for  negligently 
il  riving  against  the  plaintiff's  horse,  and  it  appeared  that 
the  defendant's  chaise  came  out  of  another  road,  and  in 
crossing  over  to  its  right  side  broke  the  leg  of  the  plain- 
tiff's horse,  which  was  then  on  the  wrong  side  of  the 
road.  Lord  EUenborough  held  that  the  circumstance  of 


(I)  Alexander  v.  Laidley,  Cor. 
Alderson,  B.,  Carlisle  Spr.  Assizes, 
1847;  and  Pluekwell  v.  Wilton,  5 
C.  &  P.  375. 

(»0  Llt^d  V.  Oglehy.  5  C.  B., 
X.  S.  667. 

(«)  See  Uandayoide  v.  Wdmn, 
:»  C.  A:  P.  530;  33  R.  R.  695; 
Alexander  v.  Laldley,  ante,  p.  341 ; 


Eltia  V.  Chapman,  Cor.  Lord 
Campbell,  C.  J.,  Norwich  Spr. 
Assizes,  1853.  8ee  also  Learns  v. 
Bray,  3  East,  593  ;  7  R.  R.  vii. 

(o)  Per  Pattesoa,  J..  Ilted  v. 
Tate,  Newcastle  Spr.  Ass.  1846  ; 
and  see  Cate  of  the  Commerce,  3 
Rob.  Adm.  Cas.  287. 


direction,  and  instead  of  passing  on  the  southern  side  attempted  to 
pass  on  the  side  nearest  tne  stable  yard,  the  intention  of  the  diiver 
being  to  proceed  to  a  house  a  few  yards  west  of  the  stables,  when 
the  horses  turned  in  suddenly  towards  the  yard,  knocking 
down  and  injuring  the  jplaintiif  who  was  coming  along  the  side 
walk  near  the  gate :  Held,  that  the  defendant  was  liable.  Lownd» 
V.  Rohinson,  11  N.  S.  R.  364  (1877).  And  see  Cmilon  v.  Connolly, 
ION.  S.  K.  95. 
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the  person  being  on  the  wrong  ride  oi  the  ro»d  was  not 
sufficient  to  discharge  the  defendant ;  for  though  a  person 
micht  be  on  his  wrong  side  of  the  road,  if  the  road  was  ol 
sufficient  breadth,  so  that  there  was  full  and  ample  room 
for  the  party  to  pass,  he  was  of  opinion  that  he  was  bound 
to  take  that  course  which  would  carry  him  clear  of  the 
person  who  was  on  his  wrong  side  ;  and  that  if  an  injury 
happened  by  running  against  such  a  person  he  would  be 
answerable.  A  person  being  on  his  wrong  side  of  the  road 
could  not  justify  another  in  wantonly  doing  an  injury 
which  might  be  avoided.  The  question,  therefore,  to  be 
left  to  the  jury  was,  whether  there  was  such  room,  that, 
though  the  plaintiff's  servant  was  on  his  wrong  side  of  the 
road,  there  was  sufficient  room  for  the  defendant  s  carriage 
to  pass  between  the  plaintiflf 's  horse  and  the  other  side  of 

the  road  (p).  ,   , ,  i    .i     /-.    _*    r 

And  in  another  similar  case  it  was  held  by  the  Court  of 
King's  Bench,  that  whatever  might  be  the  law  of  the  road, 
it  was  not  to  be  considered  as  inflexible  and  imperatively 
coveming  cases  where  negligence  was  the  quest- jn.  In 
the  crowded  streets  of  the  metropolis,  situations  and  cir- 
cumstances might  frequently  arise  where  a  deviation  from 
what  is  caUed  the  law  of  the  road  would  not  only  be 
justifiable  but  absolutely  necessary.  Of  this  the  jury  are 
the  best  judges  ;  and,  independently  of  the  law  of  the  road, 
it  is  their  province  to  detemine  from  whose  negligence 
the  accident  has  arisen  (3).  ,     .    ,      ,        ,  . ,  , 

On  the  same  principle,  apparently,  it  has  been  laid  down 
in  the  United  States  that  a  traveller  on  foot  or  on  horse- 
back must  give  way  to,  and,  if  necessary,  cross  the  road  ior 
a  vehicle  witli  a  heavy  load  (r).  and  that  a  hght  y-  oaded 
vehicle  must,  in  like  manner,  give  way  to  a  heavily-loaded 

one(«).  ,  .  ,       ,,       J  i     •!• 

Though  the  rule  of  the  road  is  not  to  be  adhered  to,  it 
bv  departing  from  it  an  injury  can  be  avoided,  and  there 
is  clear  space  enough  to  get  out  of  the  way,  yet  in  cases 
where  parties  meet  ore  a  sudden,  and  an  injury  results,  the 
party  on  the  wrong  side  is  answerable,  unl.'ss  :t  clearly 
appear  that  the  party  on  the  right  side  had  ample  means 
and  opportunity  to  prevent  it  (t). 


843 


Ilule  of  the 
road  not 
inflexible. 


Light  load 

meeting 

heavy. 


Parties  meet- 
ing on  a 
sudden. 


ip)  Clay  V.  Wood,  5  Esp.  42  ; 
«  K.  R.  827. 

(o)  Wai/de  v.  Lady  C'uir,  2  D. 
&  K.  256  ;  2">  R.  R.  554  :  Lloyd  v. 
Oyleby,  5  C.  B.,  N.  S.  667. 

(r)  Jieach  \.  Paiinetei;2iPenu. 


St.  196. 

(«)  Griei"  V.  Sampson,  27  Venn. 
St.  1^3. 

(t)  Chaplin  V.  Ilawex,  3  C  &  1*. 
:,:,i  ;  33  U.  K.  70.">. 
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Tlie  rule  of  the  road  as  to  keeping  the  proper  aide 
appltei  to  toddle  hortet  aa  well  as  to  carriagea  ;  and  if  a 
carnage  and  a  horse  are  to  ])asB,  the  carriage  nmst  keen 
Its  proiwr  side  nnd  so  must  the  horse.  But  if  the  driver 
of  a  carriage  is  on  his  proper  side,  and  sees  a  horse  cominir 
furiously  on  its  wrong  side  of  the  road,  it  is  the  duty  ot 
the  dnyer  of  the  carriage  to  give  way  and  avoid  an  acci- 
dent,  although  in  so  doing  he  goes  a  little  on  what  would 
otherwise  be  the  wrong  side  of  the  road  (m). 

The  introduction  of  tramways  has  been  said  to  have  con- 
siderably modified  the  rule  of  the  road  as  above  stated 
There  IS  no  reported  case  on  this  point  in  any  of  the 
Enghsh  Reports,  but  in  Scotland  Lord  President  Inglis 
in  delivering  judgment  in  Jardine  v.  Stonefield  Laundn 
Co.  (x),  said,  "There  is  one  rule  of  the  road  which  has  been 
verj-  much  altered  by  the  appearance  of  these  new  vehicles, 
m.,  that  one  carriage  overtaking  another  is   bound  to 
pass  It  upon  the  right-hand  side.     The  new  rule  requires 
that  when  a  carriage  is  coming  up  behind  a  tramway  car, 
and  the  car  stops,  the  driver  of  the  other  vehicle  shall 
pass  upon  the  left-hand  side.     That  is  the  opposite  of  the 
old  rule.     The  new  rule  has  been  introduced  from  con- 
siderations of  convenience  and  safety ;  and  the  reason  h 
very  obvious,  because  tramway  cai-s  pass  upon  two  lines 
of  tramways,  one  in  one  direction,  and  another  in  the 
■A^^'i   ^^  ^'^'^'cJ^s  were  to  pass  a  car  on  the  right-hand 
side,  there  would  be  very  great  danger  of  their  coming  into 
culhsion  with  anotlier  car  coming  the  opposite  way.    That 
18  the  reason  of  the  rule." 

In  America  it  has  been  held  that  the  rule  of  the  road 
had  no  application  to  the  meeting  of  ordinary  vehicles  with 
street  cars ;  the  ground  for  such  decision  being,  that  the 
latter  cannot  turn  off  their  path,  and  the  former  should 
turn  to  that  side  which  appears,  under  the  circumstances, 
to  be  the  safest,  without  regard  to  the  usual  ruh  ;  and  the 
fact  that  either  was  on  the  left  of  the  road  at  the  time  of  a 
collision  is  no  evidence  of  negligence  («/),  And  for  the 
same  reason,  when  a  collision  occurs  between  Hn  ordinary 
vehicle  and  a  street  car,  travelling  side  by  side,  the  pre- 
sumption is  that  the  driver  of  the  veliicle  was  negligent, 
the  car  being  unable  to  turn  out  (z).     This  rule  appears 


(«)   Turleij  V.  Thomuti,  »  C.  &  1'. 
103  :  66  K.  K.  83!». 


(■r)  U  Uettie,  83U. 
(>J)  IleijuH    V.   JCiijhth 


A  venue 


Kail.  Co.,  1.-.  X.  Y.  3«o. 

(.-)  Svydam  v.  Gram!  St.  Hail. 
Co.,  41  barb.  366  ;  Sinjel  v.  Eiteti, 
41  Cal.  109. 
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to  be  dictated  by  comnon  Mh.-.«,  and  to  be  applicAble  to 
•imilar  caiea  of  coUiBion  between  an  ordinary  yehicle  and 
a  tramcar  in  England. 

Tlie  law  as  to  foot  pattenger$  is  kid  down  in  the  follow- 
ing CHse,  where  an  action  of  trenpau  was  brought  for 
running  over  a  foot  passenger  with  a  carriage  whicli  was 
on  its  wrong  side  of  the  road,  and  Patteson,  J.,  said  to 
the  jury,  "Afoot  pattenrier  has  a  right  to  cross  a  high- 
way ;  and  it  was  held  in  one  cfc  '•»)  that  a/oo«  pauenger 
has  a  right  to  walk  along  the  cnrriage  way.  But  without 
going  that  length,  it  is  quite  clear  that  a/oot  passenger 
has  a  right  to  cross,  and  that  persons  driving  carriages 
along  the  road  are  liable  if  they  do  not  take  care  so  as  to 
avoid  driving  against  the  foot  passengers  who  are  crossing 
the  road ;  and  if  a  person  driving  along  the  road  cannot 
pull  up  because  his  reins  break,  that  will  be  no  ground  of 
defence,  as  he  is  bound  to  have  proper  tackle. 

"  With  respect  to  what  has  been  said  about  th^  car- 
riaf  being  on  the  wrong  si''*?  of  the  road,  I  think  you 
should  lay  it  out  of  your  consideration,  as  the  nUe  as  to 
the  proper  ride  of  the  road  does  not  apply  with  respect  to 
foot  pastengert ;  ami  as  regards  the  foot  passengers,  the 
carriages  may  go  on  whichever  side  of  the  road  they 
please  "  (6). 

It  is  the  duty  of  a  person  who  is  driving  over  a  crossing 
fo  •  foot  passengers  at  the  entrance  of  a  street,  to  drive 
slowly,  cautiously,  and  carefully  ;  but  it  is  also  the  duty 
of  a  foot  passenger  to  use  due  care  an<l  caution  in  going 
upon  such  crossing,  so  as  not  to  get  among  the  carriages, 
and  so  receive  injury  (c). 

A  person  dismounting  from  a  trsmcar  is  just  as  much 
bound  to  look  after  his  own  safety  as  if  he  were  crossing 
from  one  side  of  the  street  to  the  otlier.  It  is  just  as 
nmch  a  carriage  way  as  the  whole  street,  and  while  vehicles 
are  bound  to  go  at  a  steady  pace,  and  not  to  be  driven 
furiouslv,  foot  passengera  crossing  carriage  ways  are  bound 
to  look  "after  their  own  safety,  and  not  to  run  obvious  and 
unnecessary  risk  (d). 

If  there'  be  a  nuisance  in  a  public  highway,  a  private 
individual  cannot  of  his  own  authority  abate  it,  unless  it 
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(a)  Jim^  V.  Litton,  oC.ii?.  407. 

(A)  C"tteril  V.  Tarlei/,  8  C.  &  P. 
693.  See  also  Lloifil  v.  Ui/lebij,  5 
C.  J.,  N.  W.  607. 

(c)  See  per  Pollock,  C.  B., 
Milliiiii't  V.  Jiicliardu,  3  C.  &  K. 


82.  See  also  Cotton  v.  Wood,  8 
C.  B..  N.  S.  568,  cited  ante,  pp.  337, 
338. 

id)  Jai-diney. Sttniffifld  Laundry 
Co.,  U  Kettie,  83l» ,  Itamnatj  v. 
Thiiniimm,  'J  Rettie,  140. 


Nuisance  o.. 
public  liigli- 
way. 


I 


I 


846 


XIOUOBNCI  IX  THE  URI  Of  llOWin,  ETC. 


Hon*  and 

carriage 

befure 

tnidwmiui's 

door. 


When  the 
mMter  wma 
liable  accord- 
ing  to  former 
UecinioDi. 


Liability  now 
held  to  be 
more  exten- 
sive. 


Liiiijiiiit  V. 
jf/i«  Oenei-ul 

I'lmifHiHi/, 


do«i  him  a  ipecid  injury,  and  b«  can  only  interfere  with 
It  lo  far  as  ii  necewiary  to  exeroiie  hia  right  of  paasing 
along  Uie  highway;  and  he  cannot  iuatify  doing  any 
damaae  to  the  propertpr  of  the  peraon  who  has  improperly 
placed  the  nuiaance  in  the  highway,  if,  avoiding  it,  he 
might  have  paiaed  on  with  reasonable  convenience  (<). 

A  tradesman  may  remove  a  horse  and  cart  or  carriage 
from  before  his  door,  if  it  impedes  his  business.  Th«s  if 
a  hackney  coach  stand*  before  a  shopkeeper's  door,  and 
hinders  customers,  he  may  lawfully  take  hold  of  the  horsea 
and  lead  them  away,  and  is  not  bound  to  take  his  remedy 
for  damages  (/'). 

VefUgeat  DriTiiif  by  a  Serraat. 

It  was  formerly  held  that  the  master  was  liable  only 
where  his  servant  caused  injury  by  doing  a  lawful  act 
negligently,  but  not  where  he  wifyvUy  did  an  iUegal  one  .• 
and,  therefore,  in  cases  of  negligent  driving,  where  the 
servant  had  the  authority  of  his  master  to  do  the  particular 
act,  namely,  to  drive  along  the  highway,  which  is  per- 
fectly lawful  in  itself,  it  was  held  by  Patteson,  J.,  that  the 
master  was  chargeable,  because  the  act  so  authorized  by 
him  had  been  done  negligently ;  but  that  if  the  soiTant 
drove  wilfully  against  another,  the  master  was  not 
chargeable  for  the  injury  done  (g). 

But  this  definition  is  not  an  exhaustive  one,  for  the 
liability  of  the  master  extends  beyond  the  lawful  acts  of 
his  servant.  And  the  test  of  his  liability  is,  not  whether 
the  acts  of  his  servant  are  illegal  and  wilful,  or  the  con- 
trarj',  but  whether  they  are  within  the  scope  of  the  .vant's 
employment  and  in  the  execution  of  the  service  toi  which 
he  is  engaged  {h). 

In  the  case  of  Linipus  v.  The  General  Omnibus  Com- 
pany {h),  decided  in  the  Exchequer  Chamber,  which  fixed 


(«)  See  Judgnieut  of  Court  of 
Queen's  Bench,  Diiue*  v.  Petley,  IS 
Q.  B.  288  ;  81  K.  K.  :.73 ;  Bridge 
V.  (iiiindJ^tnrtim  Jtail.  <!'.,  3  M. 
4c  W.  244  ;  4S>  R.  R.  690  ;  Dariet 
V.  MaHh,  10  M.  ic  W.  546;  62 
B.  R.  6U8 ;  Mayur  of  ( 'olihetter  - 
Jirooke,  7  Q.  B.  339 :  .;«  R.  R.  ViA, 

C/')  Ulater  v.  Swaiut,  2  Str.  872. 
But  8«e  the  remarks  of  Jessel, 
51.  11.,  in  Original  J/arfle/nml 
Colliery  Co.  v.  O'ihh,  o  Ch.  L).  at 


pp.  721,  772,  from  which  it  would 
appear  that  the  tradesman  could 
oniy  act  in  the  manner  above  in- 
<ijcated  upon  the  assumption  that 
the  obstniction  was  unreasonable. 

(gj  Lyon*  v.  Martin,  8  A.  &  K. 
nr.;  3  Xev.  &  P.  .509;  47  R.  R. 
KM  ;  and  see  M'Manmi  v.  Cricket, 
1  £a8t,  106  ;  5  R.  R.  518. 

(A)  Linipu*  V.  The  Oeneral 
Out  Hi  but.  Co.  1  H.  &  C.  526. 
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and  defined  the  1  .w  on  this  lubjeet,  the  driver  of  the 
defendante'  omnibna  drove  it  aoroti  the  roed  in  front  of 
•  rivel  omnibiM  belongins  to  the  plaintiff,  which  wne 
thereby  overturned.  The  driver  laid  that  he  pulled  acrons 
the  plaintilT'e  omnibue  to  prevent  it  passing  him.  The 
defendants  had  given  printed  instructions  to  their  driver 
not  to  obstnict  any  omnibus. 

Martin,  B.,  before  whom  the  case  was  tried,  directed 
the  jury  that,  "  When  the  relation  of  master  and  servant 
existed,  the  master  was  responsible  for  the  reckless  and 
improper  conduct  of  his  servant  in  the  course  of  the 
service ;  that  if  the  jury  believed  that  the  defendants' 
driver,  being  dissatisAed  and  irriUted  with  the  plaintiff's 
driver,  acted  recklesil^.  wantonly,  and  improperly,  but  in 
the  course  of  the  service  and  employmei't,  and  doing  that 
which  he  believed  to  be  for  the  interest  of  the  defendanU, 
then  they  were  responsible  ;  that  if  the  act  of  the  defen- 
dants' driver,  althuugh  a  reckless  driving  on  his  part,  was 
nevertheless  an  act  done  by  him  in  the  course  of  his  service 
and  to  do  that  which  he  thought  best  to  suit  the  interest 
of  his  employers,  and  so  to  interfere  with  the  trade  and 
business  of  the  other  omnibus,  the  defendants  were  re- 
sponsible ;  that  the  instructions  given  to  the  defendants' 
driver  by  them  were  immaterial  if  he  did  not  pursue  them ; 
but  that,  if  the  act  of  the  defendants'  servant  was  an  act 
of  his  own,  and  in  order  to  effect  a  purpose  of  Iub  own, 
the  defendants  were  not  responHible."  This  direction 
\ras  held  to  be  right  by  all  the  Judges  with  the  exception 
of  Wightman,  J. 

Williams,  J.,  in  the  course  of  the  argument  san  ,  "  If 
a  driver  in  a  moment  of  passion  vindictively  strikes  a 
liorse  with  a  whip,  that  would  not  be  an  act  done  in  the 
course  of  his  employment ;  but  in  this  case  tl.e  servant 
wr!%  pursuing  the  purpose  for  which  he  was  employed, 
viz.,  to  drive  the  defendants'  omnibus.  Suppose  a  master 
told  his  servant  not  to  drive  wlian  he  was  drunk,  but  he 
neverthelpss  did  so,  would  not  the  master  be  responsible  ?" 
And  in  his  judgment  he  said:  "If  a  master  employs  a 
servant  to  drive  and  manage  a  carriage,  the  master  is 
responsible  for  any  misconduct  of  the  sei-vant  in  driving 
and  managing  it,  which  must  be  considered  as  having 
resulted  from  the  performance  of  the  duty  entrusted  to 
him,  and  especially  if  he  was  acting  for  his  master's 
benefit  and  not  for  any  purpose  of  his  own." 

Willes,  J.,  said,  with  reference  to  the  question  whether 
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the  injury  was  done  by  the  driver  in  the  course  of  his 
employment,  "  It  may  be  said  that  it  was  no  part  of  the 
duty  of  the  defendants'  servant  to  obstruct  the  plaintiff's 
omnibus,  and  moreover  the  servant  had  distinct  instrnc- 
tions  not  to  obstruct  any  omnibus  whatever.  In  my 
opinion,  those  instructions  are  immaterial.  If  disobeyed, 
the  law  casts  upon  the  master  a  liability  for  the  act  of  his 
servant  in  the  course  of  his  employment;  and  the  law  is 
not  so  futile  as  to  allow  a  master,  by  giving  secret  instruc- 
tions to  his  servant,  to  discharge  himself  from  liability. 
Therefore,  I  consider  it  immaterial  that  the  defendants 
directed  their  servant  not  to  do  the  act.  Suppose  a  master 
told  his  servant  not  to  break  the  law,  would  that  exempt 
the  master  from  responsibility  for  an  unlawful  act  done  by 
his  servant  in  the  course  of  his  employment?  Th'  act 
of  driving  as  he  did  is  not  inconsistent  with  his  emi^^oy- 
ment,  when  explained  by  his  desire  to  get  before  the  otlier 
omnibus,"  which  desire  was  prompted  by  the  fact  "  that 
he  was  employed  not  only  to  drive  the  omnibus,  whicu 
alone  would  not  support  this  summing-up,  but  also  to  get 
as  much  money  as  he  could  for  his  master,  and  to  do  it  in 
rivalry  with  other  omnibuses  on  the  road." 

Byles,  J.,  after  expressing  his  agreement  with  the 
direction  of  Martin,  B.,  said,  "  The  direction  amounts  to 
this,  that  if  a  person  acts  in  the  prosecution  of  his 
master's  business  for  the  benefit  of  his  master,  and  not 
for  the  benefit  of  himself,  the  master  is  liable,  although 
the  act  may  in  one  sense  be  wilful  on  the  part  of  the 
servant.  It  is  said  that  what  was  done  was  contrary  to 
the  master's  instructions;  but  that  might  be  said  in 
ninety-nine  out  of  a  hundred  cases  in  which  actions  are 
brought  for  reckless  driving.  It  is  also  said  that  the  act 
was  illegal.  So,  in  almost  every  action  for  negligent 
driving,  an  illegal  act  is  imputed  to  the  servant.  If  we 
were  to  hold  this  direction  wrong,  in  almost  every  case  a 
driver  would  come  forward  and  exaggerate  his  own  mis- 
conduct, so  that  the  master  would  be  absolved.  Looking 
at  what  is  a  reasonable  direction,  as  well  as  at  what  has 
been  already  decided,  I  think  this  summing-up  perfectly 
correct." 

And  Blackburn,  J.  said,  with  reference  to  the  act  being 
done  by  the  defendant  when  "in  the  course  of  his  service 
and  employment,'  it  is  "not  universally  true  that  every 
act  done  for  the  interest  of  the  master  is  done  in  the 
course  of  the  employment.     A  footman  might  think  it 
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for  the  interest  of  his  master  to  drive  the  coach,  but  no 
one  could  say  that  it  was  within  the  scope  of  the  foot- 
man's employment,  and  that  the  master  would  be  liable 
for  damage  resulting  from  the  wilful  act  of  the  footman 
in  taking  charge  of  the  horses.  But,  in  this  case,  I  think 
the  direction  given  to  the  jury  was  a  sufficient  guide  to 
enable  them  to  say  whether  the  particular  act  was  done 
in  the  course  of  the  employment.  The  learned  Jtidge 
goes  on  to  say,  that  the  instructions  given  to  the  defen- 
dants' servants  were  immaterial  if  he  did  not  pursue  them 
(upon  which  all  are  agreed) ;  and  at  the  end  of  his  direc- 
tion he  points  out  that,  if  the  jury  were  of  opinion  '  that 
the  true  character  of  tlie  act  of  the  defendants'  servant 
was,  that  it  was  an  act  of  his  own  and  in  order  to  effect  a 
imrppse  of  his  own,  the  defendants  were  not  responsible.' 
That  meets  the  case  which  I  have  already  alluded  to.  If 
the  jury  should  come  to  the  conclusion  that  he  did  the 
act,  not  to  further  his  master's  interest  nor  in  the  course  of 
liis  employment,  but  from  private  spite,  and  with  the  object 
of  injuring  his  enemy,  the  defendants  were  not  responsible. 
That  removes  all  objection,  and  meets  the  suggestion 
that  the  jury  may  have  been  misled  by  the  previous  part 
of  the  summing-up." 

Generally  speaking,  the  relationship  of  master  and 
servant  will  not  be  inferred.  Thus  where  the  plaintiff's 
horse  was  injured  by  another  horse  which  became  restive 
owing  to  the  noise  of  the  band  of  the  Salvation  Army  in 
the  public  street,  and  he  thereupon  brought  an  action 
against  the  head  of  the  Salvation  Army  for  damages ;  it 
was  held,  that  in  the  absence  of  eviclence  to  show  what 
the  relationship  was  betweeri  the  j)articular  members  of 
the  Army  and  the  defendant,  it  tould  not  be  inferred  that 
such  mambers  were  his  servants,  or  were  acting  under 
his  authority  (i). 

Under  the  London  Hackney  Carriages  Act,  1843  (6  &  7  Liability  of 
Vict.  c.  86),  so  far  as  the  public  is  concerned,  the  registered  ^^^,^0^!' 
proprietor  of  a  hackney  carriage  is  responsible  for  the 
acts  of  his  driver  whilst  he  is  plying  for  hire  as  if  the 
relationship  of  master  and  servant  existed  between  them, 
even  though  it  does  not,  in  fact,  exist  {k). 


Relationship 
of  master  and 
hcrvant  not 
inferred. 


(0  LditdoH  Oeneral  OmnihiK  Co. 
V.  Hootli.  »!3  L.  J.,  Q.  B.  244. 

(*)  Kill//  V.  London  Improred 
Cah  (\i.,  23  Q.  B.  1>.  281  ;  58  L.  J., 
g.  B.  45«  ;  til  L.  T.  34  [  37  W.  R. 
737  ;  53  J.  P.  788— C.  A.,  approv- 


ing  Vemihleg  v.  Smith,  2  Q.  B.  D. 
27!i  ;  46  L.  .1.,  Q.  B.  470  :  3(3  I..  T. 
.")0i»  :  25  W.  K.  584  ;  ami  overruling 
Aing  V.  Spun;  8  Q.  B.  I).  104, 
where  it  was  held  that  there  is 
only  a  prima  facie  presumption  of 


I  m. 
I 
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"  Hack 

horse." 

Cab  regula- 
tions. 


The  registered  proprietor  of  a  cab  in  London  is  there- 
fore liable  for  the  loss  of  a  passenger's  luggage  through 
the  negligence  of  the  driver  (0,  or  for  personal  injury  to 
the  passenger  or  a  stranger  (m),  or  damage  to  the  horse 
or  carriage  of  another  (n),  caused  by  the  negligence  of 
the  driver,  where  there  is  no  wrongful  user  of  the  cab  by 
the  driver.  The  fact  that  the  driver  through  whose 
negligence  the  injury  was  caused  is  really  the  servant  of 
a  person  to  whom  the  cab  has  been  let  by  the  proprietor 
is  immaterial,  for  the  latter  cannot,  by  letting  his  cab, 
escape  from  his  liability  under  the  statute.  But  the 
right  of  action  against  the  proprietor  which  the  statute 
gives  to  the  injured  party  in  such  a  case  does  not  inter- 
fere  with  any  right  of  action  which  the  latter  may  have  at 
common  law  against  the  driver's  master  in  the  ordinary 
sense  of  that  word  (o). 

"Where  the  doiendant  and  her  son  were  pai'tners  in  a 
cab  business  in  London,  and  a  cab  belonging  to  them. 


such  relationship  which  may  be 
rebutted  by  the  circumstances  of 
the  case.  See  also  Keen  v.  Henry, 
[1894]  1  Q.  B.  292:  63  L.  J., 
g.  B.  211  :  69  L.  T.  671  ;  42  W.  R. 
214  ;  58  J.  r.  262— C.  A.,  where 
the  effect  of  the  ruling  in  King  v. 
Landon  Improved  Cab  Co.  upon 
the  decision  in  King  v.  Spurr  waa 


pointed  out  by  the  Court. 

(0  PowUi  V.  Hider,  25  L.  J.. 
Q.  B.  331. 

(ill')  Venahle*  v.  Smith,  nbi 
supra  ;  King  v.  Lmidon  Improved 
Cah  Co.  ubi  supra. 

(«)  Keen  v.  Heiinj,  ubi  supra. 

(<>)  Keen  v.  Henry,  [1894]  1  Q.  B. 
292,  294— per  Lord  Esher,  M.  R. 


Canadian  Caae*.- A  "hack  horse"  is  one  that  is  usually  driven 
in  a  ha>\.  without  reference  to  the  matter  of  breeding.  Bobinson  v. 
Proviiii  lal  Exhibition  Commimwi,  32  N.  S.  E.  216  (1899). 

A  municipal  by-law  that  is  not  just  and  e(^ual  in  its  operation, 
or  which  is  unreasonable  or  permits  favouritism,  is  void.  In  this 
case  the  impugned  by-law  discriminated  in  favour  of  hackmen  who 
happened  to  own  stables,  enabling  them  to  stand  their  vehicles  in 
favourable  positions,  which  privilege  was  denied  to  others.  Ben 
v.  Russell,  1  B.  C.  E.  (Pt.  1)  256.  See  J<yrias  v.  Gilbert,  5  S.  C.  E, 
356 ;  Be  Nash  and  McCrackeii,  33  U.  C.  Q.  B.  181 ;  Beq.  v.  Johnston. 
38  U.  C.  Q.  B.  549. 

A  municipal  by-law  prohibited  cabs  from  standing  on  any  street 
while  waiting  for  hire  or  engagement :  Held,  that  where  an  hotel 
company  engaged  a  number  of  vehicles  from  a  livery  man  to  stand 
constantly  at  the  hotel  doors  ready  for  immediate  use  by  guests  of 
the  hotel,  the  company  j>aying  one  cent  per  hour  from  beginning 
of  attendance  until  dismissed  or  hired  by  a  guest,  and  becoming 
responsible  for  the  payment  by  the  guests  of  the  fees  charged  for 
such  service,  the  by-law  was  not  infringed  by  the  livery  man  by 
keeping  such  vehicles  waiting  on  the  street  in  pursuance  of  such 
agreement.  Bex  v.  Maher,  10  Ont.  L.  E.  102  (1905).  And  see 
Canadian  Pacific  Bail.  Co.  v.  City  of  Twmto,  1  Ont.  W.  E.  256. 
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vrhich  was  let  in  the  ordinary  way  to  a  cabman,  through 
liis  negligence  came  into  collision  with  a  vehicle  in  which 
the  plaintiff  was  riding,  and  so  caused  personal  injuries 
to  the  plaintiff;  it  was  held  that  an  action  by  the  plaintiff 
against  the  defendant  in  respect  of  the  injuries  so 
occasioned  was  maintainable,  although  the  cab  licence 
was  taken  out  in  the  name  of  the  son  only;  on  the 
ground  that  the  liability  imposed  in  such  cases  on  cab 
proprietors,  by  virtue  of  the  Hackney  Carriage  Acts,  is 
not  confined  to  licensed  proprietors,  or  that  the  defen- 
dant mu  jt  be  considered  as  being  a  licensed  proprietor 
in  respect  of  the  Act  (p). 

If  an  injury  is  caused  by  the  negligence  of  the  driver  Scope  of 
whilst  wrongfully  using  the  cab,  or  doing  anything  con-  p^l'io'^^^gnt 
trary  to  the  terms  of  the  bailment  as  between  himself 
njid  the  proprietor,  the  latter  will  not  be  liable,  as  his 
'..ability  only  exists  with  respect  to  acts  dopf^  by  the 
driver  within  the  scope  of  his  employment.     Where  a 
driver,  who  had  no  specified  time  for  starting  or  return- 
ing to  the  proprietor's  stables,  made  a  short  deviation, 
for  his  own  convenience,  at  the  close  of  his  day's  work, 
and  while  returning  to  the  stables,  and  after  such  devia- 
tion, he  was  again   returning  when   he   ran   over  and 
injured  the  plaintiff;  it  was  held,  that  the  driver  was  not 
on  an  independent  journey,  and  must  be  considered  to  be 
in  the  proprietor's  employ  at  the  time  of  the  accident  (5). 
In  that  case  it  was  contended  on  behalf  of  the  proprietor 
that  the  driver  was  not  acting  within  the  scope  of  his 
employment,  and  Cockbum,  C.  J.,  said (r),  "To  determine 
wliether  the  driver  was  so  acting  or  not,  it  is  necessary 
to  consider  what  the  terms  were  upon  which  'In-  cab  was 
entrusted  to  the  driver.     If  the  employment  of  the  cab 
by  the  driver  at  the  time  when  the  mischief  was  done 
was  wrongful,  in  the  sense  that  it  was  beyond  the  scope 
of  the  bailment,  then  the  master  would  not  be  responsible* 
because  it  is  with  regard  to  the  employment  of  tlie  cab 
within  the  scope  of  such  bailment  that  the  relation  01 
master  and  servant  is  created  by  the  statute  for  the  pro- 
tection of  the  public.     But  it  appears  that  the  cab  was 
entiTisted  to  the  driver  to  use  entirely  at  his  discretion, 
provided  that  he  used  it  properly  and  returned  it  to  the 
proprietor's  stables  when  the  day's  work  was  over,  paying 


(;;)  (,;ttr:i  v.  Bill,  [1902]  2 
K.  B.  38  ;  71  L.  J.,  K.  B.  702 ;  87 
L.  T.  288  ;  50  W.  R.  546— C.  A. 


(j)   Venablei  v.  Smitli,  2  Q.  K.  l> 
279. 

(r)  2  Q.  B.  D.  283. 
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doubtful 
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owner  of 
traction 
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the  sum  agi-eed  upon  between  them  for  the  hire  of  it. 
I  cannot  see  that  the  driver  did  anything  wroneful,  ;ir 
contrary  to  the  temia  of  the  bailment  as  between  himself 
and  the  proprietor." 

Where  in  an  action  for  personal  injury  against  a  cab 
proprietor  it  appeared  that  the  plaintiff  was  knocked 
down  and  injured  by  a  cab  belonging  to  the  defendant, 
the  licensed  driver  being  inside  drunk,  and  the  vehicle 
being  driven  by  an  unlicensed  man  also  drunk,  but  not 
the  sei'vant  of  the  defendant,  a  nonsuit  was  ordered  to  be 
entered  («).  But  this  case  is  of  doubtful  authority.  In 
delivering  their  jutfgniedts  in  Engelhart  v.  Farrant  (t), 
both  Lord  Esher,  M.  R.  and  Lopes,  L.  J.  entertained 
doubts  as  to  whether  it  was  fully  reported ;  the  former 
learned  Judge  saying  that  it  was  a  question  of  fact  that 
the  Court  had  to  decide,  and  he  suspected  that  there  were 
some  additional  facts  to  those  reported  ;  but  after  all,  it 
was  only  the  decision  of  the  Court  of  Appeal  on  a  ques- 
tion of  fact,  and  if  the  Court  of  Appeal  was  wrong  in  that 
case  it  was  not  a  binding  authority  on  the  Court  in  tlie 
case  in  question.  Whilst  Lopes,  L.  J.  said  that  it  was  a 
very  peculiar  case  which  must  be  i-egarded  as  a  decision 
on  its  very  peculiar  facts,  "  and  if  correctly  reported,  the 
decision  is  one  at  which  I  could  not  myself  have  arrived. 
It  is  impossible  to  "econcile  the  various  decisions  with 
regard  +0  negligence ;  and  the  reason  is  that  fact  and  law 
are  f  .aixeu  up  in  them  that  they  are  frequently  decisions 
'  -.er  on  the  facts  than  on  the  law,  and  the  variety  of 
facts  involved  is  infinite." 

In  Smith  v.  Bailey  (u)  it  was  sought  to  extend  the  con- 
stniction  placed  on  the  Hackney  Carriages  Act  in  the 
cases  just  cited  to  sections  3  and  7  of  the  Loi  oniotives 
Act,  1865  (28  &  29  Vict.  c.  83),  the  former  of  which 
requires  the  name  and  address  of  the  owner  to  be  affixed 
to  a  traction  engine,  the  contention  being  that  the  legis- 
lation was  analogous.  But  the  Court  declined  to  do  .so, 
Lord  Esher,  M.  R.  (j),  saying,  "  I  do  not  think  that  tlie 
construction  which  has  been  placed  on  the  Hackney 
Carriages  Acts  is  any  auth<  lity  for  the  construction  of 
this  Act.     Each  Act  must  be  construed  according  to  its 

(*)  Mann  v.  Ward,   8  T.  L.  I{.  (?/)  [1891]  2  Q.  B.  403  ;  60  L.  J., 

<!99.  U.  B.  779  ;  (!:,  L,  T.  .<?.^1  ;  40  W.  R. 

(0  [1897J  I  g.  B.240;  6«L.J.,  28— C.  A. 

').  B.  122  ;  75  I,.  T.  617  ;  45W.R.  {x}   [1891]  2  Q  B.  at  p.  40G. 

179— C.  A.  ^ 
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own  language.  I  see  notliing  in  this  Act  to  show  that 
the  LegislHtnre  intended  that,  if  a  traction  engine  is  let 
out  an«l  negligently  used  by  the  person  to  whom  it  is  let, 
the  owner  of  it  shall  be  responsible  to  a  person  thereby 
injured."  And  it  was  accordingly  lield  tliat  the  owner  of 
a  traction  engine,  to  which  his  name  and  address  were 
duly  affixed,  was  not  liable  in  respect  of  injuries  occa- 
sioned to  the  plaintiff  through  the  negligent  management 
of  the  engine  whilst  it  was  being  used  upon  a  Jiigbway  by 
a  person  to  whom  it  had  been  let. 

Where  a  master  and  servant  are  together  in  a  vefiicle, 
and  an  accident  occurs  from  which  an  immediate  injury 
ensues,  the  master  is  liable  although  the  servant  is  driving, 
and  there  is  no  evidence  of  any  interference  on  tlie  master's 
part ;  and  even  where  the  evidence  on  the  part  of  tiie 
defendant  strictly  negatives  an  interference,  the  mere 
presence  of  the  master  with  the  .servant  will  constitute 
him  a  trespasser  if  the  act  of  the  servant  amount  to  a 
trespass  (y). 

So  where  a  carriage  wnd  horses  are  hired,  and  the  post- 
i)oys  are  servants  of  the  owner,  and  an  accident  ensues  in 
consequence  of  their  negligence,  the  hirer,  if  he  sit  outside 
and  have  a  view  of  their  proceedings,  and  do  not  endeavour 
to  stop  their  misconduct,  is  a  co-trespasser  with  them  {z). 

A  master  was  held  liable   in   an  action   for  damages  Servant 
resulting  from  the  negligence  with  which  his  csut  had  been   entmsting  the 
driven,  although  it  appeared  that  his  servant  was  not  reins  to  .a 
driving  at  the  time  of  the  accident,  but  had  entrusted  the 
reins  to  n  stranger  who  was  riding  witli  him,  and  who  was 
not  in  the  master's  service  {a). 

In  that  case  the  declai  ation  stated  that  the  cart  was  so 
negligently  driven  by  the  defendant's  servant  that  it 
struck  the  plaintiff's  carringe  and  so  injured  it ;  and  it  was 
submitted  on  behalf  of  the  defendant  that  he  was  not 
liable,  on  the  ground  that,  as  a  person  not  in  his  service 
was  driving  at  the  time  of  the  accident,  the  alle-,'.tion 
that  the  cart  was  driven  by  the  defendant's  servant  was 


strantfei-. 


'//)  Chaiidlei-  v.  ItnuKihton,  1 
<r.  &M.  29. 

(-•)  M'TmiuiIiUh  v.  J'nior,  4 
Scott,  N.  R.  e,:,o  ;  4  M.  4:  (i.  48  : 
«1  R.  R.  \-v). 

(rt)  lioiidi  V.  Mistn:  7  C.  ic  P. 
•!«.  In  <Ielivering  judgment  in 
ITiiirit  V.  Fiat  .Vofor-i.  Ltl, 
(-'-'  T.  L.  R.  .'.5fi— D.),  Ridley.  J,, 

O. 


said  that  the  (''ouit  could  not  tre.it 
Jimif/i  V.  Mixter  .is  any  authority 
in  the  face  of  the  decision  in 
(TiriUiuiii  V.  Tir'ix,.  infra.  The 
judRment  in  question  was,  liow- 
jver,  overruled  by  the  <V]iu't  of 
Appeal,  thouL;li  upon  a  liilfercn: 
point.     See  'h  T.  L.  R.  .50."). 
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not  sustained  by  the  evidence.  And  Lord  Abinger,  C.  B., 
said,  "  I  will  reserve  the  point,  bat  I  think  that  the  evi- 
dence is  sufficient  to  support  the  allegation.  As  tlie 
defendant's  servant  was  in  the  cart,  I  think  that  the  reins 
being  held  by  another  man  makes  no  difference.  It  was 
the  same  as  if  the  servant  had  held  them  himself."  No 
motion  was,  however,  made  on  the  point  reserved. 

There  is  no  rule  of  law  to  prevent  a  master  being  liable 
for  the  negligence  of  his  servant  whereby  opportunity  was 
given  for  a  third  person  to  commit  a  wrongful  or  negligent 
act  immediately  producing  the  damage  complained  of. 
Whether  the  original  negligence  was  an  effective  cause  of 
the  damage  is  a  question  of  fact  in  each  case  (b).  In  other 
words,  the  mere  fact  that  a  third  party  takes  upon  himself 
to  drive  a  cart  entrusted  to  the  owner's  servant,  is  not 
sufficient  to  exonerate  the  owner  if  the  negligence  of  his 
servant  has  conduced  to  the  act  of  the  third  party.  If  a 
stranger  interferes  it  does  not  follow  that  the  master  is 
liable ;  but  equally  it  does  not  follow  that  because  a  stranjjer 
interferes  the  defendant  is  not  liable  if  the  negligence  ot  a 
servant  of  his  is  an  effective  cause  of  the  accident  (f)- 

Where  the  defendant  employed  a  man  to  drive  a 
cart,  with  instructions  not  to  leave  it,  and  a  lad,  who 
had  nothing  to  do  with  the  driving,  to  go  in  the  cart 
and  deliver  parcels  to  his  customers ;  and  the  driver  left 
the  cart  in  which  the  lad  was,  and  went  into  a  house,  and 
in  his  absence  the  lad  drove  on,  and  came  into  collisiun 
with  the  plaintiff's  carriage,  it  was  held  that  the  negligence 
of  the  driver  in  so  leaving  the  cart  was  the  effective  cause 
of  the  damage,  and  that  the  defendant  was  liable  (d). 

It  is  doubtful  whether  the  servant  of  the  proprietor  of 
a  public  vehicle  has  an  implied  authority,  in  cases  of  sudden 
emergency,  to  appoint  another  person  to  act  as  servant  on 
his  master's  behalf(e),  but  it  is  clear  that  a  servant 
employed  to  drive  such  a  vehicle  has  no  authority  to  dele- 
gate the  performance  of  his  dutj'to  another  person,  unless 
there  is  a  necessity  for  so  doing.     This  was  so  held  by  the 


(b)  EiigeUiarfy.Farrant,  [1897] 

1  Q.  B.  240 ;  66  L.  J..  Q.  B.  122  ; 
7:)  L.  T.  617  ;  4.-)  W.  R.  179— C.  A. 

(c)  See  Engelhart  v.  Furrant, 
[1897]  1  Q.  B.  at  p.  243,  per  Lord 
Eshcr,  M.R. 

(d)  Engelhart  v.  Farrant,  supra. 

(e)  In  (Jwilliam  y.Twiiit,limo^ 

2  Q.  B,  84,  Lord  Esher  said  that  he 


was  very  much  inclined  to  agree 
with  the  view  that  the  doctrine  of 
authority  by  reason  of  necessity  is 
confined  to  certain  well-known 
exceptional  cases,  such  as  those  of 
the  master  of  a  ship  or  the  acccpt.ir 
of  a  bill  of  exchange  for  tlie 
honour  of  the  drawer. 
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Court  of  Appeal  in  the  recent  case  of  Gwilliam  v.  Twitt  (J) . 
There,  the  defendant's  omnibus  was  being  driven  by  his 
servant  through  a  public  street  when  a  policeman,  thinking 
that  the  driver  was  drunk,  ordered  him  to  discontinue 
driving,  the  omnibus  being  then  only  a  quarter  of  a  mile 
from  the  defendant's  yard.  The  driver  and  the  conductor 
of  the  omnibus  thereupon  authorised  a  person  who 
happened  to  be  standing  by  to  drive  the  omnibus  home. 
That  person  through  his  negligence  while  so  driving 
injured  the  i)laintiff.  It  was  held,  reversing  the  judgment 
of  a  Divisional  Court,  that  as  the  defendants  might  have 
been  communicated  with,  there  was  no  necessity  for  their 
servants  to  employ  the  other  person,  and  the  emplovment 
of  such  person  in  the  absence  of  necessity,  being  clearly 
beyond  the  scope  of  their  duty,  the  defendants  were  not 
liable  for  the  negligence  of  the  person  so  employed. 

In  an  action  for  damages  sustained  owing  to  the  negli- 
gent driving  of  the  defendant's  servant,  proof  that  the 
defendant's  vehicle  was  being  driven  by  a  stranger  would 
not  raise  any  case  against  the  defendant.  The  plaintiff 
must  in  sucli  case  go  on  to  show  that  the  stranger  was 
driving  with  the  consent  and  approval  of  the  defendant, 
or  on  such  an  emergency  that  his  consent  must  be 
implied  (^).  "Where,  at  the  end  of  a  journey,  the  con-  Onus  of 
ductor  of  an  omnibus  belonging  to  the  defendants,  in  the  P''"*'"? 
absence  of  the  driver,  and  apparently  for  the  purpose  of  ""*''°"'-^ 
turning  it  in  the  right  direction  for  the  next  journev, 
drove  it  through  some  by-streets  at  a  considerable  pace, 
and  while  so  doing  negligently  ran  into  and  injured  the 
plaintiff ;  and  at  the  trial  the  latter  gave  no  evidence  that 
the  conductor  was  authorised  by  the  defendants  to  drive 
the  omnibus  in  the  absence  of  the  driver ;  at  the  elose 
of  the  plaintiff's  case  judgment  was  entered  for  the 
defendants ;  and  it  was  held  on  appeal,  by  A.  L.  Smitli  and 
Romer,  T  J  J.,  that  the  plaintiff  had  not  discharged  him- 
self from  the  burden  cast  upon  him  of  showing  that  the 
injury  was  due  to  the  negligence  of  a  servant  of  the  defen- 
dants acting  within  the  scope  of  his  employment,  and 
that  the  defendants  were  entitled  to  judgment.  And  bv 
Vaughan  Williams,  L.  J.,  that  in  general,  if,  in  tlje  absence 
of  the  driver  of  an  omnibus,  an  accident  occurs  while  the 


(/)  [1895]  2  Q.  B.  84  ;  64  L.  J., 
Q.  B.  474  ;  72  L.  T.  579  ;  43  W.  K. 
56B. 

(y)  See     Beard      v.      London 


General  Oninihin  Co.,  [I90o]  •> 
Q.  B.  at  p.  532,  per  A.  L.  Smith, 
L.  J. 
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conductor  is  driving,  it  would  be  for  Ihe  proprietor  to  bIiow 
tbat  the  act  was  unauthoriaed,  it  that  the  facta  of  the 
particular  caae  negatived  the  giving  of  authority,  and  tlmt 
the  defendants  were  entitled  to  retain  the  judr^        {It). 

If  a  servant  driving  his  master's  carria"  .-der  tc 

effect  some  purpose  of  his  own,  wantonly  s;.. . .  die  horse 
of  another  person,  and  produce  an  accident,  Uie  nmster 
will  not  be  liable.  But  if  in  order  to  perform  his  moBter't 
orders  he  strikes,  but  injudiciously,  and  in  order  to  extri- 
cate himself  from  a  difficulty,  that  will  be  negligent  and 
cr.reless  conduct,  for  which  the  master  will  he  liable, 
being  an  act  done  in  pursuance  of  the  servant's  employ- 
ment. And  where  a  coachman,  in  consequence  of  his 
master's  carriage  having  become  entangled  with  another, 
struck  the  other  horses,  which  were  standing  still  without 
a  driver,  upon  which  they  ran  away  and  upset  the  carriage, 
tlie  jury  thought  that  the  entangling  arose  originally  from 
the  fault  of  the  coachman,  and  that  as  he  was  acting 
icithin  the  scope  of  his  employment  in  endeavouring  to 
extricate  himself,  the  master  was  liable  (t). 

The  fact  that  a  passenger  in  an  omnibus  is  struck  by 
the  driver's  whip  is  prima  facie  evidence  of  negligence  by 
the  driver  in  the  course  of  his  employment ;  and  even  if 
it  appears  that  the  blow  was  struck  at  the  servant  of 
another  omnibus,  with  whom  there  had  been  a  dispute, 
and  who  had  jumped  on  the  omnibus  step  to  get  his 
number,  it  is  a  question  for  the  jury  whether  the  blow 
was  struck  by  the  driver  in  private  spite,  or  in  supposed 
furtherance  of  his  employer's  interests  (A;). 

It  was  held  by  the  Exchequer  Chamber  in  the  case  of 
Seymotirv.  Greenwood  {I)  that  the  master  was  liable,  where 
the  guard  of  an  omnibus  belonging  to  him,  in  removing 
therefrom  a  passenger,  whom  he  deemed  to  be  drunk, 
dragged  him  out  with  undue  violence,  and  threw  him 
upon  the  ground,  whereby  he  was  seriously  injured ;  for 
tlie  master,  by  giving  the  guard  authority  to  remove 
offensive  passengers,  necessarily  gives  him  authoritj'  to 
determine  whether  any  passenger  had  misconducted  him- 
self.    And  inasmuch  as  the  master  puts  the  guard  in  his 


(A)  Beard  v.  London  Gewral 
Omiiihvg  Co.  [lltOO]  2  Q.  B.  r,30  ; 
tin  L.  J.,  Q.  B.  895  ;  83  L.  T.  302  ; 
iS  VV.  K.  «:j8— C.  A. 

((')  Per  curiam  in  ('rn/f  v. 
Aliton,  4  B.  &  Aid.  592 ;  23  R.  R. 
4U". 


(*)  Ward  V.  Lottdon  General 
Omnibut  Co.,  42  L.  J.,  C.  P.  285 ; 
28  L.  T.  850— Ex.  Ch.,  affirming  tlie 
(leciiiiou  of  C.  P.  27  L.  T,  761  ;  21 
W.  R.  .538. 

(0  Seymour  t.  Greenwood,  7  H . 
Sc.  N.  355. 
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place  because  it  is  not  convenient  for  him  personally  to 
conduct  the  omnibus,  if  the  guard  forms  a  wrong  judgment, 
the  master  is  responsible  (m). 

But  where  a  van  was  standing  at  the  door  of  the  plain- 
tiff, from  which  the  plaintiff's  goods  were  being  unladen, 
and  the  plaintiff's  gig  was  standing  behind  tlie  van ;  and 
the  defendant's  coachman  drove  her  carriage  up,  and 
there  not  being  room  for  the  carriage  to  pass,  the  coach- 
man got  off  liis  box  and  laid  hold  of  the  van  horse's  head  ; 
and  this  caused  the  van  to  move,  and  thereby  a  packing- 
case  fell  out  of  the  van  and  broke  the  shafts  of  the  gig ; 
it  was  held,  with  tlie  assent  of  the  Barons  sitting  in  the 
Exchequer  Chamber,  that  the  defendant  was  not  liable, 
as  the  coachman  was  not  acting  in  th„  employ  of  hiH 
mistress,  that  is,  within  the  scope  of  his  employment,  at 
the  time  this  matter  occurred  (n). 

If  a  servant  does  what  his  master  employs  him  to  do  in 
a  negligent,  improper,  or  roundabout  way,  and  damage 
is  done,  the  master  is  liable  (o). 

If  a  servant  driving  his  master's  cart,  on  his  master's 
business,  make  a  detour  from  the  d'rect  road  for  some 
purpose  of  his  own,  the  master  will  be  answerable  in 
damages  for  ?.ny  injury  occasioned  by  his  careless  drivin<f 
while  so  out  of  his  road  (p).  And  this  was  so  held  by 
Erskine,  J.,  where  a  servant,  having  set  his  master  down 
in  Stamford  Street,  was  directed  by  him  to  put  up  in 
Castle  Street,  Leicester  Square ;  but  in  so  doing,  he  went 
to  deliver  a  parcel  of  his  own  in  Old  Street  Road,  and  in 
returning  along  it  he  drove  against  an  old  woman  and 
injured  her  (q). 

So,  in  Whatman  v.  Pearson  (r),  the  defendant,  a  con- 
tractor under  a  district  board,  was  engaged  in  constructing 
a  sewer,  and  employed  men  with  horses  and  carts.  The 
men  so  employed  were  allowed  an  hour  for  dinner,  but 
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(/«)  I'er  Williiims.  J.,  Seymour 
V.  (treeiiKHi>d,  7  H.  ic  K.  3.")"'. 

(«)  Lnnib  v.  iMdy  Elizaltth 
P<d/t,  !t  C.  &.  P.  <i2it. 

(o)  Sec  per  Ciesswell,  J., 
Mitchell  V.  t'ranitccllfr,  22  L.  J., 
C.  P.  104. 

(j>)  Jtiel  V.  Morrinon,  <i  C.  i:  P. 
.'01  ;  4(tR.  R.  814. 

(fy)  *■/(•«//(  V.  U/V«iH.  9  C.  cSc  P. 
tiOH.  In  tliis  case  Ki-skine,  J.,  took 
the  view  that  the  mnster  w.is  liable 
because  he  had  put  it  in  the 
servant's  power  to  mismanage  his 


carriage  by  entrusting  liim  witli 
it.  Hut  in  Storey  v.  A^liton.  iiost. 
p.  3.VJ,  the  Court  declined  to 
adopt  this  view  on  the  ground 
that  the  true  rule  is,  that  the 
master  is  only  responsible  so  Ion;; 
as  the  servant  is  acting  within  the 
scope  of  his  employment,  which  in 
point  of  fact  he  would  apjiear 
to  have  lieeii  doing. 

(/•)  L.  K.,  A  C.  P.  422 :  and  see 
Hurii>i  V.  I'iiiiUoii,  h.  V...  8  C.  P. 
.163  ;  42  L.  J.,  C.  P.  302. 
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were  nut  permitted  to  go  home  to  dine,  or  leave  their 
liorMg  and  carts.  One  of  the  men  went  home,  about  a 
quarter  of  a  mile  out  of  the  direct  line  of  his  work,  to  his 
dinner,  and  left  his  horse  unattended  in  the  street  before 
his  door.  The  horse  ran  away  and  dama((ed  certain  rail- 
ings belonging  to  the  plaintiff;  and  it  was  held  that  it 
was  pro|)erly  left  to  the  jury  to  say  whether  the  driver 
was  acting  within  the  scope  of  his  employment,  and  that 
they  were  justified  in  finding  that  he  was. 

But  where  h  servant  is  acting,  and  knows  that  he  is 
acting,  contrary  to  his  trust,  and  to  his  master's  employ- 
ment, the  master  is  not  liable  for  any  damage  which  may 
be  done  by  him  («). 

Thus  if  a  servant  without  his  master's  leave  or  know- 
ledpe  take  his  cart  ur  carriage  when  it  is  not  wanted,  and 
drive  it  about  for  his  own  purposes,  the  master  is  not 
answerable  for  any  injury  he  may  do,  because  he  has  not 
in  such  case  entrusted  him  with  the  cart  or  carriage  (0. 
So  where  it  was  the  duty  of  the  defendant's  carman,  after 
having  delivered  his  master's  goods  for  the  day,  to  return 
to  the  house,  get  the  key  of  the  stable,  and  put  up  his 
horse  and  cart  in  a  mews  in  an  adjoining  street ;  on  his 
return  one  evening  he  got  the  key,  and  instead  of  going 
to  the  mews,  and  without  the  defendant's  leave,  he  drove 
a  fellow-servant  in  an  opposite  direction,  and  on  hi.*«  way 
back  injured  the  plaintiff  by  his  negligent  driving;  i*  was 
held  that  the  defendant  was  not  liable  (m). 

And  tiiis  is  further  illustrated  by  Storey  v.  Ashton.  In 
that  case  the  defendant,  a  wine  merchant,  sent  his  carnan 
and  clerk  with  a  horse  and  cart  to  deliver  some  wine,  and 
bring  back  some  empty  bottles ;  on  their  retur •;,  when 
about  11  quarter  of  a  mile  from  the  defendant's  offices,  the 
carman,  instead  of  performing  his  duty  and  driving  to  the 
defendant's  offices,  depositing  the  bottles,  and  taking  the 
horse  and  cart  to  stables  in  the  neighbourhood,  was 
induced  by  the  clerk  (it  being  after  business  hours)  to 
drive  in  quite  another  direction  on  business  of  tlie  clerk's ; 
and  while  they  were  thus  driving  tiie  plaintiff  was  run 
over,  owing  to  the  negligence  of  the  carman ;  it  was  held 
that  the  defendant  was  not  liable,  for  that  tiie  carman  was 
not  doing  the  act,  in  doing  whicii  he  had  been  guilty  of 


(•<)  See  per  Crcsswell,  J.,  Mitchell 
V.  CranjiaeUer,  22  L.  J.,  C.  P.  104. 

(0  Jofl  V.  J/oii-imiii,  6  C.  i  P. 
501  ;    40   It.    K.   S14  ;    .<leiitli    v. 


Wiho/i,  9  C.  k  P.  008. 

(w)  MitehrU  v.   CriiHiiceller, 
L.  J.,  C.  P.  100. 
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negliftenoe,  in  the  course  of  hi«  employment  m  •  Mrvant  (or). 
And  Cockburn,  C.  J.,  in  delivering  judgment  in  tluH  ea»e, 
said,  "  I  think  that  the  judgments  of  Maule  and  CieBS- 
well,  J.J.,  iM  Mitchell  v.  Crtumelltr  {y),  express  the  true 
view  of  tb?  law,  and  the  view  which  we  ought  to  abide 
by  ;  and  that  we  cu'inot  adopt  the  view  of  Erskine,  J.,  in 
SUath  v.  Wilioniz),  that  is,  because  the  master  has 
entrusted  liie  servant  with  the  control  '  the  hoi-se  and 
oart  that  the  master  is  responsible.  Tae  true  rule  is, 
that  the  master  is  only  responsible  so  long  as  the  servant 
can  be  said  to  be  doing  the  act,  in  the  doing  of  which  he 
is  guilty  of  negligence,  in  the  course  of  his  employment 
Hs  a  servant.  I  am  very  far  from  saying,  if  the  servant, 
when  going  on  his  master's  business,  took  a  somewhat 
longer  road,  that,  owing  to  his  deviation,  ht;  would  cease 
to  be  in  the  employment  of  the  master,  so  as  to  divest 
the  latter  of  all  liability  ;  in  such  cases  it  is  a  question  of 
degree  as  to  how  far  the  deviation  could  be  considered  a 
separate  journey." 

The  case  of  Ratiner  v.  Mitchell  (a)  is  another  nistance  Re-entering 
of  a  servant  acting  beyond  the  scope  of  his  authority.  ""  ^"'y- 
There  a  carman,  without  his  master's  permission,  and 
for  a  purpose  of  his  own  wholly  unconnected  with  his 
master's  business,  took  out  his  master's  horse  and  cart, 
and  on  his  way  home  negligently  ran  against  a  cab  and 
damaged  it.  The  course  of  the  employment  oi  the 
carman  was,  tliat,  with  the  horse  and  curt,  he  took  out 
beer  to  his  master's  custoniers,  who  was  a  brewer,  and  in 
rt'tuniing  to  the  brewery,  he  called  for  empty  casks 
wlierever  they  would  be  likely  to  be  collected,  for  which 
he  received  from  his  master  a  gratuity  of  Id.  each.  At 
the  time  of  the  accident  the  carman  had  with  him  two 
casks,  wliich  he  had  picked  up  on  his  return  journey  at  a 
l)ublic-hou8e  which  his  master  supplied,  and  for  which  lie 
afterwards  received  the  customary  Id. ;  and  it  was  held, 
that  the  carman  had  not  re-entered  upon  his  ordinary 
duties  at  the  time  of  the  accident,  and,  therefore,  the 
master  was  not  liable. 

Where  a  master  sent  his  servant  on  an  errand,  and  he  Taking  the 
took  rtnd  rode  a  horse  belonging  to  miother  person  without  "J^'^e  ot 
his  master's  permission,  and  on  his  way  back  mtiicted  an 


(j-)  Store//  V.  Aohtiiii.  L.  K.,  4 
Q.  B.  47ti ;  as  L.  J..  Q.  B.  223  ;  17 
W.  K.  727. 

(y)  See  note  («),  ante. 


(.-)  See  note  (f).  ante, 
(,/)  2  C.  1'.  U.  i:>',  ;  : 
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Injur|-  .     the  pUintiff,  P«rk,  J.,  wid,  "I  cnnot  brincr 
iiywlf      go  the  leiiRtii  of  •uppo.ing  that  if  «  in«n  >ei.,lH 
iiM  lit  on  Hn  emnd  without  proriding  hun  with  n 

r  .  .^,  and  he  meets  a  friend  who  haa  one,  who  perniitH 
hini  to  rule,  and  an  injury  happena  in  consequence,  the 
master  la  leHponaible  for  that  act.     If  it  were  ao,  every 

without  hia  knowledge  or  authority  (/A 

But  where (.)  the  general  manager  of  the  defendant.  .1 
horaedealer,  liad  a  liorae  and  gig  of  iiia  own.  which  he  u«e.l 
for  the  defendant  a  buameaa  aa  well  aa  his  own.  and  was 
allowed  to  keep  them  on  the  defendanfn  premises  at  the 
defendant  s  expense ;  and.  on  one  occasion, the  manager.on 
puttmg  the  horse  mto  the  gig,  told  the  defendant  that  he 
was  gomg  to  S.  to  collect  a  debt  for  him  and  afterwards  to 
•ee  his  own  doctor;  and  before  he  got  to  S.  he  drove 
against  and  killed  the  plaintiff's  horse  ;  it  >»as  held  that 
there  was  abundant  evidence  to  make  the  defendant  re- 
sponsible,  although  he  had  not  expreitly  requested  tlie 
manager  to  use  the  horse  and  gig  on  that  occasion  ;  an<l 
tliat  it  IS  not  necessary  in  cases  of  thia  sort  that  there 
should  be  auy  express  request,  as  the  jury  may  imply  u 
request  or  assent  from  the  general  nature  of  the  servaiifH 
duty  and  employment  (d).     And  it  was  also  held  in  the 
same  case  (t)  that  the  proper  question  to  leave  to  the  iuiv 
IS,  whether  at  the  time  of  the  act  complained  of.  the 
servant  was  driving  on  his  master's  busiuep'     ud  witli  hi  < 
authority. 

Accoi^ing  to  the  language  used  in  the  report  of  the 
case  of  SfaW^,  V.  Elei/(c),  it  has  been  held  that  if,  in  an 
action  for  negligent  driving,  it  appears  tliat  the  defendant 
has  held  himself  out  to  the  world  as  the  owner  of  a  cart 
by  suffering  h.s  name  to  remain  painted  on  it,  and  over 
the  door  of  tlie  house  of  business  to  which  it  belongs,  an 
action  IS  inaintainable  against  him  in  respect  of  the 
iieghgenceof  the  driver,  althoiij,di  it  is  proved  that  lie  had 
for  some  days  ceased  to  be  the  owner  of  the  cart,  or  to  be 
concerned  m  the  business.  But  this  case  was  recently 
commeMted  on  and  disapproved  of  in  the  Court  of 
Appeal  (y).  Lord  Esher,  M.  K,  remarking  that  it  must 

J,  if),^'""l>»«"  V.  AV««,./.  3  C.  Jc       1  Ix   1  Itaym.  2«4.  t^r  Holt.  C.  J 

^\r)'.P.,n.'>.   V.  //.„.  2«  L.  .1.,     ci^  '*'"'''"  '•  ^''''■''  '  ^'-  *  ''• 

V//V«,l'.'.'i„„ -r   I         1,        .,  (J)  Siiiitli    \.  Jill, leu.    riS'.dl    i 

W  f'ee also  Tubernlle  v.  Stunqn^,       g.  Ii.  m  ■   «„  l.  J.,  y.  B/77y.  '' 
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•ither  be  misreported  or  wrong,  and  tliAt  the  utmost 
effect  that  can  be  given  to  the  deciiiion  is  that  under  such 
circu*natances  there  would  be  prima  jUcie  evidence  of 
liability,  which  might  be  met,  however,  by  showing  the 
truth  of  the  matter  0^),  and  in  thia  upiniun  Bowen  and 
Kay,  L.  .J.F.,  coiicurre*!. 

Where  a  carriage  atrikeH  agaiiiHt  another,  and  a  person 
who  'es  the  truiisHCtion  demands  the  address  of  tht* 
owner,  the  addre$»  given  by  a  person  in  the  carriago  in 
admisMiblf  in  evitlenee;  but  a  Htatement  that  any  damages 
doike  will  bo  paid  for  is  not  so(/i). 

If  a  Sfrvant,  in  the  course  of  his  master's  employ,  drives 
over  any  i>ersi>n  and  does  a  wilful  injury  (described  by 
Martin,  B.,  as  an  act  of  his  own,  and  in  order  to  effect  a 
purpose  of  his  own  (()),  the  servant,  nnd  not  the  master,  is 
liable ;  if  the  serA'ant,  by  his  negligent  driving,  in  the 
course  of  his  employment,  causes  an  injury,  the  master 
is  liable ;  if  the  master  himself  is  driving,  or  though  not 
actually  driving  is  sanctioning  the  conduct  of  his  servant, 
he  is  liable  whether  the  damagebe  the  effect  of  negligence 
or  of  a  wilful  act  done  or  sanctioned  by  him  (k). 

It  i.s  a  well-established  rule  of  law  that  a  servant 
cannot  ordinarily  sue  his  master  for  an  injury  sustained 
througii  the  negligence  of  a  fellow-servant  (0.  And  a 
stranger,  invited  by  a  servant,  or  one  who  volunteers  to 
assist  H  servant  in  iiis  work,  while  engaged  in  giving  such 
assistance,  bears  the  same  relation  to  the  master  as  a 
servant,  aiid  is  subject  to  the  same  diPHbilities  in  this 
rcHpeet  (/n). 

But  in  all  eases  the  master  is  bound  to  nse  due  care  in 
the  selection  of  competent  servants,  and  is  liable  f«>r 
negligence   in   employing  incompetent   persons    to    his 
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{g)  riS'.il]  2Q.  H.  at  p.  4i«J. 
(//)  ^Jlmmoi,  V.  Elliei',  \  O.  A:  1'. 

(/)  I,inii>Hii  V.  l^indoii  O'l'iierul 
Omnibiix  Co.,  ante,  |».  34H. 

(k)  Seo  per  Ptirke,  It.,  (iordmi 
V.  Holt,  4  Kx.  3«<!  :  IH  I..  .1.,  Ex. 
433. 

(/)  rarraiif  v.  Wehh,  25  L.  .1., 
C.  I'.  2fil  :  W'lilUi-  V.  South 
Kinteni  Hail.  Co.,  32  \..  J.,  Kx. 
2n.-,  ;  'fttl!  V.  JohnnoH,  ?•'.  \V.  l;. 
4i  :  Wiijijett  V.  Foj-.  2.">  L.  J., 
Kx.  188. '  The  liiw  relating  to  the 
liability  of  employers  to  mi»l»c 
coiiipeusatiou  for  injuries  suffered 


(living  nn 


LluMlity  .if 

5 

maxter  nml 

Keivant 

re»i><.'etivcly. 
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care  in  selec- 
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by  wo'knicn  in  their  service  i« 
exteni'.eil  and  regulated  by  tlie 
Kmplovers"  Liability  Act,  IHhii 
(43  A:  44  Vict.  c.  42)  ;  but  that  A.t 
does  not  extend  to  domestic  or 
menial  servanis.  They  are,  how- 
ever, included  in  the  Workmen's 
Compensation  Act,  lyo6  (ti  Kd.  7. 
c.  .',H),  which  imposes  a  very 
extensive  liability  u|)on  employers 
as  to  compensating  their  servanis 
whni  iiijssrid  by  accident  arisiu'.' 
out  of  and  in  tiie  coui-se  of  their 
employment. 

(;«)'  Potter  v.  i'linUiHer,  31  L.  J., 
U.  H.  30. 
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servants  and  to  those  acting  as  such.  Nevertheless  lie 
18  not  bound  to  warrant  the  competency  of  his  servants  • 
and  in  an  action  against  him  for  an  injury  done  by  one  of 
his  servants  to  another,  the  question  for  the  jury  is,  not 
whether  the  servant  was  incompetent,  but  whether  the 
master  exercised  due  care  in  employing  him  («) 

Formerly  if  a  person  were  killed,  no  action  could  be 
maintained  by  his  representatives.  Now,  however,  deo- 
dands  are  abolished  (o),  and  under  Lord  Campbell's 
Act  (^)  a  party  causing  death  is  liable  to  an  action  in  all 
cases  where  the  party  injured  might  himself  have  main- 
tamed  one,  if  death  had  not  ensued.  And  such  action  is 
to  be  brought,  within  twelve  calendar  months  of  the 
death  of  the  injured  party,  by  his  executor  or  adminis- 
trator, and  to  be  "for  the  benefit  of  the  wife,  husband, 
parent  and  child  of  the  person  whose  death  shall  have 
been  so  caused,"  and  among  whom  the  damages  are  to  be 
divided  as  the  jury  shall  direct  (q).  A  child  en  ventre  sa 
mere  is  entitled  to  sue  under  this  Act  on  the  death  of  its 
lather  by  negligence  (r). 

O7^?'o^^,r'^  amended  by  and  is  to  be  read  witli  the 
27  &  28  Vict.  c.  95,  called  "An  Act  for  compensating 
the  lamihes  of  persons  killed  by  accident,"  by  the  first 
section  of  which,  where  no  action  has  been  brought 
within  six  months  of  the  death  by  the  executor  .n-  ad- 
ministrator of  the  person  killed,  then  the  action  may  be 
brought  by  the  persons  beneficially  interested  in  the 
result  of  the  action.  Tlie  action  may  be  sustained  by  a 
re  ative  of  the  deceased,  though  brought  within  six 
calendar  months  from  the  death,  unless  there  be  at  the 
tune  an  executor  or  administrator  of  the  deceased  (s).  By 
the  second  section,  the  money  paid  into  Court  may  be 
paid  111  one  sum,  without  regard  to  its  division  into 
shares  (t). 

The  condition  contained  in  Lord  Campbell's  Vct(M), 
tliat  the  action  is  maintainable  in  all  cases  when  tlie 
party  injured  might  himself  have  maintained  one,  if  death 
had  not  ensued,  has  reference  not  to  the  na'ure  of  the 
loss  or  injury  .sustanied,  but  to  tiie  circumstances  under 


(«)  Tarrant  v.  Wehh,  •>:,  L.  J., 
C.  P.  261  ;  Waller  v.  Stmtli 
l-M^eni  Hail.  Co.,  .S2  L.  J.,  Kx. 
2ii:. ;  Hall  V.  JoUmon,  13  W.  It! 
411;  Wh/ijctt  V.  fuj-,  2.")  L.  J..  Ex. 
Iss. 

C")  a  &.  10  Vict,  c,  <i2. 


(/')  Ibid.,  e.  '.>6. 

iq)  Ibid.,  ss.  1.2.  .i. 

('•)  'J'/ie  Geor;ie  and  Hiiliard, 
L.  R.,  3  Adni.  Am  ;  24  L.  T.  717. 

(*)  flollertin  v.  Jlrgnell.  [,.  1{  4 
Ir.  740— C.  1'.  D. 

(0  27  4;  2S  Vict,  c,  <J5. 
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which  the  bodily  injury  arose,  and  the  nature   of  the 
wrongful  act,  neglect  or  default  complained  of  («).   Thus, 
if  the  deceased  has  by  his  own  negligence  materially  con- 
tributed to  the  accident  by  which  he  lost  his  life,  as  he,  if 
still  living,  could  not  have  maintained  an  action  in  respect 
of  any  bodily  injurv  *.I.  is  sustained,  notwithstanding  there 
might  have  been    i  ffligea<;e  im  the  part  of  the  defendants, 
an  action  cannol  be  inaintKiiif d  under  Lord  Campbell's 
Act.     But  suppt  ,in  '  the  circuidstances  of  the  negligence 
to  be  such  that,  ■    .K  ith  had  not  ensued,  the  deceased 
might  have  brought  his  actioii  in  respect  of  any  injury 
arising  to  him  from  it,  his  representative,  or  a  person 
beneficially  interested  in  the  result  of  the  action,  might 
maintain  an  action  in  respect  of  an  injury  arising  from  a 
pecuniary  loss  occasioned  by  the  death,  although  that 
pecuniary  loss  would  not  have  resulted  from  the  accident 
to  the  deceased,  if  he  had  liveii  U).     But  in  order  to 
maintain  the  action  the  persons  on  whose  behalf  it  is 
brought   mast   prove   that   during   the   lifetime   of    the 
deceased  a  pecuniary  advantage  accrued  to  theni  owing 
to  their  relationship  with  him.     They  are  not  entitled  to 
compensation  under  the  statute,  if  the  only  pecuniary 
benefit  to  tlieni  from  his  life  was  derived  from  a  contract 
which  they  had  entered  into  with  him  ((/). 

In  an  action  for  negligent  driving,  a  plan,  w'uch  is  to  Pbin  of  the 
be  put  into  the  hamls  of  the  witnesses,  sho  ild  merely  locality. 
show  the  street,  the  pavement,  the  turnings,  corners,  &c., 
and  not  the  supposed  position  of  the  carriages ;  for  if  it 
does,  the  Judge  will  not  allow  it  to  be  used  (z). 

An  award  of  compensation  by  a  magistrate  against  the 
driver  of  a  hackney  or  metropolitan  stage-carriage  upon 
an  information  for  furious  driving  under  G  &  7  Vict.  c.  86, 
s.  28  ithe  London  Hackney  Carriages  Act,^  1843),  is  a 
bar  to  a  subsequent  action  against  sucli  driver's  employers 
bv  the  party  injured  in  respect  of  his  injuries.  And  if 
the  party  accepts  such  compensation  he  is  barred  from 
further    proceedings,    even    where   he   did  not  lay  the 


('onviction 
fcjr  furious 
ilriviiig  a  bar 
to  subso(|uent 
action. 


(«)  See  Haigh  v.  Itoijal  Mud 
Steam  J'lickH  ' Co..  ^I  L.  J.,  Q.  B. 
tUO  ;  i'.t  L.  T.  S02  ;  48  J.  P.  23U— 
C.  A. 

(j-)  Per  Cockburu.  C.  ,T.,  Pi/iii  v. 
Oreiit  Xiirfheni  Rail.  Co..  2  B.  A: 
!^.  7I!7  ;  ami  per  Erie.  C.  .1.,  .V.  C., 
4  li.  i  S.  4iHi.  See  also  Fraiihliu. 
V.  South  Eii»teni  Ituil.  Co..  3  H.Jc 
X.  211  :  Daltoii   v.  S.uith   JJasterii 


Jtail.  Co.,  27  L.  J..  C.  P.  227  ;  and 
Uoivlcij  V.  Lomloii  and  Xoiili 
Wfiteni  Hail.  Co.,  L.  11.  «  Ex. 
221  ;  42  L.  J.,  Ex.  ir.;J  ;  2!t  L.  T. 
180— Ex.  Ch. 

(«)  S«*^x  V.  Xortli  JJuiiteni 
Hail.  Co..  44  h.  J..  C.  P.  I'Jl  ;  32 
L.  T.  !!»9  ;  •-':!  W.  P..  173, 

(.-)  Iteamoii  v.  Kllire.  4  0.  i:  P. 
5Hti. 
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information,    or.    in    the     first   instance,    request    the 
magistrate   to  award  compensation  (a)  ^ 

fl.^vT'^^**'  goods  and  injury  to  the  person,  although 
they  have  been  occasioned  by  one  and  the  same  wronS 
act  are  infringements  of  different  rights,  and  «ive  risf  to 
d^tinet  causes  of  action ;  and  therefore  the  ^^ov  y  t 
an  action  of  compensation  for  damage  to  the  goods  ii  no 
bar  o  an  action  subsequently  commfnced  forC  injury 
to  the  person.  Thus  where  the  plaintiff  brought  ai 
act  on  m  the  county  court  for  damage  to  his  cab  occasioned 
by  the  neghgence  of  the  defendant's  servant,  and,  havina 
recovered  the   amount  claimed,  afterwards  bro  ,X  ^i! 

tlZaZf"  "'^^  ?"':*  *^^'"«*  *•'«  defendant  gming 
damages  for  personal  injury  due  to  the  same  negligence  • 
It  was  held  by  Brett.  M.  R..  and  Bowen,  L.  J.fLord 
S«  n?  ^''kP-  '^•'il»«««"«ng.  that  the  latte;  action  was 
maintainable,  and  was  not  barred  by  the  previous 
proceedings  in  the  county  court  (i).  previous 

Generally  speaking,  where  an  injury  arises  from  the 
nusconduct  of  another,  the  party  who' is  injured  has  a 

seoueice^ortr   '■-   "''  'TT^  ^'"'^  ^^'  «»  *'»«  <^on- 

fbf?  J«  •  '  ""  """""S  '"  "'  1«««'  responsible  for  ail 
the  n  ischievous  consequences  that  may  reasonably  be 

LXnl/ondrfe)."'"'^^  -''^-^'  -— es.  Ut 

^2!  sTr^f '.'47^''"'«/^  *^'  Metropolitan  Police  Act 
^  A  n  ,  ''•^^^'  ^-  ^^'  '^^sl'^fJ  a  van  in  a  public  street 
and  allowed  the  waste  water   to   run  down^tlie   gutter 

•ards  off'  T'"^  ^''^'"^  *"  *''«  ^^"^'•'  ^^^^'  twent^3 1  e 
iln  .1  '^""^^q"^"^^  «f  the  extreme  severity  of  the 
weather,  the  grating  was  obstnicted  by  ice,  and  the  water 
flowed  over  a  portion  of  the  causeway,  which  was  ill-p«ved 
and  uneven,  and  there  froze.     There  was  no  evideiKe 

htse  :C?r-'"r7^*^"  r*^"^  ^^'"g  obstructed  A 
hoise,  while  being  led  past  the  spot,  slipped  upon  the  ice 
and  broke  its  leg.  It  was  held  that  Sis  was  a  con  e- 
quence  too  remote  to  be  attributed  to  the  wrongful  act  of 
the  servant  (rf).  And  Bovill,  C.  J.,  said.  "  No  do  bt  one 
who  commits  a  wrongful  act  is  responsible  for  the  ordinary 


(«)  ir/vfl-//^  V.  London  General 
(>>"><''""  (•o.,2  Q.  B.  1>.  271  ;  4ti 
L.J  Q  li.42!>;  HtiL.T.  r.»0;  25 
"  .  n .  t>4  i . 

(A)  Jirunmien  v.  I/iini/t/,reu.  U 
Q.  K  D.  HI  :  ns  L.  J..  Q.  B.  47.! * 


51  L.  T.  529  ;  32  ^y.  R.  <t44— C.  A 
{<■)  lliiihy  V.  Iletcitt,  5  Kx.  243  • 

82  K.  K.  »I52. 
(d)  Sharp  v.  I'oireU,  L.   R.,    7 

C.  1;.  2.^3  ;  41  L.  J..   C.  V.  95;  2.! 

L.  T.  43(J. 
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consequences  which  are  likely  to  result  therefrom ;  but, 
generally  speaking,  he  is  not  liable  for  damage  whicli  is 
not  the  n  tural  or  ordinary  consequence  of  such  act, 
unless  it  be  shown  that  he  knows,  or  lias  reasonable  means 
of  knowing,  that  consequences  not  usually  resulting  from 
the  act  are,  by  reason  of  some  existing  cause,  likely  to 
intervene  so  as  to  occasion  damage  to  a  third  person. 
Where  there  is  no  reason  to  expect  it,  and  no  knowledge 
in  the  person  doing  the  wrongful  act  that  such  a  state  of 
things  exists  as  to  render  the  damage  probable  if  injury 
does  result  to  a  third  person,  it  is  generally  considered 
that  the  wrongful  act  is  not  the  proximate  cause  of  the 
injury,  so  as  to  render  the  wrongdoer  liable  to  an 
action  (c).  , 

A.'s  carriage  was  driven  against  the  wheel  of  B.  i»  chaise, 
and  the  collision  threw  a  person  who  was  in  the  chaise 
upon  the  dashing-board.  Tlie  dashing-board  fell  on  the 
back  of  the  horse,  and  caused  him  to  kick,  and  thereby 
the  chaise  was  injured.  It  was  held  that  13.  was  entitled 
to  recover  in  trespass  against  A.  damages  commensurate 
with  the  whole  of  the  injury  sustained  (/). 

Wliere  a  horse  has  been  injured  by  negligent  driving, 
the  jury  must  give  as  damages  the  expenses  of  curing  the 
horse  and  of  his  keep  during  that  time,  in  addition  to 
the  diflference  between  the  value  of  the  horse  before  he 
was  injured,  and  his  value  after  he  had  been  cured. 
Thus  in  a^  m  for  negligent  driving,   whereby  the 

plaintift's  1  s  injured,  it  appeared  that  the  horse 

was  sent  to  i  .er's  for  six  weeks  for  the  purpose  of 

being  curtd.  At  the  end  of  that  time  it  was  ascertained 
that  the  liorse  was  permanently  damaged  to  the  extent  of 
^OZ.  And  it  was  held  by  Lord  Abinger,  C.  B.,  that  the 
proper  measure  of  damages  was  the  keep  of  the  horse  at  the 
farrier's,  the  amount  of  the /arrjcr's  hill,  and  the  diference 
between  the  value  of  the  horse  at  the  timeoii  the  accident  and 
at  the  end  of  six  weeks ;  but  that  tlie  plaintiff  ouglit  not 
to  be  allowed  also  for  the  hire  of  another  horse  (hn-ing 
the  six  weekf 

In  an  action  by  the  personal  representatives  of  a 
deceased  person  to  recover  damages  for  his  death  under 
9  &  10  Vict.  c.  93,  the  jury  in  assessing  the  damages,  are 
confined  to  injuries  of  which  a  pecuniary  estimate  can  be 

(r»)  >;e>.-  note  (rf),  ante.  C?)  Tfuyhfx  v.   (Juemhi.  S  C.  .vc 

{f)  Oilbevtsoiir.  Uichardaon,o       P.  703. 
C.  B.  502. 
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mmle,  and  omnot  take  into  their  consideration  the  mental 
suflenng  oi  i^e  loss  of  society  occasioned  to  the  survivors 
by  his  death  (A). 

Such  an  action  cannot  be  maintained  witl-out  sonie 
evidence  of  actual  pecuniary  damage(t),  or  the  loss  of  the 
r'iasonable  probability  of  pecuniary  benefit  from  the 
tontinuance  of  the  life  of  the  deceased  (A). 

Ihe  expectation  rf  life  of  the  deceased  is  an  element 
to  be  considered  jy  the  jury  in  assessing  damages  (Z). 
But  the  juij  are  to  give  a  fair  compensation,  and  not  to 
treat  the  damages  on  the  footing  of  the  value  of  an 
annuity  (m). 

Where  the  widow  of  the  deceased  is  the  plaintiff,  and 
her  husband  has  made  provision  for  her  by  a  policy  on 
his  own  life  m  her  favour,  the  amount  of  such  policv  is 
not  be  deducted  from  the  amount  of  damages  previously 
assessed  irrespective  of  such  consideration ;  as  she  is 
benefited  only  by  the  accelerated  receipt  of  the  Pmount 
of  the  policy,  and  that  benefit  being  represented  by  the 
interest  of  the  money  during  the  period  of  acceleration, 
may  be  compensated  by  deducting  premiums  from  the 
estimated  future  earnings  of  the  deceased  (n). 

No  damages  can  be  given  for  funeral  expenses  or 
mourning.  For  the  subject-matter  of  the  statute  is  com- 
pensation  for  injury  by  reason  of  a  relative  not  being 
alive,  and  there  is  no  language  in  the  statute  referring  to 
the  cost  of  the  ceremonial  of  respect  paid  to  the  menfory 
of  the  deceased  m  his  funeral,  or  in  putting  on  mourning 
tor  his  loss  (o).  ^ 

The  remedy  given  by  Lord  Campbell's  Act  ( n)  is  not 
given  to  a  class  but  to  individuals ;  and,  therefore,  on  the 
death  ol  a  person,  whose  income  arose  from  land  and 
personally  independent  of  any  exertion  of  his  own. 
although  no  portion  of  it  was  lost  to  his  family,  a«  a 


(A)  Blaltfi  V  jVitfland  Itail 
Cu.,  21  L.  J.,  Q.  B.  233  ;  Pyw  y. 
Great  Aortlierti  Itail.  Co.,  4  B  & 
S.  3!»6. 

(i)  Ducltworth  v.  Juhngon.  4  H. 
&  K.  653. 

(*)  Pyvi  V.  Great  Northern 
Rail.  Co.,  4  B.  i  S.  396. 

(0  Rim^ley  v.  Lotidmand  A'irrth 
Western  Rail.  Co.,  L.  R.,  8  Ex. 
221:  42  L.  J.  Ex.  153-Es. 
Ch. 

(m)  Armsworthy.  South  Eaticr  i 


Rail.  Co.,  11  Jur.  7.-.8  ;  81  R.  R.  918; 
Surrey  Summer  Assizes.  1847,  cor. 
Parke,  B.,  cited  L.  R.,  8  Ex.  230. 

(«)  Grand  Trunk  Rail  Co.  of 
Canada  v.  Jenningx,  13  Add.  Cas 
800,  ..8L.J.,  P.  C.  1;  59  L.  T. 
679 ;  37  W.  R.  430,  approving 
Htch,  V.  Keu;.ort,  ^-v..  Rail.  Co., 
4B.  &S.403,n. 

(u)  DiiltoH  V.  South  Eastern  Rail. 
Co.,  27  L.  J.,  C.  1'.  227. 

(i>)  9  V  10  Vict.  c.  33. 


NEOUGENT  DRIVING  BY   A  SERVANT, 

whole,  by  his  death,  tbo  action  is  maintainable,  if,  in 
consequence  of  that  death,  the  mode  of  its  distribution  is 
changed  to  the  detriment  of  some  of  the  members  of  the 
family,  though  to  the  advantage  of  others  (q). 
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{q)  Pym  v.  Great  Northern  Jiail.  Co.,  4  B.  &  S. 


396. 
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FEROCIOUS  AND   VICIOUS  ANIMAtS. 

SllnLu  %]!^ff  down  that  "there  is  a  difference  between  things 
;.,.«  nature  as  hons,  bears,  Jkc.  wl.Ich  a  man  must  always 
keep  up  at  his  peril,  and  beasts  that  are  mausneta  natime, 
and  break  through  the  tameness  of  their  nature,  such  as 
oxen  and  horses  "  (a). 

Thus  in  the  case  oi  Beso^zi  v.  Harris  (b),  the  defendant 
was  owner  of  a  bear,  which  he  left  fastened  bv  a  chain  six 
leet  long,  on  a  part  of  his  premises  accessible  to  persons 
frequenting  his  house.  The  plaintiff  walking  past  his 
house  was  seized  by  the  bear,  and  injured.     An  action 

the  trial  that  there  was  no  notice  or  caution,  written  or 
ITJTa  /°  *'•«««  ^'"ting  tlie  premises,  but  the  bear  was 
proved  to  have  been  always  tame  and  docile  in  its  habits 
up  to  the  time  of  this  attack  being  made  on  the  plaintiff. 
Ihe  evidence  was  contradictory  as  to  the  plaintiff's  know- 
A^F  *u    ,      ^^^  ^?'"8  there.     Crowder,  J.,  thus  laid 

tT  .JV^r  V)'  Jr-^''  ;'  '^^'  ^'^^^'^^^t  i«  the  declara- 
tion, that  the  defendant  knew  the  bear  to  be  of  a  fierce 

"niw^T'*  u'  *•  ^"?  *^  ^'  P'^^^**'  *«  ^'^'y  one  must 
.vnow  that  such  animals  as  lions  and  bears  are  of  a  savage 
nature.  For  though  such  nature  may  sleep  for  a  time, 
this  case  shows  that  it  may  wake  up  at  any  time.  A 
person  who  keeps  such  an  animal  is  bound  so  to  keep  it 
that  it  shall  do  no  damage.  If  it  be  insufficiently  kept;  or 
so  kept  that  a  person  passing  is  not  sufficiently  protected, 
the  owner  ,s  liable.     If  the  plaintiff,  with  knowledge  that 


Horse  man- 
suete  by 
nature. 


(a)  Sfj-   V. 
Raym.  1583. 


Ifuflffi"'',    2     L(l.  (J)  Jie,o:zi  v.  Ifarrh.  1  F.  k  F. 


92, 


Canadian  Case.— A  horse  being    an  animal  of  a   mansueta 
nature,  in  the  absence  of  proof  of  knowledge  of  Ws  vidoi^ness  the 
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the  bear  was  there,  put  herself  into  a  position  to  receive 
the  injury,  she  could  not  recover.  But,  assuming,'  such 
knowledge,  it  is  for  you  to  say,  whether  she  had  such  notice 
of  the  proximity  of  the  bear  as  would  amount  to  negligence 
disentitling  her  to  recover."  The  jury  found  for  the 
pluintitf. 

An  elephant  kept  for  the  purpose  of  exhibition  cannot  be 
said  to  belong  to  a  class  of  animals  which,  according  to  the 
experience  of  mankinrl,  is  not  dangerous  to  man,  and  there- 
fore the  owner  of  such  an  animal  keeps  it  at  his  own  risk, 
and  his  liability  for  damage  is  not  affected  by  his  ignorance 
of  its  dangerous  character  (c).  The  broad  princii)le  wliich 
governs  cases  of  this  nature  is,  according  to  Bowen,  L.J.  (r/), 
that  laid  down  in  Fletcher  v.  Itylands  (e),  that  a  person 
who  brings  upon  his  land  anything  that  would  not 
naturally  come  upon  it,  and  which  is  in  itself  dangerous, 
must  take  care  that  it  is  kept  under  proper  control. 


(f)  Filhuin  V.  People'*  Palace, 
Si-e.,  Co.,  25  Q.  H,  D.  25«  ;  59  L.  J., 
g.  B.  471  ;  38  W.  U.  706— C.  A. 
See  the  remarks  of  Wrij^ht,  J.,  in 
Harper  v.  Murik»,  [1894]  2  Q.  B. 


at  p.  323. 

(rf)  25  Q.  B.  D.  at  p.  261. 

(e)  L.  K.,  I   Ex.  265  ;  L.  I!.,   ;l 
H,  L.  330. 


Canadian  Caaea.— A  person,  who  was  preseut  at  a  fire  from  Iniarv  bv 
motives  of  cunositv,  was  knocked  down  and  injured  by  a  horse  horse      " 
running  awav.    The  horse  belonged  to  the  fire  department  and  had 
been  left  without  any  one  in  charge  of  it :  Htld,  that  the  defendant 
corporation  was  liable.     Gimnond  v.   Corporation  of  Montreal,  4 
Iv.  L.  285  (1872). 

A  constable  in  charge  of  a  patrol  waggon  is  not  a  servant  of  a 
board  of  commissioners  of  police  constituted  under  s.  481  of  the 
Municipal  Act,  R.  S.  O.,  1897,  c.  223,  as  amended  by  62  Vict.  c.  26 
c.  28,  so  as  to  make  them  liable  for  his  negligence  in  the  per- 
formance of  his  duties,  whereby  a  person  walking  in  the  street 
was  knocked  down  and  injured.  WinterhMmn  v.  London  Police 
Commissioners,  1  Ont.  L.  E.  549 ;  2  Ont.  L.  E.  105 

A  municipal  by-law  prohibited  the  driver  of  an  express  waggon   Running  at 
from  leaving  jt  unattended  on  the  stand:  ^.W.  that  the  nature  or  large. 
disposition  of  the  horse  had  nothing  to  do  with  the  interpretation 
of  the  regulation,  the  object  of  which  was  to  compel  the  driver  to 

ITn'r  '^"z??®  P™»,™ity  to  horse  and  vehicle.    Ile^.  v.  Du<jyan, 
21  C.  L.  T.  (Occ.  N.)  35.  -^ 

In  an  action  for  damages  for  the  death  of  two  horses  caused  bv  Scienter 
the  stings  of  bees,  it  was  shown  that  the  bees  were  in  ordinary- 
flight  at  the  time  of  the  accident,  that  they  were  the  defendant's 
bees,  and  that  the  defendant  had  reasonable  grounds  for  beUeving 
that  his  bees  were  by  reason  of  the  situation  of  the  hives,  or  th.'ir 
numbers,  dangerous  to  persons  or  horses  upon  the  highway  or 
elsewhere  than  on  the  defendant's  premises :  Held,  that  the  defen- 
dant was  liable.    The  doctrine  of  tcienter  had  no  application     It 
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It  would  appear,  however,  only  fair  and  right  that  who- 
ever  keeps  at.  animal  of  any  descnption  should  keep  U  at 
hiarisk  and  that  for  any  injury  occasioned  by  it  he  ouBit 

chievou      ropenSties  or  not.     And    t  ought  only  to  he 
Ji^cesBary  to  prove  a  ,cienter,  where  it  is  sought  to  make 

^"'Sit^t^i'MELtnor  Roman  law  required  it  to  he 

nroved  that  the  owner  had  notice  of  the  nmchievous  pro- 

SensHies  of  the  animal.    They  probably  thought  that  for 

Si  purposes,  when  A.  sustains  damage  by  the  horns 

hoofs  or  teeth  of  an  animal  in  which  B.  has  a  beneficial 

nTerty.  and  over  which  he  has  the  exclusive  control,  it 

8  for  B.  and  not  for  A.,  an  innocent  stranger,  to  ascer- 

tain   that  which   should   determine   the  degree  of  care 

which  ought  to  be  exercised  (/).  ,   ,      •     ♦!.» 

So  also  in  the  French  Code,  neither  knowledge  in  the 

owner  of  the  mischievous  qualities  of  the  animal,  nor  even 

the  existence  of  these  qualities,  is  regarded  (//). 

In  arguing  the  case  of  Mason  v.  Keeling  {h),^t  was  said. 
"It- a  man  have  an  unruly  horse,  which  breaks  through 
hi!  c  oTe  or  stable  and  does  mischief,  an  action  will  lie  or 
•  „d  it  is  hard  that  one  should  thus  have  a  remedy  lor 
t  b'e  1  ^sJtiespass  done  in  his  land,  and  none  for  f,  trespass 
d4e  to  his  person,  by  wounding  or  maiming.  Suppose 
one  kee  s  several  mastiffs,  shall  he  be  exempt  from  an 
action  fm  n.ischief  done  by  eveiT  one  of  them,  till  he 
ZuZ  that  he  has  done  a  prior  mischief  ?  Is  no  care  to 
he  taken  to  prevent  a  first  mischief?  . 

imUn  accordance  with  this  common-sense  view  of  the 
ca^litwas  decided  in  Scotland,  that  a  «c..«fer  was  no 
neceUarv  ;  and  Lord  Cockburn  said,  "  I  have  always 
hoS  tl  at  if  a  dog  worries  sheep,  his  master  is  liable^ 
Id  not  attach  any  weight  to  the  law  of  England.  I  am 
tnl.  that  kiu.wledge  on  the  part  of  the  owner  is  reqmsit. 
;:  tike  ht  liablf.     This  is  absurd  ;  he  cannot  know  i, 


Ca^f,  5  C.  B. 


(  /■)  Sec  Card  v 
"(^)  Code  Civil,  >'o.  138.'> 


Card 


V.  Case.  5  C.  B.  627,  n. 

(/(■)  ^fax|lll   V.  Keeling, 
333  ;  1  Ld.  Raym.  Cl)«. 


12  Mai 


^t.  j»*<.T.^anf«  risAt  to  have  on  his  premiaes  a  leasonabl 
""  tr  i  tet  or  Us^  Placed  a  .  not  unfairly  to  interfere  witl 
'i«™V*f,^\fv.-,;^';^W%ut  if  the  number  was  unreasonabk 
IM  r.ijiita  ul  X..*  '^^f^^'.'.    interfere  with  such  rights,  tu«u  wli« 

V.  rtttii,  t2  Ont.  L.  R.  448  (1906). 
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until  it  is  (l«>ne.    Tiiis  would  allow  each  dog  to  have  one 
worry  with  impunity "  (»)•  - ,      .       » 

But  this  case  was  carried  to  tlie  House  of  Lords,  where 
Lord  Cockhurn'sjudpinent  was  reversed  on  the  ground  of 
there  heinp  no  allegation  of  a  acienter  nor  of  negligence  on 
tlic  part  of  the  defendant,  it  being  held  that  blame  can 
only  aitach  to  the  owner  of  a  dog,  when,  after  having 
siscertflined  that  the  animal  has  proj)ensitie8  not  generally 
belonging  to  his  race,  he  omits  to  take  precautions  to  pro- 
tect the  public  against  the  ill  consequences  of  those  anonia- 
lous  habits.     However,  in  this  case  Lord  Campbell  said, 
"  If  in  Scotia  d  it  ii=  sufficient  to  allege  negligence  on  the 
part  of  the  owner,  without  aven-ing  or  proving  his  know- 
ledge of  the  animal's  habits,  it  is  not  that  the  foundation 
<.f  the  action  is  different,  but  that  the  Scotch  law  does 
not  so  readily  permit  the  owner  of  the  animal  to  rely  on 
the  general  consequences  from  its  being  supposed  to  be  an 
nimal  mamiieUe  natune,  a  supposition  which  experience 
shows  to  be  very  often  far  from  the  truth,  and  which  I  am 
inclined  to  think  that  we  in  England  have  sometimes  too 
readily  acted  on  "(A). 

By  the  law  of  England,  as  laid  down  in  a  large  number 
of  cases,  a  scienter  is  held  necessary  (0  ;  and  therefore,  as 
there  is  practically  no  efficient  means  of  keeping  snapping 
dogs,  &c.,  off  the  highways,  every  dog  has  the  opportunity 
of  indulging  once  in  the  luxury,  not,  since  the  28  &  29 
Vict.  c.  60  (as  to  which  see  post,  p.  374),  of  worrying 
sheep,  as  suggested  by  Lord  Cockburn,  but  of  biting 
men,  women  and  children.  But  it  was  the  opinion  of 
the  Court  iu  Smith  v.  Oyok  (hi)  that  the  rule  requiring 
proof  of  stJf'H^t-r  in  the  case  of  injuries  by  animals  wflH- 
suctfC  notnne  i  an  artificial  rule  which  ought  not  to  be 
extended. 

Thus,  where  the  plaintiff  was  severely  bitten  by  a  fierce 
mongrel  mastiff,  which  tlie  owner  allowed  to  range  the 
streets  of  London  unmuzzled,  it  was  held  that  to  recover 
damages  the  plaintiff  must  prove  that  the  defendant  knew 
the  dog  to  be  of  a  miscliievous  nature  («). 

In  an  action  to  recover  damages  for  injuries  caused  by 


Kcvcrsctl  in 
the  House  of 
ItOi'iU. 


In  England 

ii  Ki-ii'iitei' 
is  helil 
necessary. 


W  lie  re  a 
ili.f,'  l)itesa 
lierson. 


Necessity  of 
ownership. 


(/)  Orr  V.  Fleemiiiff,  2  Macq. 
H.L.Cas.  H:  1  W.  K.  3.31). 

(i)  Ibid.,  25  L.  T.,  O.  S.  78. 

(7)  But  see  dictum  of  Maule,  J., 
in  (lard  v.  Cwi;  .">  C.  15.  634.  See, 
however,  per  Erie,  C.  J.,  and  Willes, 
J.,    Coae    V    Jiurbidije,   13  C.  B., 


N.  S.  430,  430. 

(;«)  1  Q.  B.  n.  79  ;  45  L.  .1., 
Q.  B.  122  ;  33  L.  T,  722  ;  24  W.  K. 
20f.. 

(«)  Mason  V.  Kceltng,  12  Md"!. 
332. 
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dog  had  bitten 
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ETidence  of 

scienter. 


a  Havap;e  dog,  it  in  not  necenHary  that  the  iloft  hIioiiIiI 
belong  to  tlie  defendant ;  if  lie  liarbouvH  it  or  allows  it  to 
resort  to  hia  prenuHeM,  he  auihcioDtly  keeps  it  to  render 
himself  liable  (o).  But  where  tlie  defendant  has  done  all 
that  is  reasonable  to  get  rid  of  a  stray  dog  wh:i-l>  ban 
come  on  to  his  premises,  he  will  not  be  liable  for  any 
injury  it  nniy  do  {p). 

In  nn  action  oh  the  cafe  for  keeping  a  mischievous  dog, 
by  which  the  plaintiff's  child  was  bitten,  report  of  the  dog 
having  been  bitten  by  a  nnid  dog  was  held  to  be  e. idence 
to  go  to  the  jury,  that  the  plaintiff  hnew  the  dog  was 
mischievous  and  ought  to  be  confined,  and  particularly 
as  by  tying  up  the  dog  he  had  shown  some  knowledge  or 
suspicion  of  the  fact  {q). 

It  was  held  also  in  the  case  of  Gcthiuff  v,  Morfjan  (r) 
that  where  ii  dog  had  bitten  a  girl  four  years  before  he 
worried  the  plaintiff's  sheep,  an  action  would  lie. 

It  is  not  necessary  to  show  that  the  dog  hu»  bitten 
another  man  before  it  bit  the  plaintiff;  it  is  suflicient  to 
show  that  the  defendant  knew  it  had  evinced  a  savage 
disposition  by  attempting  to  bite  («),  or  had  otherwise 
indicated  a  ferocious  disposition  towards  nuinkind  (0 ; 
:>).d  the  ferocity  may  be  of  an  intermittent  character, 
!  s,  for  instan'^e,  when  a  bitch  has  pups  (^0.  But  a  mere 
habit  of  bounding  upon  and  seizing  persons,  not  so  as  to 
hurt  or  injui'e  them,  though  causing  some  annoyance  and 
trivial  accidental  damage  to  clothes,  will  not  sustain  an 
action  («).  Nor  is  it  sufficient  to  show  that  the  dog  has 
to  the  defendant's  knowledge  attacked  and  bitten  another 
animal.  Its  ferocity  must  have  been  exhibited  towards 
mankind  {x). 

Where  the  defendant  was  a  milkman,  and  his  wife  occa- 
sionally attended  to  his  business,  carried  on  in  the 
premises  where  he  kept  the  dog,  it  was  held  that  a  com- 
plaint that  the  dog  hud  bitten  a  person,  made  to  the  wife 


00  M'Kiiae  v.  Wood.  5  C.  Jc  P.  1 ; 
38  K.  K.  787. 

(,j>)  Smit/i  V.  O'iriit  Eautern 
Had.  Co.,  \j.  R.,  2  C.  P.  4  ;  3ti 
L.  J.,  C.  P.  22  ;  15  L.  T.  24C  ;  15 
W.  U.  \U. 

Iq)  Joiu-K  V.  Perry,  2  Esp.  482. 

(/•)  Gething  v.  Morgan,  Times 
Newspaper,  Moy  2,  18.">7,  cor. 
Lord  Cawpbcll,  C.  J.,  aud  Wight- 
man,  Erie,  and  Cronipton,  JJ.  Sec 
Hartleys.  Ilerriman,  1  B.  Jc  A.  620. 

(«)  Worth  V.  Gilling,  L.  R.,  2 


C.  P.  1.  See  also  Jitdqe  v.  Cox,  I 
Stark.  28:. ;  18  U.  K.  7iill.  llfrk  v. 
Dijmn,  4  C'amii.  lilS  ;  Iti  U.  it.  774  ; 
and  Thomus  v.  Morgan,  4  U.  P.  ('. 
223,  appear  to  be  to  the  contrary 
effect. 

(0  Barne»  v.  Lurille,  'JO  L.  T. 
C80  ;  23  T.  L.  U.  389— U. 

(tt)  Ibid. 

{ii)  Line  V.  Taylor,  3  F.  &  F.  731. 

(ar)  Onhorney.  Chocqueel,  [1896 J 
2  Q.  B.  109  ;  6.-|  L.  J.,  Q.  B.  534  ; 
74  L.  T.  786  ;  44  W.  R.  575— D. 
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on  the  premiHeH,  to  be  coinnmnicattU  to  the  huHband,  wns 
evidence  of  $cienter  iy).  But  the  cunverHe  doeH  not  hold 
good,  nnd  »  notice  U>  the  huHbnnd  will  not,  taken  alone, 
be  sufticifut  proof  oftcienter  to  render  the  wife  li«ble  after 
her  hnHband'H  death  (z). 

If  the  owner  of  a  dog  appoints  a  servant  to  keep  it,  the 
servant's  kii«)wledge  of  the  dog's  ferocity  is  the  knowledge 
of  the  niaHter(a).  Ilut  notice  to  an  ordinary  Hcrvant  is 
not  Builicient  of  itself  to  charge  the  master  (6),  thoiigh,  if 
under  the  circumstances  it  would  be  the  duty  of  such 
servant  on  becoming  aware  of  the  animal's  ferocity  to 
inform  the  nuister,  which  in  each  case  is  a  question  for 
the  jury  (c),  then  the  fact  of  the  notice  to  the  8on,'ant 
would  be  some  evidence  of  actual  knowledge  on  the  part 
of  the  master  (d). 

With  re«pect  to  questions  of  siienter,  there  is  no  differ- 
ence between  »i  corporation  and  an  individual ;  and  what- 
ever is  notice  to  a  person   competent  to   receive  it  is 
notice  to  the  corporation.     Thus,  where  a  passenger  by 
A  steam-bt)at  went  to  the  premises  of  the  company  to 
which  it  belonged,  to  inciuiie  for  his  luggage,  and  while 
there  was  bitten  by  a  dog  of  the  company,  which  had  to 
the  knowletlge  of  pernons  in  their  employ  (but  who  had 
no  contr»»l  over  their  business  or  auth(»rily  with  respect 
to  the  dog),   previously  bitten  another  person  ;    it  was 
held  tlmt,   assuming  the   company  to    be  aware  of  the 
dangerous  nature  of  the  dog,  thyy  were  liable  in  damages, 
but  that  there  was  no  evidence  of  a  gcienVif  to  enable 
the  passenger  to  maintain  an  action  (e).     It  is  doubtful 
whellier  a  promise  by  the  owner  of  the  dog,  on  being 
informed  of  the  injury  it  lias  done,  to  make  compensa- 
tion, is  evidence  of  gcu'iiter.     In  Beck  v.  Dynton  (/)  it 
was  held  that  it  was  not  so.     But  in  Thomas  v.  Morgan  {ff) 
it  was  held  that  it  was  evidence,  though  of  the  slightest 
degree. 

An   action   may  be  maintained   against  a  person  for  Damage  done 

by  dog  to 
liilge.  0.  J.    i'vti  aUi  Ch'ieiiou  V.   game  ground 
L'J,-n,el,  3  T.  L.  K.  5(t'J.  of  action. 

\il)  Ajijili'I'fe  V.  I'rrrij,  L.  1!.,  'J 
C.  1".  617  ;  4:{  L.  J..  C.  1'.  305  ;  30 
L.  T.  7»'>;  22  \V.  K.  704. 

{/•')  Stilen  V.  Card  if  StciiM 
yarii/fition  Co.,  33  1-.  J.,  >i.  H. 
310 ;'  10  L.  T.  ftH ;  12  W.  U. 
liiw. 

(/  )  4  I'amp.  1!»S  ;  16  K.  K.  774. 
(y)  4  U,  1'.  C.  233. 


(.!/')  f''l"<liii<iti  y.Jofiiinoii,  36  li.  J., 
C.  P.  l.">3. 

(r)  MiUri-  V.  Kiiiihraij,  16  L.  T. 
360. 

(it)  Hahhr'iH  v.  Ca»ellii,  ^J.  U., 
7  Ex.32.-.;  41  L.  .1.,  Kx.  167;  26 
L.  T.  707  ;  21  W.  U.  Hi. 

(J)  Ibid.  Sec  also  Colget  v. 
JSorrix,  2  T.  L.  U.  471— C.  A. 

((•)  A/ij>l>'bfe  V.  Percy,  L.  U.,  9 
C,  1*.  at  J).  6.)8— per  Lord  Cole- 
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K  tridcnce  of 

miichievouM 

propensity 

unneceMMiry 

under  the 

l>ogi  Act, 

VJOii, 


Proof  of 
ownership 


dntnageB  done  to  the  plaintiff's  game  by  his  dog,  which 
wsM  in  the  habit  of  hunting  game  on  its  own  account, 
and  in  a  peculiarly  detttructive  manner,  s  fact  known  to 
the  defendant,  who  also  knew  that  tlie  plaintiff  preserved 
game  (h). 

Ill  the  case  of  injury  by  a  dog  to  itheep  or  cattle,  evi- 
dence of  n  niiMchievoiig  propennity  of  the  dog  or  of  the 
owner's  knowledge  thereof  was  rendered  unneceiisary  by 
the  28  A:  *29  Vict.  c.  60,  and  tlip  proof  of  tiie  ownership 
of  the  dog  was  simplified.  iliis  Act  was,  however, 
reiwaleil  by  the  Dogs  Act,  1906  (G  Kdw.  7,  c.  82),  which 
is  entitled  "  An  Act  to  consolidate  and  amend  tiu'  enact- 
ments relating  t»)  injury  to  live  stock  by  dogs,  and  otlier- 
wise  to  amend  the  law  relating  to  dogs,"  and  enacts  as 
luUowH  : — 

Sett.  1  (1) :  "  The  owner  of  a  dog  shall  be  liable  iu 
damnges  for  injury  done  to  any  cattle  by  thnt  dog ;  and 
it  Hball  not  be  necessary  for  the  person  seeking  such 
damages  to  show  u  previous  mischievous  propensity  in 
the  dog  or  the  owner's  knowledge  of  such  mischievous 
propensity,  or  to  show  that  the  injury  was  attributable 
to  neglect  on  the  part  of  the  owner." 

This  is  i)iacticttlly  a  re-enactment  of  sect.  1  of  the  Act 
of  1805,  under  which  it  was  held  that  a  horse  which  was 
frightened  by  a  dog,  and  bolted,  whereby  it  sustained 
damage,  had  sustained  an  injury  within  the  meaning  of 
the  section,  and  that  the  owner  of  the  dog  was  liable  (i). 
So  where  the  plaintiff's  sheep  was  killed  by  the  defen- 
diuit's  dog,  it  was  held  that  the  latter  was  liable,  not- 
withstanding that  the  sheep  was  trespassinu  on  his 
laiulO). 

Sub-sect.  (2)  enacts  that  "  where  any  such  injury  has 
been  done  by  a  dog,  the  occupier  of  any  house  or 
premises  where  the  dog  was  kept  or  permitted  to  live 
or  remain  at  the  time  of  the  injury  sliall  be  deemed  to 
be  the  owner  of  the  dog,  and  shall  be  liable  for  the  injury 
unless  he  proves  that  he  was  not  the  owner  of  the  dog 
at   the  time  (A) ;   provided   that   where  there   are   more 


(/()  J{(wl  V.  I^waith,  1  i   L.  T. 

(<•)  Elliott  V.  LoiigiJen,  17  T.  L.  1!. 
64  S. 

(./)  Ili-aiiiir  V.  Silforh,  77 
L.  T.  S4II:  4(i  W.  K.  221  ;  BIJ.  T. 
70t»— D. 

(*)  Under  sect.  2  of  the  Act  of 


18ti."),  for  wliich  this  enactment  is 
suljstitutfil  it  WHS  held  that  an 
iniikce|ier  was  liable  for  injuries  to 
a  horse  cnimeil  by  a  dog  living  in 
his  hotel,  notwithstfimlingthat  the 
dog  WHS  at  the  time  of  the  injuries 
complained  of  under  the  control 
of  a  person  staying  at  the  hotel,  to 
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occupier,  thnn  cue   i"  Xinliro"  oV'S^V.^ 

pierofthHt  particuUr  part  "' "  ,  tn  Uve  of  remain  . it 
Uich  ti.e  .log  i-  kept  or  l-J™'";'^  J^^'^,  t  'L  owner 
the  time  of  the  injury  HhaU  be  presun.eu 

of  the  «log.  .  ..,.,i„-   i)iii4   section   Ao   not 

r„;!:il,i/';^v:"; :  ci..  .uu  (.«u^ 

A  ?'lft71    l/a(lttn«erou«aog(Hub-»eet.  (4)). 

^\\\S  Act\;r?xpreHHio,r;'  -ttle  "  J  »*U.s  horses, 

™„leH.  HSHen.  ''J'^^'P'.f  f  ^""^rUaK  85  Vict,  c  56).  JJ  ?^. 

By  sect.  2  of  the  Dogs  'V'^' .^°7f  \7  ^^e  cognivsance  ^'*' 
nnv  Court  of  Summary  .lurisdiction  maj  wnt      » 

;?iL.plaintth«ty.cy.i«cl«^ 

proper  control,  an.l  it  f ." 'J^;!*  'I^^^aog  isaungerous. 
cognizance  of  Huchcoinphuittl  at  su^^la^^^^^^^^ 

ihS  Court  may  make  an  "'''^^^''/'J^/Xn^.er  control  or 
the  dog  to  be  kept  by  the  '^^j;^  .  "";7,P^,^L.  ,vith  such 

'^*r^"\^re^S^a    >e.  au'iiot  exSeaing  twenty 
order  shall  be  liable  lo  a  peuniit  comn  y 

w  th  such  oi-aer.     It  is  »1"\  .  „^„,„^^  ;,.  ^.fder  to  supnoit 
hy  the  owner  that  a  (og  »  aaugerous  ^'J\^l\^^JJ 

proper  control  (h).      NN f "'"  f     .^^  ,^  3 

ir  not  is  a  question  of  f«f  •  "'^  Jj  /"J  Zke,  L\  when 
power  is  given  to  the  local  ^^^'ofJ   {^      '     ;,,triction3 

fnaae  /-^ «[.  J^^^r  if  a     ge?  Sm  nuul  aogs  is 
upon  dogs  being  at  large,  n  wu^^,. 


whose  euro  it  l.a.l  been  coinmitte.1 
by  the  real  owner  C'"'''';''''  ^; 
Hart,  U  W.  11.  r.27-U).  B''t  it 
i*  doubtful  whether  this  rulmg 
woukl  hold  Kornl  under  the  present 
enactment.which  ai.pearss.n.i.ly  to 
impose  the  burden  of  provin-  that 
he  U  not  the  owner  of  the  dog  on 
the  occupier  of  the  house  where 
the  Job  15  kept  ur   i>crmitted   to 

'V)  /•«'•*'•'•  '•  i''"'*'''  ^  "•"•  ^-  ^'* 


[lW]2K.  U.HS;  .01,.  J..K•l«• 
23  T.  I..  K.  4-.':i-l'. 

(„)  /'.Vi.;.";/  V.  M'i>f,  *J 
L  .1..  M.  C.  H:»:  22  W.  K^  ''•';^- 
See  also  Jl.  v.  i>//«<'"-*,  ^'J  ^^  •   "• 

(i,)  ir,vH  V.  J'"<;><-k,  M  I-.  T. 
697:  />i-. //'<y•:il•''•^>•-'• 
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apprehended  (p).  In  the  absence  of  any  special  provision 
lor  the  mode  of  publication  of  such  an  order  it  is  enouch 
to  show  that  such  an  order  has  been  posted  up  in  five  or 
SIX  places  within  a  borougli  (q). 

By  sect,  22  of  the  Diseases  of  Animals  Act,  1894  (57 
&  68  Vict,  c  67),  (XXX.)  and  (xxxi.),  the  Board  of  Agricul- 
ture may  make  such  orders  as  they  think  fit,  subject  and 
according  to  the  provisions  of  the  Act,  for  prescribing 
an('  regulating  the  muzzling  of  dogs,  and  the  keeping  of 
dogs  under  control ;  and  for  prescribing  and  regulating 
the  seizure,  detention,  and  disposal  (including  sinugliter), 
ot  stray  dogs  and  dogs  not  muzzled,  and  of  dogs  not 
kept  under  control,  and  the  recovery  from  the  owners 
ot  the  dogs  of  the  expense  incuned  in  respect  of  their 
detention. 

Where  a  horse  which  had  strayed  upon  a  highway 
without  apparent  reason  kicked  a  child,  it  was  held 
independently  of  any  question  of  negligence  on  the  part 
ot  the  owner,  that  in  the  absence  of  any  proof  of  know- 
ledge ot  a  vicious  disposition,  the  latter  was  not  liable  (/) ; 
tlie  apparent  reason  for  this  decision  being,  that  it  is  not 
in  accordance  with  the  ordinary  nature  of  horses  to  kick 
human  beings. 

But  where,  through  the  defect  of  a  gate  which  the 
defendant  was  bound  to  repair,  the  defendant's  horse 
strayed  into  a  field  belonging  to  the  plaintiff,  and  kicked 
Jus  iiorse ;  it  was  held  that  the  phiintifr  was  entitled  to 
recover  without  any  proof  of  scienter  («).  So  where  the 
defendant  s  horse  injured  the  plaintitt's  mare  by  biting 
and  kicking  her  through  the  fence  separating  the  plaintiff's 
land  from  the  defen.lant's  (t) ;  the  reason  for  the  decision 
in  eacli  case  being,  tliat  the  damage  was  the  natural  and 
direct  consequence  of  a  trespass  for  which  the  defendants 


(p}  As  to   proof  of  owiiei'ship 
under  this  .section,  soe    II '/■(■«   v 
I'oiock.  ?A  L.  T.  6i»7. 

('/)  Jt.  V.  Jfiottiimlim  JJ,,  4 
Q.  H.  D.  522. 

(»•)  Cor  V.  Jiiirhidqe,  17  C.  B., 
N.  8.245  ;  32  L.  J.,  C.  1>.  S!)  ;  H 
W.  l\.  435.     See  also  Mifhael   v. 


Impounded 
horse. 


Alr-if rf,',  1  Vent.  2!»5. 

(^)  Lee  V.  Hilii/,  18  C.  n.,  N.  S. 
722  ;  34  L. .).,  C.l'.  212  ;  12  L.  T. 
•Am;  I3W.  U.  751. 

(O  Mli*  V.  J^iftii*  Iron  Co., 
L.  li.,  10  C.l'.  It);'  44  L.  J.,  C.  P. 
24  ;  31  L.  T.  4«3  ;  23  \V.  1{.  246. 


r«£t!^^  f  *  •!t-~?^u  "'^"®'"  °*  *"  '""""I  impounded  cannot 
revendicate  It  without  the  pa3Tnent  of  the  fine  and  costs  of  main- 
tenance. nr„ssean  v.  nioastau,  1  M.  L.  K.,  S.  C.  307.  And  see  the 
notes  to  sect.  294  of  the  Dominion  EaUway  Act  on  p.  398 


FEROCIOUS   AND  VICIOUS  ANIMALS. 


877 


I 


were  liable.  In  both  cases  there  was  evidence  of  negli- 
jrence,  but  in  the  latter  case  it  was  held  that  tlie  defen- 
dants were  liable,  apart  from  any  question  of  nej;ligence 
on  their  part  (it). 

The  result  of  tiie  authorities  dealing  with  the  liability 
of  the  owners  of  animals  f«)r  damage  done  by  tliein  under 
such  circumstances  is  stated  to  be,  "  That  in  the  case  of 
animals  trespassing  on  land,  the  mere  act  of  the  animal 
lelonging  to  a  man,  which  he  could  not  foresee,  or  which 
lui  took  all  reasonable  means  of  preventing,  may  be  a 
trespass,  inasmuch  as  the  same  act  if  done  by  himself 
wo  lid  have  been  a  trespass  "  (.r). 


(«,»  The  ruliiiK  in  these  cases  is 
inconsistent  with  that  in  Seetchett 
V.  Kb  ham  (Fieem.  534  C.  P.)  as 
reported.  According  to  the  report, 
the  declaration  stated  that  the 
defendant  kept  his  horse  so 
neglige.itly  that  it  broke  into  the 
plainlitt's  close,  and  bit  some  of 
his  boi'stsso  that  "they  were  spoilt, 
and  die<l ,"  anil  a  verdict  was  found 


for  the  plaintiff,  but  judgment  was 
arrested  Injcuuse  no  urienter  was 
alleged.  It  is,  however,  suggested 
either  that  the  report  is  erroneous, 
and  it  was  really  an  action  on  the 
case,  or  that  the  decision  must  be 
considered  as  bail  law. 

(J')  Kll'm  V.  Liiftn*  Ii'oii  CiK, 
L.  U.,  10  C.  P.  "at  i>.  IS,  per 
15rett,  J. 


Canaoian  Cases.— Defendant  left  his  horso,  attached  to  a 
vehicle,  upon  a  public  highwaj-,  without  tying  it  up  or  putting 
any  person  in  charge.  The  horse  ran  away  and  struck  and 
injured  the  plaintiff,  who  was  driving  a  loaded  sleigh :  lltld, 
that  the  defendant  was  liable ;  and  that  it  made  no  difference 
that  the  p.aintifl  had  got  down  from  his  sleigh,  and  when  struck 
was  endeavouring  to  keep  the  runaway  horse  from  running  into 
his  sleigh,  as  the  evidence  showed  that  he  would  have  been  struck 
had  he  reiiiained  upon  the  sleigh.  Lnjlamine  v.  l^laiiieK,  Q.  K. 
18  S.  C.  105(1899).  ^      ^.  -^ 

Defendant's  horse  strayed  from  his  field  to  the  highway,  the 
fence  being  defective,  and  being  frightened  by  a  boy.  ran  up<jn 
the  side  walk  and  knocked  down  and  injured  the  pl:untift.  A 
municipal  by-law  made  it  unlawful  for  any  i)erson  to  allow 
horses  to  run  at  large:  Ilrld,  that  the  horse  was  unlawfully  on 
the  highwa-',  and  that  the  defendant  was  liable,  the  injury 
being  the  natural  result  of,  and  properly  attributable  to,  his 
negligence.     J'attersini  v.  Fanuin;/,  2  Out.  L.  It.  462  (1!M)1). 

Action  for  damages  brought  by  the  father  of  a  boy  seven 
years  of  age  who  had  been  run  over  and  injured,  and  the  plea 
was  that  tbo  boy  had  contributed  to  the  accident  by  his  negli- 
gence and  imprudence:  IhlU,  that  the  boy  could  only  be  held  to 
the  exercise  of  such  prudence  as  was  equal  to  bin  capacity. 
JUnmhami,  V.  Chruu,  11  L.  C.  J.  287  (18(>6). 

The  defeudant's  horse  being  on  the  hisrhway,  a  boy  twelve 
years  of  age  approached  to  catch  him  by  taking  hold  of  a  rope  then 
around  his  ntck,  when  the  boy  was  kicked  and  injund.  There 
was  evidence  to  show  that  tho  horse  had  previously  b^jen  inter- 
fered with  by  several  boys,  of  whom  the  injured  boy  was   one, 


Injury  by 
horses. 


Running  at 
large • 
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without  proof 
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This  rule  does  not,  however,  apply  lO  damage  done  by 
cattle  straying  off  a  highway  on  which  they  are  being 
lawfully  driven,  whether  such  highway  is  a  country  road(y) 
or  a  town  street  {z) ;  the  owner  in  such  case  being  liable 
only  on  proof  of  negligence. 

Wiiether  the  owner  of  a  dog  is  answerable  in  trespass 
for  every  unauthorized  entry  of  the  animal  into  the  land 
of  another,  as  is  the  case  with  an  ox,  is  an  undecided 
point.  The  better  opinion  would  appear  to  he  that  he  is 
not  (a).  Where  the  plaintiff  was  digging  a  well  in  a  garden 
adjoining  that  of  the  defendant,  and  the  defendant's  dog 
jumped  over  the  wall  separating  the  two  gardens,  and  fell 
down  the  well  and  injured  the  plaintiff;  it  was  held  that, 
as  the  dog  was  not  shown  to  be  mischievous  to  the 
knowledge  of  the  owner,  the  plaintiff  had  no  cause  of 
action  either  for  trespass  or  breach  of  duty  (6). 

In  Card  v.  Case  (c),  Maule,  J.,  is  reported  to  have  said 
that  it  might  be  that  an  allegation  of  negligence,  coupled 
with  consequent  damage  to  the  plaintiff,  would  show  a 
cause  of  action ;  and  this  view  appears  to  have  been 
adopted  by  the  Court  in  Jones  v.  <)n-en  (d),  where  it  was 
held  that  the  finding  by  an  arbitrt  that  the  defendant 
had  been  guilty  of  negligence  in  f 
hounds,  coupled  together,  to  be  a 
with  the  result  timt  they  rushed 
injured  the  plaintiff,  was  good  in  it. 

no  evidence  of  scienter  ;  Willes,  J.,  saying  that  it  was  not 
a  case  in  which  the  Court  had  to  deal  with  the  acts  of 


irj  his  two  grey- 

g.   on  a  highway, 

.1  tnd   severely 

all     agh  there  was 


(y)  (ionAwhi  v.  Clieirlft/,  4  H.  & 
N.  031  ;  28  L.  J.,  Ex.  21»8  •  7  W.  R. 
U31. 

(.-)  llfleff  V.  M'tirtf,  10  Q.  U,  D. 
17;  52  L.  J.,  g.  h.  61  ;  47  L.  T. 
54»i:  31  W.  It.  107. 

frt)  Jtroirti  V.  (iileii.  1  C.  k  P. 
118  ;     28    11.    R.    7(iU  ;     1/end    v. 


Eihnirdit.  17  C.  \\.,  N.  S.  24'.  :  34 
L.  J..  C.  1'.  31  ;  I'ollock  on  Torts, 
8th  eil.  497. 

(b)  Siimhri  v.  Teitj>e,  51  L.  T. 
263  ;  48  J.  1'.  757. 

(<•)  5  C.  B.  at  p.  634. 

(d)  24  L.  T.  587. 


and  that  the  boy  fully  understood  the  risk  he  ran.  On  the 
other  hand,  it  was  not  shown  that  the  defendant  knew  that  the 
horse  was  accustomed  to  stray  or  had  any  vicious  propensity, 
nor  that  the  horse  was  of  a  vicious  nature  as  a  matter  of  fact. 
In  an  sction  by  the  boy  and  his  father :  Held,  that  they  could 
not  recover.  J'aftn-so,,  v.  Fanniuy,  2  Ont.  L.  R.  462,  distinguished. 
Flett  V.  CimUtr,  2  Ont.  W.  E.  142.  See  Dowjhtij  v.  Dubbs,  3  Ont. 
W.  E.  19. 

In  an  action  of  trespass  for  an  injury  to  the  plaintiff's  horse  by 
the  defendant's  cow,  the  declaration  was  held  bad,  on  demurrer, 
for  not  alleging  ntgligence  or  knowledge  of  vice.  KIlioH  v.  Douk, 
36  N.  B.  E.  328. 


FEBOCIOUS  AND  VICIOUS  ANIMALS. 


879 


does  bv  themselves,  as  the  cause  of  the  accident  was 
partly  the  act  of  the  master  and  partly  that  of  the 

Where  a  servant  breakinp  an  ungoremahle  pair  of 
horses  in  Lincoln's  Inn  Fields,  ran  over  and  hurt  a 
man  it  was  held  that  no  scienter  was  necessary,  as  a 
place  so  frequented  by  the  public  was  an  improper  place 
for  hoi-sebreaking  {e).  .      .      ,        „     . 

But  where  a  bull  made  mad,  from  having  been  cut  or 
hoxed  "  escaped  through  the  defendant's  negligence,  and 
tossed,  gored  and  wounded  the  plaintiff,  and  a  verdict  was 
found  for  him,  the  judgment  was  arrested,  because  tliere 
was  no  scienter  alleged  in  the  declaration  (/). 

And  where  a  bull  passing  along  a  highway,  seeing  the 
plaintiff  with  a  red  hankerchief,  ran  at  and  gored  hiin,  the 
decision  turned  upon  the  question,  whether  or  not  the 
owner  of  the  bull  knew  that  he  had  a  tendency  to  run  at 
any  person  wearing  red  (31).  . 

So,  too,  in  a  case  in  which  a  ram,  which  is  an  animal 
known  to  be  mischievous  at  certain  seasons,  butted  and 
injured  the  plaintiff's  wife  in  the  street,  the  Court  ot 
Exchequer  held  that  the  owner  of  the  animal  was  not  liable 
to  an  action  in  the  absence  of  evidence  that  he  was  aware 
of  its  propensity  to  attack  passers-by  (/t). 

If  through  negligence  a  vicious  beast  goes  abroad,  alter 
warnin"  or  notice  of  his  condition,  and  kills  a  person,  it  is 
the  opinion  of  Hale,  that  it  is  manslatuihter  in  the  owner  (j  ). 
And  if  he  purposely  let  him  loose,  and  wander  abroad, 
with  a  design  to  do  mischief,  even  though  it  were  merely 
to  frighten  i)eople  and  make  sport,  and  the  beast  kills  a 
man,  it  is  murder  in  the  owner  (i).  . 

The  owner  of  a  vicious  animal,  after  notice  of  its  having 
done  an  injury,  is  bound  to  secure  it  at  all  events,  and  is 
liable  in  damages  to  a  party  subsequently  injured,  it  the 
mode  he  lias  adopted  to  secure  it  proves  insufficient  (A). 

A  person  who  keeps  an  animal  accustomed  to  attack 
and  bite  mankind,  with  ^HoH/t^e  that  it  is  so  accustomed, 
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He  is  liable 
to  an  action 
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(p)  Mirliiirl  V.  Aleut ree,  2  Lev. 
172  ;  1  Vent.  21(5. 

(/)  Itaijnthie  v.  Shiirjh  1  Lutw. 
',H». 

(a)  llmhon  <■.  Itnliertf,  (>  E.\. 
f>'.t7;  8t>l!.  K. -iSS. 

(/))  Jiirhxiui  v.  Sm'if!ii"<>i,    1.5   M. 

&  W.  :m  ;  71  U.  K.  703. 
(/)  See     jmlgment  —  Uex     v. 


J/iigijiim,  2  Ld.  Raym.  1.">S3.  cited 
M,i,f  v.  JiitrtMt,  !•  Q.  K.  H'7  ;  7-' 
U.  k.  ISH.  Hut  not  so  if  the  ort  iiei 
can  show  that  he  turned  the  beast 
out  in  self -lireservat  ion  —  per 
IJramweil,  B..  Jlf'l-  v.  C/iilil. 
('.  C.  C.  Feb.  4,  1NVX. 

(*)  Hliirhiiiiitl  V.  Simmiiiix,  W  (,'. 
i;  r.  13S  ;  33  K.  K.  8.V.>. 
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is  primdjacie  liMe  in  an  action  at  the  suit  of  any  person 
attacked  and  injured  by  such  animal  (I). 

rhe  gist  of  the  action  being  the  keeping  of  the  animal 
after  knowledge  of  its  mischievous  propensities  (I) 

And  It  IS  not  necessary  to  prove  negligence  or  default  in 
the  securnig  or  taking  care  of  it  (t). 

No  action  lies  for  an  injury  done  by  a  fierce  dog  to  a 
person  trespassing  on  the  owner's  premises  (,«) :  or  in- 
cautiously  entering  them  by  night,  knowing  the  dog  to  be 
let  loose  for  the  protection  of  the  premises  («)  But 
though  a  person  has  a  right  to  keep  a  fierce  dog  to  protect 
his  property,  he  must  not  place  it  in  the  open  approaches 

therfro  '""??;.''*  *'  *°  ^""^  r'*'^"^  lawfully  coming 
there  (o).  If  the  person  injured  has  no  means  of  knowing 
the  danger,  and  is  not  otherwise  in  fault,  he  may  recover 
although  the  owner  has  attempted  to  give  notice ;  and  it  is! 
herefore.  no  answer  to  such  an  action,  that  a  printed 
no  ice  was  put  up  if  it  appears  that  the  plaintiff  could 
not  read  (p);  and  it  is  immaterial  that  he  has,  on  a 
previous  day,  been  warned  against  going  near  the  dog.  if 
the  juiy  hrnks  that  the  injury  was  not  occasioned  by  h/s 
own  carelessness  and  want  of  caution  (q). 

In  an  action  for  an  injury  by  a  vicious  bull,  the  plaintiff 
recovered,  although  it  appeared  that  the  bull  was  attracted 

iLV,7:  P^r.^'f  r'  1"""^  ''««*  *•'«  fi«ld  in  which 
the  bull  was,  and  that  the  plaintiff  first  struck  the  bull  on 
the  head  to  drive  him  away  from  the  cow  (r). 

lo  justify  a  person  in  shooting  a  dog  for  worrying  his 
sheep  It  IS  not  necessary  to  prove  that  he  was  shot  in  the 
act  It  having  been  held  that  it  is  sufficient  if  it  appear 
that  he  has  been  accustomed  to  worry  sheep,  and  that  just 
before  he  was  shot  he  had  been  worrying  sheep,  and  could 
not  have  been  otherwise  restrained  from  fuJther  doing 
so  (,)  In  that  case  the  act  of  shooting  would  appear  to 
have  been  done  in  the  protection  of  the  deflSdant's 
piopeity;  but  where  the  owner  of  the  sheep  wliich  had 
been  worried  by  a  dog  shot  the  dog  in  the  field  at  some 


(0  Mai/  V.  Bmdett,  9  Q.  ]{ 
mi;  72  K.  R.  18!) ;  Jfe^ozzi  v. 
lliinh,  1  F.  A:  F.  92,  ante,  p.  3«8. 
See  a.\iioFleti-hei-  v.  Rulaiult,  L.  R.. 
1  Ex.  2«5,  281.  •' 

0")  Hirch,  V.  Jilavkbuni,  M.  & 
M.  .-.05  ;  4  C.  &  1'.  297. 

(«)  lirork  V.  Ci']>€land,  1  Esp. 
2t;3;  5  1!.  R.  730;  l)ea,u>  v. 
Clayton,  1  15.  Moo.  225,  245. 


00  Sarvh  V.  Slavhhui-n,  M.  & 
M.  r.05— per  Timlal,  C.  J.;  34 
R.  R.  80.->. 

(/O  Ibid.,  M.  4:  M.  505  ;  4  C.  & 
1'.  297  ;  34  R.  R.  805. 

('/)  CiirtU  V.  Milh,  5  C.  &  P. 
489  ;  38  R.  R.  843. 

(' )  See  note  (*),  ante. 

('<)  Kellett  V.  StanHurd,  4  Ir.  Jur. 
oO  (Ex.  Ir.). 
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distance  from  that  in  which  his  sheep  had  been  worried, 
it  was  held  that  there  was  no  justification,  as  the  act  was 
not  done  in  the  protection  of  his  property  ^0-  . 

It  has,  moreover,  been  hehl  that  a  person  cannot  justity 
shooting  a  dog  worrying  his  fowls,  nnless  it  appear  that 
the  dog  was  in  the  "verv  act  at  the  time,  aiid  could  not 
otherwise  be  prevented  («)•  But  it  would  seem  that  if  the 
transaction  had  taken  place  in  the  person's  poultry-yard, 
it  would  be  enough  to  show  that  the  dog  was  piirHUing  the 
fowl.  Because  when  a  dog  is  killed  pursuing  comes  in  a 
wan  en,  it  is  sufficient  to  state  that  the  dog  was  pursuing 
conies  there,  and  it  is  not  necessary  to  prove  that  the  dog 
could  not  otherwise  be  prevented  killing  them  (r). 

The  servant  of  the  owner  of  an  ancient  deer  park  may 
justify  shooting  a  dog  that  is  chasing  the  deer,  although 
such  shooting  may  not  be  absolutely  necessary  for  t  le 
preservation  of  the  deer ;  and  notwithstanding  that  the 
do"  may  not  have  been  chasing  deer  at  the  moment  when 
it  was  shot,  if  the  chasing  of  tlie  deer  and  the  shooting  of 
the  dog  were  all  one  and  the  same  transaction  (j/). 

To  justify  shooting  the  dog  of  another  person,  it  is  not 
sufficient  to  show  that  it  was  of  a  ferocious  disposition, 
and  was  at  large ;  but  it  must  be  actually  attacking  the 
party  at  the  time.  Therefore,  where  the  defendant  was 
passing  the  plaintiff's  house,  and  the  plaintiff's  dog  ran 
out  and  bit  his  gaiter,  and  on  the  defendant  turning  round 
and  raising  his  gun,  the  dog  ran  away,  it  was  held  that 
the  defendant  was  not  justified  in  shooting  it  (z).  It  is  a 
question  for  the  jury  whether  a  person  who  has  struck 
or  killed  a  dog  has  done  so  for  his  own  preservation,  or 
whether  it  was  a  wilful  and  malicious  trespass   on  his 

"Where  an  information  under  24  &  25  Vict.  c.  97,  s.  41, 
was  laid  against  a  gamekeeper  for  unlawfully  and  mali- 
ciously killing  a  dog  ;  and  the  dog  was  at  the  time  near  an 
aviary  in  which  pheasants,  the  property  of  his  master, 
were  confined  for  breedhig  purposes ;  it  was  held  that 
the  test  of  the  gamekeeper's  liability  under  the  section 
was  whether  he  acted  under  the  horn  fide  belief  that  what 
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O)  WelU  V.  Head,  4  C.  i:  P. 
568  ;  34  it.  U.  81!>. 

(w)  Jaiixiiii  V.  Brown.  1  Camp. 
41  ;  1     H.  R.  fi2C>. 

(j-)  Wadlnod  t.  Damme,  Cro. 
Jac.  45. 


(y)  Prothen'}  v.  Miitthewn,  .">  C. 
k  r.  581. 

(i)  Morri»  V.  Kugoif,  7  C.  &  P. 
572  :  48  R.  R.  821. 

(«)  Jlaniimj  v.  liimlthcr,  4  C.  4: 
P.  360  ;  1  M.  4:  Kob.  15. 
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he  wftg  doing  was  necessary  for  the  protection  of  liis 
master  8  property,  and  that  it  was  the  only  way  in  which 
It  could  be  protected  (b). 

,  ?!\?°?"«  »*  »  i%  tliat  »s  trespassing,  without  intention 
to  kill  It,  but  with  the  intention  of  injuring  it  if  necessary 
to  frighten  it  away,  is  not  of  necessity  cruelly  ill-treating 
It  within  the  meaning  of  12  &  18  Vict.  c.  92,  s.  2.  Each 
case  IS  a  question  of  degree,  and  is  for  the  justices  (c). 

K^B  m^7^,-?^f 'T't'^^^i^      T  <^>  ^'•'x^roHff    V.  Mitchell,  88 
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CHAPTER  III. 

THE   LIABILITIES  OF  PARTIES    HUSTINQ  OR  TRESPASSING 
UPON   THE   LANDS   OF   ANOTHER. 

Hunting  and  TreipMiing. 

Where  the  fox.  gray,  or  otter  and  «tl.er  noxious  animals    F-h  P»^«i; 
are  pursued  as  vermin,  and  the  governing  ohject  of  the  ^^«^*"°""' 
pursuers  is  their  extirpation  as  such,  and  not  merely  the 
amusement  of "  a  run,"  the  law,  as  laid  down  in  the  older 
authorities,  is  to  a  certain  extent  correct  at  the  present 

ilftV 

it  is  laid  down  that  one  may  justify  hunting  foxes  over 
the  ground  of  another  because  they  are  noisome  vermm{a) ; 
and  also  gray  or  otter  and  other  noxious  animals,  as  they 
are  injurious  to  the  commonwealth  (6).  And  m  Gmdry 
V.  Felthamic),  Lord  Mansfield,  C.  J.,  said,  "B.V  all  the 
cases  as  far  back  as  the  reign  of  Henry  the  Eighth,  it  is 
settled  that  a  man  may  follow  a  fox  into  the  grounds  of 

another."  .,    ,      , 

But  a  person  so  hunting  must  not  unnecessarily  trample 
down  another  man's  hedges,  nor  maliciously  ride  over  his 
.-romids;  for  if  he  does  more  than  is  absolutely  necessary 
be  cannot  justify  it  (c).  Therefore,  pursuing  an  animal 
as  vermin  does  not  justify  fifty  or  sixty  people  following 

the  dogs  (d).  .  ...  ,, 

A  man  cannot  justify  ei>ering  a  close  or  digging  up  the 
soil  to  hunt  or  take  a  fox.  badger,  &c,  though  it  be  lor 
the  public  good  (e).  So  that  it  appears  a  person  cannot 
enter  another's  grounds  to  find  vermin,  nor  can  he  dig  it 
out  when  it  has  run  to  earth. 

Persons  hunting  for  their  own  amusement,  and  going 
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(a)  Mrholiif  v.  Badger,  3  T.  R. 
2r.9,  n. ;  Oedge  v.  Minue,  2  Bulst. 

(6)  Com.  Dig.  rieacler,  3  M.  37. 
(c)  Gundry  v.  FeUham,  1  T.  R. 


337  ;  1  R.  R.  21.5. 

(rf)  End  of  E**ex  v.  Cirpel, 
Hertfonl  Summer  Assizes,  IHOU. 

(,!)  Com.  Dig.  I'leader,  3  M.  37, 
and  the  autliorities  there  cited. 
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Earl  of  Euex 
T.  Cajiel. 


over  the   luiuls  of  another,  are  trenimgsert ;    and   fox- 
hunters,  like  all  other  hunters,  ninv  he  warned  off  (/). 

This  point  was  decided  by  Lord  Ellenburough  lu  the 
case  of  Tl,c  Earl  of  Essex  v.  Capel  (g),  whicli  settled  th.- 
law  on  the  subj«  ct  and  has  never  been  questioned.  An 
action  of  tresjtass  was  brought  for  breaking,  entering  and 
liunting  over  the  plaintitt's  lantls,  and  the  defence  was 
that  the  fox  was  pursued  as  vermin.  But  Lord  Ellen- 
borougli  said,  "  The  defendant  states  in  his  plea  that  the 
trespass  was  not  committed  for  the  purpose  of  diversion 
and  amusement  of  the  chase  merely,  but  as  the  only  way 
and  means  of  killing  and  destroying  the  fox.  Now  if  yoli 
were  to  put  it  upon  this  question.  Which  was  the  principal 
motive?  Can  any  man  of  common  sense  hesitate  hi 
saying  that  the  principal  motive  and  inducement  was  not 
the  killing  of  vermin,  but  the  enjoyment  of  the  sport  and 
diversion  of  the  chase  ?  And  we  cannot  make  a  new  law 
to  suit  the  pleasures  and  amusements  of  those  gentlemen 
who  choose  to  hunt  for  their  diversion.  These  pleasures 
are  to  be  taken  only  where  there  is  the  consent  of  those 
who  are  likely  to  be  injured  by  them,  but  they  must  be 
necessarily  subservient  to  the  consent  of  others.  There 
may  be  such  a  public  nuisance  by  a  noxious  animal  as  may 
justify  the  running  him  to  his  earth,  but  then  you  can- 
not justify  the  digging  for  him  afterwards ;  that  has  been 
ascertained  and  settled  by  the  law.  But  even  if  an  animal 
may  be  pursued  with  dogs,  it  does  not  follow  that  fifty  or 
sixty  people  have  therefore  a  right  to  follow  the  dogs  and 
trespass  on  other  people's  lands.  I  cannot  see  what  it  is 
that  is  contended  for  by  the  defendant.  The  only  case 
which  will  at  all  bear  him  out  is  that  of  Gundry  v. 
Feltham  (/<)  ;  if  it  be  necessary  I  should  be  glad  that  that 
case  should  be  fully  considered.  I  have  looked  into  the 
case  in  the  Year  Book  (0  ;  that  seems  to  be  nothing  more 
than  the  case  of  a  person  who  had  chased  a  stag  from  the 
forest  into  his  own  land,  where  he  killed  it ;  and  on  an 
action  of  trespass  being  brought  against  the  forester  who 
came  and  took  the  b*ag,  he  justified,  that  he  had  made 


(/)  £ui-l  of  Ettex  V.  Capel, 
Hertford  Summer  Assizes,  180'J  ; 
Bmoyer  v.  Cook,  4  C.  B.  23G  ;  16 
L.  J.,  C.  P.  180. 

ig)  Earl  of  Emifx  v.  Oijifl, 
Hertford  Summer  Assinea,  IS09, 
cited  in  Chitty  on  Oame  Laws,  31. 
See  also  Paul  v.  Summerhayet,  4 


Q.  15.  D.  9  ;  48  L.  J.,  M.  C.  33  ;  3D 
L.  T.  574;  27  W.  R.  215,  in 
which  this  case  was  discussed  ami 
approved. 

(/()  Gundry  v.  Feltham,  1  T.  It. 
337  ;  1  R.  II.  215. 

(i)  12  Hen.  8,  p.  9. 
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fresh  fmit  after  the  nUift ;  and  it  was  held  that  he  might 
state  that  he  was  justified,  and  the  plaintiff  took  notliiiiK 
by  his  writ.  This  is  the  case  upon  which  that  of  Gundri/ 
V.  Fcltham  (J)  is  built,  but  it  is  founded  only  on  an  obiter 
dictum  of  Justice  Brook,  and  it  does  not  appear  to  me 
much  relied  on.  But  even  in  that  case  it  is  emphaticHlly 
said  by  the  Judge,  that  a  man  may  not  hunt  for  his 
pleature  or  his  profit,  but  only  for  the  good  of  the  common 
weal,  and  to  destroy  Huch  noxious  animals  as  are  injurious 
to  tlie  common  weal.  Therefore,  according  to  this  case 
the  good  of  the  public  must  be  the  governing  motive  "  (A). 
The  jury,  under  his  lordship's  direction,  found  a  verdict 
for  the  plaintiff. 

And  in  an  action  against  a  huntsman  for  hunting  over 
the  lands  of  another,  Lord  Ellenborough,  C.  J.,  held 
that  damages  might  be  recovered,  not  only  for  the  mis- 
chief immediately  occasioned  by  the  defendant  himself,  but 
M         also  by  the  concourse  of  people  who  accompanied  him  (1). 

And  in  another  case  it  was  laid  down  by  Lord  Ten- 
terden,  C.  J.,  that  if  a  gentleman  sends  out  his  hounds 
and  his  servants,  and  invites  other  gentlemen  to  hunt 
with  him,  although  he  does  not  himself  go  on  the  lands 
of  another,  but  those  other  gentlemen  do,  he  is  answer- 
able for  the  trespass  they  may  commit  in  so  doing, 
unless  he  distinctly  desires  them  not  to  go  on  those 
lands  (m). 

If  A.  starts  a  hare  in  the  ground  of  B.,  and  hunts  it 
into  the  ground  of  C.  and  kills  it  there,  the  property  is 
in  A.  the  hunter ;  but  A.  is  liable  to  an  action  of  trespass 
for  hunting  in  the  grounds  as  well  of  B.  as  of  C.  (»«)• 

And  where  a  stag  hunted  by  the  hounds  of  B.  was  run 
into  the  barn  of  A.,  it  was  held  that  B.  and  his  servants 
had  no  right  to  enter  the  barn  to  take  the  stag,  and  that 
if  they  di(l  so  they  would  be  trespassers  (m). 

But  where  a  deer  strayed  from  a  park  on  to  the  plain- 
tiff's land,  and  ate  his  grass,  and  he  hounded  it  with 
greyhounds,  which  pursued  it  into  the  owner's  park,  and 
killed  it  there,  the  Court  of  Common  Pleas  held  that  he 
was  justified  in  doing  so  (o). 


(j)  Gundii/  V.  Feltham,  1  T.  R. 
337;  1  R.  R.  215. 

(k)  Kirl  of  Etnex  v.  CuimI, 
Hertforil  Summer  Assizes,  1809, 
cited  in  Chitty  on  Game  Laws,  31. 

(/)  Hume  V.  Oldacre,  1  Stark. 
N.  P.  C.  351 ;  18  U.  R.  771». 

O. 


(»/)  BaJier  v.  Berkley,  3  C  ic  T. 
32. 

(»)  SiittoH  V.  Mood)/,  1  Ld.  Rayni. 
250. 

(o)  Harrington  v.  7«r«cr,  3  Luv, 
28. 

25 


Huntsman 
liable  for 
damage  done 
by  the  field. 


Master  of 
hoiinds,  when 
ics|)on.^ible 
for  the  Held. 


Killinjr  a 
liare  on 
another's 
land. 

Taking  n  stag 
on  anot  tier's 
land. 


Hunting  a 
stray  deer. 


886 

Dcndgune 
property  o( 
owner, 

HehM* 
rifrht  to  have 
hi*  R«me 
unditturbed. 


Caitlegate 
owncm  hnve 
not  the  right 
of  ahooting. 


Reservation 
of  right*  of 
lords  of  the 
manor  under 
Enclosure 
Acta. 


Who  may  kill 
hares  without 
a  game  certi- 
ficate. 


THE  LIABILIT1E.S  OF  PARTIES  HUNTING,  ETC. 

OHme  taken  on  land,  rh  soon  as  killed  there,  becomes 
the  property  of  the  owner  of  the  land  (j>),  though  up  to 
the  time  of  its  being  killed,  he  has  no  property  in  U,  yet 
he  has  a  right  to  have  it  kept  undisturbed  (q) ;  therefore 
he  has  a  right  of  action  against  the  master  of  a  dog, 
which  is  in  the  habit  of  disturbing  and  destroying  it, 
after  having  received  due  notice  of  the  fact,  and  taken  no 
steps  to  restrain  it  (r). 

The  customary  right  of  i)a»ture  in  n  manor,  or  cattle- 
gates,  gives  the  owners  no  right  to  possession  of  tht 
soil ;  but  '.lie  ownership  of  it  rciains  in  the  lord  of  tht 
manor,  subject  to  the  right  of  several  pasture  upon  it  bj 
the  cattlegate  owners,  and  therefore  the  lord  may  main 
tain  trenpaiiii  against  a  cattlegate  owner  for  sporting  ovei 
it  without  liis  perniissiim  («). 

The  reservation  of  the  rights  of  the  lords  of  the  mano 

under  Enclosure  Acts  reserves  the  right  of  shooting 

tlierefore  in  the  case  of  Graham  \.  Eiiart(t),  in  whicl 

tlie  plaintiff  was  entitled  under  a  private  Enclosure  Ac 

'♦  to  all  mines  and  minerals  within  and  under  the  soil 

and  to  other  rights,  royalties,  liberties  an<l  privileges  ii 

Mu\   over  the  same,"   it   was  held   by  the    Excbeque 

Chamber,  reversing  the  decision  of  the  Court  below,  an 

overruling  Greathead  v.  Morley  («),  that  the  right  of  huni 

ing,  fishing,  shooting  and  fowling  over  the  allotment  i 

question  was  thereby  intended  to  be  included,  and  tlu 

this  right  must  be  exclusive,  for  that  was  the  charnct< 

of  the  right  existing  before  the  Act   passed,   and   tli 

object  of  tiie  ])rovi8o  was  expressly  to      eserve  tlie  forme 

ri<^lit  unimpaired  by  the  consequenc      jf  the  eiiclosur 

It  was  also  held  in  this  case,  tliat  .,  .uosequent  coucu 

rent  enjovinent  of  sporting  for  nu    i  than  twenty  yea 

by  the  owners  of  the  allotments,  claiming  to  do  so  i 

of  right,  did  not  deprive  the  original  lord  of  his  exclusi 

"persons  in  the  occupation  of  enclosed  ground,  and 
certain  cases  owners,  may  kill  (x)  hares  without  a  gar 


(It)  JUaih*  V.  Ilichii,  it  Jur., 
X.  ri.  1040:  10  I'.  B.,  >'•  f*-  713; 
:M)T..  .1.,  C.  I'.  347;  11  H.  L.  ('. 
t,21  :  34  L. .).,  I'.  P.  2Sr,;  Rigg  v. 
Eiirl  of  Li»u«1<tle,  1  H.  &  N.  923. 

(y)  I'er  Keating.  .1.,  Ueail  v. 
Kthiardn.  11  L.  T.  311. 

(r)  Per  Keating,  .J.,  Read  v. 
iyii«rrf»,  UL.  T.  311. 


(ji)  Itigg  V.  1-hrl  of  Loiifdale 
H.  &  N.  »23. 

(J)  (Iraliiiiii  V.  Kwart.  "JO  L. 
Ex.  1)7. 

(«)  O'iratlieail  v.  Morley,  3  M 
(i.  i;i'.)  ;  60  H.  H.  I7!t. 

(j-)  Not  toautiiorize  the  lay 
of  poison,  11  it  12  Vict.  c.  2lt,  s 
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certificate  ^).  The  owner  may  uUo  ({ive  authority  to 
kill  hares,  to  be  limited  to  one  perHon  at  the  Hame  time 
ill  any  one  paiiHh.  Thir,  authority  in  to  be  sent  to  the 
clerk  of  the  peace  for  i^t^istration,  who  is  also  to  receive 
notice  of  reviK'ation  {z). 

Ami  now  by  the  Ground  (Jame  Act,  1880  (48  iV:  44  «fnmu.lUamo 
Vict.   c.   47),  every  occupier  of  land   has  a  ri^(ht,  in-  ^' '-  "*'*"• 
Hi'|iHrable    from     his     occupation,    to    kill    ImreH    ami 
rabbits    concurrently   with   any    other   person    entitled 
to  kill  the  same  on  land  in  his  t)ccupation  (sectitm  1)  ; 
where     the     occupier     is    otherwise     entitled     to    kill 
pruund   name   on   land   in    his   occupation,    he   cannot 
divest  himself  wholly  of  such  right  (section  2) ;  and  all 
n^reements  in  contravention  of  the  rij^ht  of  the  occupier 
to  destroy  ground  gtime  are  declared  void  (section  8). 
'I'lie  occupier  and  the  persons  duly  autliorized  by  him 
do  not   require    a    game    licence    for    the  i)urpo8e    of 
killinji   fii-ound   {,'ume   under  the   Act.      Hut    they    are 
not    exempt     from     the     Gun     Licence     Act,     1870 
(section  4). 

And  it  is  "  lawful  for  any  person  to  pursue  and  kill,  or  Any  person 
join  in  the  pursuit  and  kiilinj,'  of,  any  hare  by  coursing  ',"„"^j'""' 
with  greyhounds,  or  by  hunting  with  beagles  or  other 
hounds,  without  having  obtained  an  annual  game  certiti- 
c.ite  "  (a). 

Where  acts  tenninate  in  themselves,  and  once  done  <'ontinue>l 
<-annot  be  done  again,  there  can  be  no  continued  tre»paaa,    "^"l""** 
as  hunting  and  killing  a  hare  or  five  hares.    But  hunting 
may  be   continued   as   well  as  spoiling,  consuming  or 
<iitting  grass (/>). 

When  two  persons  are  engaged  in  a  common  purpose, 
uliiit  one  does  is  the  act  of  both.  Therefore,  in  a  case  in 
wiiifii  A.  and  B.  were  driving  in  a  trap  along  tlie  turnpike 
load  for  a  lawful  purpose,  and  A.  got  out  of  the  trap, 
went  into  a  field,  and  shot  a  bare,  which  he  gave  to  B., 
wiio  had  remained  in  the  trap,  it  was  held  tiiat  there 
was  sufficient  evidence  that  B.  was  present  aiding  and 
abetting  A.  in  a  trespass  in  jmrsiiit  of  game  (under  11  & 
12  Vict.  c.  43,  s.  5),  and  tliat  he  was  not  tlie  less  an 
aider  and  abettor,  because  he  might  have  been  convicted 
iis  a  jn'incipal  (c) 


'ii 


Two  persoiH 
fii;;ii.trt'<l  iu  a 
CDmiiioii 


(7)11  <;  12  Viet.  e.  29.  =.  1. 
('.-)  Ibid.  s.  2. 

(</)  11  &  12  Vict.  c.  2U,  8.  4. 
(.6)  Monktoit  V.  PaMe>j,  2  Salk. 


(.)  Stareij  v.  nil  I  tell  ii  r»t ,  13 
\V.  k.  384  ;  Maijhew  v,  U'arilley, 
14  C.  B.,  N.  S.  550. 
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TTn.l.T  1*2  Will.  4,  c.  92(d),  tretpauert  in  jmrsuit  ofgamo 
rwy  '  ■  '  .(luired  to  quit  the  land,  «inl  to  tell  their  name^ 
and  al.  »dn,  and  in  case  of  refusal  may  be  arrested  and 
brougl  t  >)  A  .re  a  justice  within  twelve  hours.  And  any  treu- 
patter,  t>n  (Eviction  before  a  justice,  is  to  forfeit  a  sum  not 
exce-1'  1^     .,  together  with  the  costs  of  conviction  (d) 

B.  t  hunt  13  in  fresh  pursuit  of  deer,  hare  or  fox  (witli 
hPM»  .'  'I  Kieyhounds)  started  on  other  lands,  are  ex- 
en  .  li  'm.y  the  provisions  of  1  A:  2  Will.  4,  c.  82, 
aga   .,  t  it'?]  i»»ert(e). 

L  1  :^  v'ill.  4,  r.  82,  s.  80,  it  is  provi<led  that  "  any 
perMi  !  !u,. -d  with  any  such  trespass  shall  be  at  lih»'rt> 
to  i)r<  ■  ;,  b  '»nv  I*-  >  ;  h,  any  matter  which  would  havt 
he  y  I  Hi'tV  ..  I.  Hii  action  at  law  for  such  trespass.' 
Bui  iH  j>  •  '-^oi  of  the  justices  is  not  ousted  by  tht 
claini  of  a  \  n^i  ■  ptive  right  in  gross  to  kill  game  on  the 
lantl  'here  ti  ■  no  colour  for  such  a  claim;  nor  h\ 
the  isseilion  thiit  the  land  is  not  in  the  occupation  o 
the  lord  of  the  miinor,  but  is  vested  in  other  i)erHons,  ai 
the  claim  of  title  to  oust  the  jurisdiction  of  the  justicei 
must  be  a  claim  of  title  in  the  party  charged,  and  not  ii 
a  third  person  (/).  In  a  case  in  which  a  prescriptiv* 
right  in  gross  to  kill  game  is  set  up,  which  is  an  inipos 
sible  right,  unknown  to  the  law,  tl>e  hom't  Jidet  ii 
immaterial ;  but  where  a  bond  fidf  and  probable  righ 
of  property  is  set  up,  the  justices  are  bound  to  hob 
their  hands  (g).  The  mere  belief,  liowever,  on  the  par 
of  the  alleged  trespasser  that  he  has  such  a  right,  is  no 
a  bond  fide  claim  of  right  (/t). 

A  landlord  may  give  verbal  permission  to  another  t< 
take  game  on  his  land,  and  such  permission  is  a  jiistifi 
cation  for  a  fresh  pursuit  of  game  on  an  adjoining  fieli 
within  the  meaning  of  section  80  (/). 

It  is  a  trespass  in  jmrsuit  of  game  within  the  meanini 
of  this  statute  to  lire  at  it  from  the  highway  (A).     Bu 


00  1  &  2  Will.  4,  c.  S2,  B.  31. 

(»■)  Ibid.  8.  :(.">. 

If)  i'liniwcll  V.  Stittdfix,  3  B.  & 
S.  20r.. 

(//)  llfff.  V.  Kiiijlfij,  10  I .  i'. 
331).  See  also  Wathhi*  v.  Major, 
L.  U..  IOC.  1*.  «fi2:  44  L..I..  M.C. 
Irt4  ;  :«  T,.  T.  H.-.2  :  24  W.  K.  1»>4  ; 
Lomeij  V.  Sftillnnl,  30  L.  T.  7!J2. 

(A)  I'er  Wightniati,  J.,  ('ornurll 
V.  Sanders,  3  B.  4:  S.  213.  See 
also  Leatt  v.   Vine,  30  L.  J.,  M.  C. 


,".0"  ;  //.  V.  Cridliiiid,  7  K.  &  1 
8.-.3  ;  Miiidi'ii  V.  I'oi-tn;  7  C.  H 
N.  S.r.41  ;  I^iiiiw  J'aid<ie,'J{:.  II 
X.  S.  2H1> :  AilitiHi  V.  J/iiKffrK,  'J 
L.  T.  ."i02  ;  Jtii/.  V.  ('ritclihm:  2 
W.  It.  t>«l  ;  Jl'iniie  v.  Miirxhall.  :i 
L.  T.  373. 

(/■)  jiiui'Mv.  ir/7/iV/«/.«. 4(i L. J..  ^ 

C.  270  :  3t!  L.  T.  ."..VJ  ;  2.")  W.  K.  .■)() 
{h)  Miii/hrw    V.     Wardley,     1 
C.  U.,  N.  S.  ."»J0. 
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any 


merely  Mnding  »  dog  into  an  nljoining  cover  in  Wftrch 
or  pursuit  «f  game,  is  not  a  trt»i)au  hg  enterintf  and  beuifi 
m  or  M/H>M  »uch  cover,  the  Act  requiring  a  personal 

tr«N()Att8  (0.  .       ,      ,  I. 

A  person  who  from  his  own  land  shoots  a  pheasant  in 
tlie  land  of  another,  and  got-n  on  such  hind  to  pick  the 
bird  up,  commits  a  ties}>at$  in  jmrmit  of  name  witlan  the 
Act,  the  shooting  and  tlie  picking  up  the  giime  being 
one  transaction  (»»i).  But  it  is  not  a  trt$pat$  in  jmraint 
of  ffame  to  pick  up  dead  game,  which  ruse  from  the 
pei-I^on's  own  land,  and  fell  dead  within  tlie  land  of 
Hnother(ii). 

Under  25  &  26  Vict.  c.  114,  s.  2,  a  persor  may  be 
convicted  of  having  obtained  game  by  unlawfully  going  on 
land  in  seiirch  or  pursuit  of  |iame,  without  evidence  of  his 
liHving  been  on  any  particular  land  ((»). 

The  owner  of  a  close  must  ftrst  request  a  tre»iMa»fr  to 
ilepart  b«fore  he  can  lay  hands  on  him  to  turn  him  out, 
because  every  imjMaitio  manidiiii  is  an  assault  and  batterj", 
which  cannot  be  justified  on  the  ground  of  a  person 
breaking  into  the  dose,  without  a  request  (;>). 

But  in  case  of  actual  force,  as  in  burglary  or  breakmg 
open  a  door  or  gate,  it  is  lawful  to  oppose  force  to  force ; 
and  if  oue  breaks  down  the  gate,  or  comes  into  n>y  close 
ri  et  aiiiiia,  I  need  not  request  him  to  be  gone,  but  may 
lay  hands  on  hini  immediately,  for  it  is  but  returning 
violence  with  violence  (p). 

Therefore  to  treapata  for  an  assault  and  battery,  it  was 
held  tliat  the  defendant  might  plead  that  the  i)laintiff, 
with  ft)ice  and  arms  and  with  a  strong  baud,  endeavoured 
forcibly  to  break  and  enter  the  defendant's  ch>se,  where- 
upon the  defendant  resisted  and  opposed  sucli  entrance, 
\f. ;  and  it  was  held  that  if  any  damage  happened  to  the 
plaintiff  it  was  in  consequence  of  the  defence  of  the 
possession  of  the  close  (7).  And  it  is  also  a  go.>(l  defence 
to  an  action  for  an  assault  that  it  was  committed  in  uu 
attempt  to  take  from  the  plaintiff  dead  rabbits  of  the 
defendant's  master,  which  he  refused  to  give  «p(/). 


From  hl«  own 
InntI  to  |)lck 
up  game. 


Umler2:.lc2rt 
Vict.  c.  114. 


Layin;;  linndt 
(III  a  trus> 
passer. 


OpfMsing 
force  to  force. 


IK'fcncc  to  an 
action. 


(/)  //.  V.  I'l-atf,  24  L.  J.,  M.  0. 
113. 

(;«)  OkIhiiiiI  V.  Meadiiu-M,l-2V.  1!., 
N.  S.  10. 

(«)  KenyoH  v.  Hurt,  13  W.   K. 

•loi;. 

(ii)  AVrt/M  V.  liiitteril.   83  \j.  J 
M.   C.  M.      Ami  stfe    as 


N.  S.  4K.".  :  IMl  V  A'/o'J-.  33  I^.  J., 
M.  f.  1  :  n.  V.  /'.//■*»•/•.  33  L.  J., 
M.  C.  13.-.. 

(ji)   t.rrfitv.    ti'odtlitnl,  2   Salk. 
04O. 


('/)  » 


n^= 


!  T.  R. 


(/•)  lihnh;<  V.   fli'J'l'-    10  C.    »., 

„     ^     ._ ..„  to  this       N.  S.  713:  30L.  J.,  t.  1'.  :H47;  11 

statute,  Jirouii  v.  Turner,  13 C.  11.,       H.  L.  C.  «.»1  ;  ;M  L.  J.,  C  1'.  28G. 
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over  land. 

But  not  where 
a  dog  jnmps 
into  a  fiela. 

Maintenance 
of  fences. 


Distress  damage  feasant  may  be  taken  for  injury  done 
to  chattels  upon  the  land  as  well  as  to  the  land  itself;  but 
an  action  of  trespass  is  not  maintainable  so  long  as  the 
distress  is  detained.  This  was  so  held  in  Boden  v. 
Ro8Coe(s),  where  the  plaintifiT  brought  an  action  to  recover 
damages  for  injury  done  to  his  filly  by  the  defendant's 
pony,  which  the  plaintiff  had  restrained  damage  feasant, 
and  still  retnined  possession  of. 

A  horse  cannot  be  distrained  damage  feasant  if  there  be 
a  rider  upon  him  ;  for  if  such  a  distress  were  permitted,  it 
would  i)erpetually  lead  to  a  breach  of  the  pence  {t).  And 
indeed  if  a  nmn  or  woman  be  riding  a  horse,  it  cannot  be 
distrained  at  all  (u).  But  it  has  been  held  that  a  horse 
may  be  distrained  damage  feasant  notwithstanding  that  he 
is  being  led  by  a  person  at  the  time  (x). 

A  nmn  has  an  action  of  trespass  Hgainst  another  for 
riding  over  his  ground,  though  it  do  him  no  damage ;  for 
it  is  an  evasion  of  his  property,  and  the  other  has  no  right 
to  come  there  (^). 

But  where  a  dog  jumps  into  a  field  without  the  consent 
of  its  master,  it  is  not  a  ti'espass  for  which  an  action  will 
lie  (z). 

Tlie  obligation  to  make  and  maintain  fences,  both  at 
common  law  and  by  the  Railway  Clauses  Consolidation 
Act(o),  is  only  as  against  the  owners  or  occupiers  of  the 
adjoining  close.  If  the  company  neglect  to  fence,  neither 
they  nor  their  servants  can  recover  for  injury  caused  by 
aniliials  straying  on  their  land  (/>),  nor  can  the  tenants  of 
the  land  (t).  And  where  the  plaintiff's  sheep,  trespassing 
on  A.'s  close,  strayed  upon  the  defendant's  railway  which 
adjoined,  through  a  defect  of  fences  which  the  defendants 
were  bound  as  against  A.  to  make  and  maintain,  and  was 


(x)  ri8!»4]  1  Q.  B.  (Jim  ;  (i3  L.  J., 
Q.  B.  7t!7  ;  7(»  L.  T.  450  ;  42  W.  U. 
445. 

(t)  Storey  v.  Uobin»on,  (!  T.  R. 
138  ;  3  U.  K.  137.  See  also  Vifld 
V.  Ailumii,  12  A.k  E.  64'J  ;  54  R.  R. 
057. 

(«)  Co.  Litt.  47  a,  citetl  Ihtrxmi 
V.  (jiHgdl,  4  <J.  B.  5.">0.  And  see 
Wehb  V.  HeU,  1  Sid.  44(». 

(a?)  M'ogxtaffe  v.  Claclt,  Cain- 
bri'lge  Summer  Assizes.  182(i,  M.  S. 

(y)  BeeiHjrHolt,  C.  .1.,  Anhhy  v. 
White,  1  Smith's  L.  C,  11th  Ed. 
24U. 


(.-)  See  i)cr  Parke,  .!.,  Urinou  v. 
aile»,  1  C.  &  p.  Hit;  28  B.  H. 
7<>!» ;  lleiid  v.  Jdlivarth,  1 1  L.  T. 
311  ;  34  L.  J.,  C.P.  31. 

(«)  8  &  '.»  Vict.  c.  20.  8. 08.  And 
see  Jiuj-ton  v.  AnHli  UmferH  Iliiil. 
Co.,  L.  U.,  3  Q.  B.  .■i4!»  ;  37  L.  J., 
Q.  B.  258  ;  18  L.  T.  7y5  ;  1«  W.  R. 
ll'.U. 

(b)  Chilli  V.  Jleani,  L.  B., !)  Ex. 
17(1;  43  L.  J.,  Ex.  1(K> ;  22  W.  K. 
8U4. 

((•)  Uixeitittii  V.  JUmkfr,-iC.  P.  D. 
184  ;  38  L,  T.  3!)2  ;  20  W.  R. 
034. 
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killed  ;  it  was  held  by  the  Court  of  Common  Pleas  that 
the  plain tiflf  could  not  recover  (d).  . 

But  a  person  using  the  lands  of  an  adjommg  owner  by 
his  permission  is  in  the  same  position  as  he  is  («). 

A  person  whose  field  adjoins  a  highway  may  leave  his 
field  open  and  permit  cattle  to  pass  over  it.  He  cannot 
distrain  them  if  he  has  suffered  tl.e.n  to  con.e  there ;  but 
he  commits   no  breacli   of  duty   by   leaving  the    field 

*'Thi"^following  important  case  decided  that  where  a  rail- 
way  company  is  by  statute  bound  absolute  y  to  keep  the 
gates  of  its  level  crossings  closed,  it  is  liable  lor  damage 
Occasioned  to  a  trespasser  in  consequence  oi  one  oUhe^e 
gates  having  been  left  open.     It  appeared  that  the  Y. 
Railway  passed  over  a  highway  on  a  level,  and  that  there 
were  gates  across  each  end  of  the  road  so  crossed  by  the 
line  of  railway.     Some  horses  belonging  to  the  plaintiff 
leaped  over  the  fence  of  a  field,  in  which  they  had  been 
placed,  into  a  second  field,  and  from  that  over  a  bioken 
Lte  into  a  third  field,  nil  three  being  the  plaintiff  s  fields 
?hey  then  strayed  through  an  open  gate  of  the  third  field 
into  the  liighway  crossed  by  the  railway  on  a  level.     One 
of  the  gates  across  the  end  of  the  road  where  it  was 
crossed  by  the  line  of  railway  having  been  left  open  the 
horses  strayed  through  it  on  to  the  railway,  where  they 
were  soon  afterwards  killed  by  one  of  Uie  company  s  trains. 
An  action  was  brought  by  the  plaintiff  Hgainst  tl.>  railway 
company,  who  contended  that  the  horses  were,  under  the 
circumstances,  trespassers  on  the  highway.     But  it  was 
held  by  the  Court  ot  Queen's  Bench,  that  the  plHintiff 
was  entitled  to  recover  the  value  of  his  lu.rses  fn.ni  t he 
company,  because  the  obligation  imposed  on  them  by 


Gate  of  A 
field  left 
open. 


Gate  of  a 
railway 
crossing  left 
open  where 
there  is  a 
statutory 
obligation. 


(d)  Jtirkrffn  V.  Jimt  and  Wet 
Iiidiii  Dixk*  inid  Uirmingham 
JunetUm  UhiI.  Co.,  21  L.  J..  C.  P. 
201.  ,    „   ., 

(<•)  Diiunim  V.  Midliiml  Bail. 
(h.,h-  K-.  «  Ex.  8  ;  42   I-.  J.,  Kx. 


40  ;  21  W.  B.  .-ti. 

(/)  See  per  PattcHon,  J-./rfHW^ 
V  york  and  Surlh  Midland  Jliiil. 
Co.,  Ifi  Q.  B.  617  ;  20  L.  J.,  Q.  B. 
222  ;  83  R.  K-  «*•• 


Canadian  Oasea.— In  an  action  for  killing  a  hoi-ae  :  HM,  that  Horse 
the  worf^  of  82?;  c.  109.  R.  S.  V.  (1«H6),  "injurjr  sustained  by  trespa«ing. 
reason  of  the  railway,"  were  not  confined  to  neglect  in  running  the   fences, 
trains,  nor  to  impro^r  construction  of  the  '■'iilw''y.  )»»*  f '^'^n'',*^  ,^° 
damage  arising  from  the  improper  construction  of  cattle-guards, 
and  fi^m  negl^t  to  fence  the  railway  as  directed     Lei;eme  y.New 
Brunswick  Rail.  Co.,  29  N.  B.  K.  d8»  (1 889)     And  »ee  the  Dommiou 
Railway  Act,  infra,  whei-e  the  cases  are  fully  noted. 
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Gate  of 
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6  &  6  Vict.  c.  65,  8.  9,  to  keep  the  gates  closed,  was  not 
only  against  cattle  travelling  on  the  road,  but  also  against 
all  cattle  straying  there  (g). 

A  very  similar  conclusion  was  arrived  at  in  Chamian  v. 
South  Eastern  Railway  Company  (h),  which  was  an  action 
for  not  properly  fencing  the  defendant's  line  at  a  level 
crossing  in  accordance  with  their  statutory  obligation 
under  section  47  of  the  Railway  Clauses  Consolidation 
Act  (8  &  9  Vict.  c.  20),  whereby  two  horses  belonging 
to  the  plaintiff  strayed  on  to  the  "line  and  were  killed.  At 
the  trial,  it  appeared  that  there  were  gates  at  the  level 
crossing  of  the  full  width  of  the  road  properly  so  called, 
but  that  a  swing  gate  had  been  placed  by  the  defendants 
upon  a  piece  of  land  beyond  the  limit  of  the  road,  on  the 
same  line  with  the  gates,  for  the  convenience  of  foot- 
passengera  using  the  crossing,  and  that  plaintiff's  horses 
after  straying  from  his  land  arrived  at  the  gates  at  the 
level  crossing,  and  finding  them  closed,  turned  aside  to 
the  swing  gate,  and  forcing  their  way  through  it,  owing  to 
the  defective  condition  of  the  posts,  got  on  to  tlie  line  and 
were  killed  by  a  passing  train.  It  was  held  that  there 
was  evidence  of  a  breach  of  the  defendants'  obligation  to 
fence  in  the  railway  from  the  road,  and  that  they  were 
therefore  liable. 

The  provisions  of  the  5  &  6  Vict.  c.  55,  s.  9,  and  pre- 
sumably of  the  8  &  9  Vict.  c.  20,  s.  47,  as  to  making  and 
maintaining  gates  where  a  railway  crosses  a  road  on  a 
level,  do  not  apply  to  a  railway  belonging  to  a  private 
owner,  and  not  constructed  under  parliamentary  powers, 
nor  used  for  the  conveyance  of  passengers  (i). 

In  the  preceding  cases  it  will  be  observed  that  there  was 
an  express  statutory  obligation  to  keep  the  gate  closed 
across  tlie  road  under  all  circumstances;  consequently,  the 
company  were  guilty  of  committing  a  wrong,  in  omitting 
to  do  so.  But  under  section  68  of  the  last-mentioned  Act, 
the  obligation  of  a  railway  company  is  merely  to  fence 
against  the  owners  and  occupiers  of  adjoining  lands,  and 
therefore  where  some  horses  strayed  into  a  high  road,  and 
thence  into  the  yard  of  a  railway  station,  the  gate  of  which 
was  open,  from  which  tliey  got  on  the  line  through  a  gap 


(ff)  Fawreft  v.  Toik  and  yortli 
Midland  Hall.  Co.,  16  Q.  B.  «10  ; 
15  Jur.,  Q.  B.  173  ;  20  L.  J.,  Q.  B. 
222  ;  83  H.  R.  630. 

(A)  21  Q.  B.  D.  524  ;  67  L.  J., 


Q.  B.  507  ;  37  W.  R.  8— C.  A. 

((■)  Matmin  v.  Jiaird,  3  App.  Cas. 
10H2;  3a  L.  T.  304;  26  W.  R. 
835. 
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in  the  fence,  and  were  killed  by  a  train,  it  was  held  that 
the  company  were  not  responsible  for  the  injury,  inasmuch 
as  their  obligation  under  section  68  is  co-extensive  only 
with  the  common  law  preBcriptive  obligation  to  repair 
fences,  which  would  only  render  them  responsible,  if  the 
horses  were  using  the  highway  according  to  the  dedication 
of  the  owner  of  the  soil  (A:).  So,  where  a  colt  had  strayed 
on  to  a  highway,  and  whilst  beimi  driven  home  escaped 
into  a  railway-yard  and  thence  on  to  the  line,  and  was 
killed,  the  company  were  held  liable,  as  the  colt  was  then 
lawfully  using  the  highway  (0 .  But  if  the  adjoining  land 
belongs  to  the  company,  and  cattle  stray  thence  on  to 
tlie  line,  and  are  killed,  the  company  are  not  liable ;  nor 
if  cattle  are  by  the  permission  of  the  company  grazmg  on 
tlie  slopes  or  embankments  of  the  railway,  or  in  a  yard 
belonging  to  the  company,  and  stray  thence  on  the  line, 
and  are  injured  (m).  . 

There  is  no  obligation  upon  a  railway  company  carrying  f  |°;^^ J"^;'^" 
cattle  to  provide  fences  or  guards  at  the  station  where  the  '     • 

cattle  maybe  landed,  between  the  line  and  the  station- 
yard,  so  as  to  prevent  them  straying  on  the  hue  (h). 


{k)  Mamlie»trr,  Sheffleld  ond 
Uiicoln*hire  Ititil.  Co.  v.  WallU, 
14  C.  B.  213. 

(I)  Midland  Rail.  Co.  v.  Diiyktii, 
nC.  B.  126. 


(ill)  VurfpUy.f'Oiitli  ^yuleKJtaiL 
r...,2!lL.J.,C.P.31-.. 

(«)  UobMit  y.  Omit  Mfttei-n 
Bad.  Co.,  4  Jur.,  N.  S.  1240. 
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Provisions  of  Dominion  Eailway  Act  Affectino  Horses. 
(A.)  Duty  of  Company  retpeding  Fences,  Gates  and  Cattk-duarda,  ttc. 
By  sect.  254  of  the  Dominion  Bailway  Act,  E.  S.  C.  1906,  c.  37,  it 

is  enacted: —  .      .  .i.       -i 

"  The  Company  shall  erect  and  mamtam  upon  the  raUwav— 
"  (a)  fences  of  a  minimum  height  of  four  feet  six  inches  on 
each  side  of  the  railway  ;  •  «  iu 

"(b'^  swing  gates  in   such  fences  at  farm  crossings  ot  tne 
'      minimum  height  aforesaid,  with  proper   hinges  and 
fastenings :  I'rovided  that  sliding  or  hm-dle  gates,  con- 
structed before  the  first  day  of  Februarj',  one  thousand 
nine  hundi-ed  and  four,  may  be  maintained ;  and, 
•«(c)  cattle-guards,  on  each  side  of  the  highway,  at  every 
highway  crossing  at  rail  level  with  the  railway. 
'•2.  The  railwav  fences  at  every  such  highway  crossing  shall  be 
turned  into  the  respective  cattle-guards  on  each  side  of  the  highwaj'. 
'■3.  Such  fences,  gates,  and  cattle-guards  shall  be  suitable  ana 
«u    jient  to  prevent  cattle  and  other  animals  from  getting  on  the 

*  "  4.  Whenever  the  railway  passes  through  any  locality  in  which  the 
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lands  on  either  side  of  the  railway  are  not  inclosed  and  either  settled 
or  improved,  the  Company  shall  not  be  required  to  erect  and  main- 
tain such  fences,  Rates  and  cattle-ipiards  unless  the  lioard  otherwise 
orders  or  directs." 

The  word  '*  cattle  "  in  this  section  would  include  " horses."  Spo 
per  Wilson,  J.,  in  McAlpiue  v.  <han)l  Trmik  Rail.  Co.,  38  U.  C.  Q.  U., 
at  p.  450.  Se«»  the  following  cases  interi)retative  of  the  provisions 
of  the  above  section  : — 

In  an  action  for  killing;  the  plaintiff's  hoi-se :  Ifehl,  that  the 
Parliament  of  Canada,  having  the  exclusive  right  to  legislate  on 
the  subject  of  railways,  had,  as  incident  thereto,  power  to  limit  the 
time  within  which  actions  ciuld  be  brought  for  damages  sustained 
by  lenson  of  the  railway  ;  and,  therefore,  that  sect.  21  of  c.  109, 
B.  S.  C.  (1886),  which  limited  the  right  of  action  to  six  months 
after  the  allege<l  damage  was  sustained,  was  not  iiltm  vires. 
LewiMjiie  V.  New  Drmittridc  Ititil.  <'...,  29  N.  B.  K.  588  (1889).  See 
OrHiid  Triiuk  Rnil.  Co.  v.  Atty.-den.  i,f  Camilla,  (1!K)7)  A.  C.  (55. 

A  railway  company  is  reciuired  to  erect  and  maintain  fences 
suitable  and  sufficient  to  prevent  cattle  from  getting  on  the  railroad 
from  adjoining  land  which  is  cultivated  and  settletl  on,  though  not 
inclosed.  l)re;/n-  v.  Camuliin,  XuHhern  Itail.  Co.,  15  Man.  L.  15. 
38»j  (1905).  See  also  I'hnir  v.  Canadian  Northern  Itail.  C.».,  6 
Ont.  W.  K.  1.37  (1905). 

The  r,!)')gation  to  picct  railway  fences  imposc<l  upon  i-ailwny 
companie:<  by  the  legislature  is  in  the  public  interest,  and  a  jierson 
other  than  an  odjoining  owner,  whose  cattle  or  hoi-ses  are  lawfully 
on  adjoining  property  an<l  stray  therefrom  upon  uii  unfeiiced  track, 
may  maintain  nn  action  againstthe  rail  way  company.  QiieltecCi-iiUal 
Rail.  Co.  v.  Pellvrln,  Q.  R.  VI  K.  B.  152  (1902).  But  see  McLellai,  v. 
araiKl  Trunk  Rail.  C,,.,  8  U.  C.  C.  P.  411  (18.^!))  ;/(•«//,  »W/ v.  Canadian 
I'arijic  Rail.  Co.,  25  0.  L.  J.  468  (1889);  /)on,,l„s.i  v.  Orand 
Trnnk  Rail.  Co.,  5  Ont.  A.  E.  585  (1880)  ;  AJifntoMli  v.  drand  Trunk 
Rail.  Co.,  ;m  U.  C.  (i.  B.  601  (1871);  McAl/dne  v.  (Irand  Trind.: 
Rail.  Co..  38  IT.  C.  Q.  B.  446  (1876);  nnmu  v.  (,'rand  Trunk  Riiil. 
Co.,  24  U.  C.  Q.  B.  350(1865) ;  Canadian  Paclfi,-  Hail.  Co.  v.  Cros^, 
Q.  E.  3  Q.  B.  170  (1894).  The  company  is  not  obli^red  to  fence  on 
each  side  of  a  culvert  across  a  water  couree  ;  and  wiieie  cattle  went 
through  the  culvert  into  a  field,  and  thence  to  the  highway,  from 
which  they  strayed  on  to  tlie  railway  track  where  they  were  killetl, 
the  coiiijiany  was  held  not  liable,  iirand  Trunk  Raif.  Co.  v.  Jnnien, 
31  8.  C.E.  420,  reversing  1  Ont.  L.  E.  127. 

As  to  proper  fences  ("suitable  ond  sufficient")  and  their  main- 
tenance, see  Jiiifli  v.  ffrand  Forks  and  Kettle  Rirer  Vidlei/  Rail. 
Co,  10  B.  C.E.  299;  MiKellar  v.  Canadia,,  Pacific  Itail.  C,,.,  14 
Man.  L.  E.  614  ;  Stndir  v.  Riijfalo  and  Lake  Huron  Rail.  Co.,  25 
U.  G.  Q.  B.  160;  Lanilrij  v.  La  ('oinjfii/nie  de  Clinnin  de  ftr  da 
Noid,  9  L.  \.  5  ;  Pontiar  and  Pacific  Jnnrfi  n  Itail.  Co.  v.  Irish. 
Q.  E.  3  (i.  B.  267:  Hnot  v.  Qnehir',  <(•<■.,  Rail.  Co.,  Q.  R.  21  S.  C. 
427  ;  Ilillijard  v.  (Irund  Trnnk  Rail.  Co.,  8  Out.  E.  583. 

"Waiver  of  statutory  right  to  fence,  dreat  IVesfern  Roil  Co.  v. 
Vilaire,  11  U.  C.  C  P.  509;  Clayton  v.  dreat  Western  Rnil.  Co.,  23 
U.  C.  C.  P.  137  ;  Kilmer  V.  Great  Western  Itail.  Co.,  35  U.  C.  d  B.  595. 
Where  gntes  nve  provided,  the  company's  Habilitv  to  maint^iin 
them  is  the  same  as  in  the  case  of  "fences.  See  McMichnel 
V.  (irand  Trnnk  Rail.  Co.,  12  Ont.  E.  547  ;  Diinsford  v.  Michii/an 
Central  Rail.    Co.,  20  Ont.  A.   E.  577.     But  "see    the    Quebec 
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case  of  ./...».,«  T.  Can,M,u  T'arificnail.  A,.    6  L.  S  1G3 ;  al«> 

Jtv  r^compaS  Habfe  for  i"W^.*'*T«  U    r'a^i^  ^     '^'''^'' 
iof  rVo  milway  lan.l.  whither  they  have  .traye.1  o.oi.g    o 
defective  cattle  guav-ls.     Tlwmp^o,,    v.    ^ -«»../    ^'""''; ./''".;       - 

IH  X.  S.  11.  271;   l'liilliii»  V.  Cnnndittu  l'w:ific  hail,  to.,  1  Man. 

^'"Subllict.  2  applies  to  all  pul.lic  i-oa.l  crosHinR..  ''"}»'JJ]:^^;; 
Hail.  Co.  V.  //..!•«<-/•.  :i«  S-  C.  J{.  1H«».  See  also  (.ran<l  1  n„.L  h,nl. 
CV.  V.  J/cA'»(.'/,  34  S.  C.  K.  SI.  . 

8ect.  274  of  the  Doiihukm  Railway  Act  (K.  S>.  t.  iJ«m,  c.  ...; 

"'"Whin 'am-  tmin  is  approaching  a  highway  crossing  at  ml 
level  the  enirine  whistle  shill  Im,  soun.loil  at  h-a^t  eighty  ro.lsl.efo. 
reaS  sucrcio"^^  the  1«1I  nhall  be  rung  cont.nuouHly 

ZiZ  time  of  the  .ounding  of  the  whistle  uutU  the  engine  ha« 

^"^^f  Thf  Sr^v.U  not  apply  to  t..ins  approaching  .uch 

cro.«ing  within  the  limits  of  cities  or  \^'^"«  .^J;;''V''   '^S 
by-law«  are  in  force  prohibiting  such  sounding  of  the  whistle  unci 

'Tslfiln.'^rfS'defendants'  railway,  which  was  not   u>..l  by   sidings, 
thf  detXnts  more  than  two  or  three  ti'"-  a  week.  cn^^«l  a 

™ij::tSfr^.f  vi^r'Th^S^s  L^^^^^ 

enSs  o.  cars  on  the  siding.  The  waggon  was  within  a  short 
i^nXded  with  iK^xes,  and 'the  plaintirs  -™t  h-,.-^;;  ^ 
through  the  alleyway,  the  servant  walking  l*^"^'^,,V''  ."^Jf"  ,." 
order  to  steady  the  load.  Ju-^t  as  the  horse  c»'n«  "f  - "  ,,^,';'',  ""^  ,, 
wav  it  was  struck  by  a  passing  engine  a-'d  se%erel>  n.ytUHl.  luo 
Xintifl's  servant  did  not  stop  the  horse  at  the  mouth  .t  the  allt>- 
£-  or  i:;l  or  listen  for  drains:  1M,<,  that  assuming  bu  n- 
doJiding,  that  the  .luty  to  soun.l  the  whistle  or  ring  ^^^  »;^  ,,';^' 
not  apph-  in  the  case  of  engines  using  a  suling,  it  ^:' ^  «  ^^ ''1  •'^  ; 
incumWnt  upon  the  defendants  to  give  «"'"%™ . '7,  ,,,^t  -e 
crossing  the  lane,  especially  in  view  o  the  v-rv  dange  ous  i a tu  e 
of  the  crossing,  and  that  not  havmg  done  so,  the>   ^;;'  >"";> 

negligence,  and /.n-„,«./«r/e  liable  ui  dam'.ges      ^.-.<A  x.  S>«'., 

ami  St   Coilorioe's  Roil.  Co.,  5t  Ont.  L.  K.  L'S  (l'J«4  •.        ,,  ... 

"' We  more  and  Tuck,  J  J.,  held  in   Va.  ^:!>\--  ^ZJ^:::''^ 
Hail    Co    27  \.  B.  R.  oil,  that  it  was  contributory  negligenu    lot 
a  man  who  knew  that  his  horses  were  afraid  ..f  V^'IL*  H  n,   of  t • 
to  a  railway  siding  without  making  «"•l""•^^^':  *"    ^.1""  ,,    ,,l, 
arrival  of  trains.     On  appeal,  the  Supreme  ^""'^   **  7" ':,,.: l 
i„t,r  olio,  that  "l)ell  and  whistle"  were  not  re.iuned  at  >"''■>■ 
17  S.  C.  R.  ;J.'.     Shit'hh  v.  <ha„d   Tr.  ok  lt<i>l.  <<>■.>    L.  «  •  v,.   '  • 
111  (1H.->S).     In  this  case  it  was  held  that  14  A:  lo  Vict.  c.  •"•    ■  -^ 
l4oV  C:L\  which  was  ♦he  parent  of  the  section  here  "imotat., 
;5uiie.lthe  bell  and  whistle  to  be  used  as  a  warning  to  c.ttle 
using  a  crossing.     See  also  7>..»  v.  Orawl   /  n  » A   /.;"  .    ;••.  -'" 
U   C   Q.  B.  20c ;  and  cf.   llV.r  v.  Cauadian  i'ac,/-.'  I!«>l.  Co..   lb 
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Ont.  A.  R.  100;    Johnttoti  v.  Northern  Bail.  Co.,  34  U.  C.  Q.  B, 

Dangerous  crowtinw  demand  gpecial  precautions.  IMIimier  v, 
^  «,,a./m«  i>flrj/ic  Rail  Co.,  20  Ont.  A.  H.  244 ;  JIarria  v.  The  Kimj, 
»  Ex.  C.  R.  206.  "' 

(B.)  Injur;/  to  Hortet  on  Railway  Tniekt. 

By  sect.  294  of  the  Dominion  Railway  Act  (R,  S.  C.  1906),  it  is 
enacted  as  follows :—  ■>         \  /.       « 

"No  horses,  sheep,  swine,  or  other  cattle  shall  he  permitted  to 
be  at  large  upon  any  highway,  within  half  a  mile  of  the  intersec- 
tion of  such  highway  with  any  railway  at  rail  level,  unless  they 
are  m  charge  of  some  competent  person  or  persons,  to  prevent  their 
loitering  or  stopping  on  such  highway  at  such  intersection,  or 
straying  upon  the  railway. 

"2.  All  horses,  sheep,  swine  or  other  cattle  found  at  large 
contraiy  to  the  provisions  of  this  section  may,  by  any  pei-son  who 
linds  them  at  large,  be  impounded  in  the  pound  nearest  to  the 
place  where  they  are  so  found,  and  the  pound-keeper  with  whom 
the  same  are  impounded  shaU  detain  them  in  like  manner,  and 
subject  to  bke  regulations  as  to  the  cure  and  disposal  thereof,  as  in 
the  case  of  cattle  impounded  for  trespass  on  private  property. 

J.  If  the  horses,  sheep,  swine  or  other  cattle  of  any  person 
which  are  at  large  contrary  to  the  provisions  of  this  section,  are 
killed  or  injured  by  any  train,  at  such  point  of  intersection,  he 
shall  not  have  any  right  of  action  against  any  company  in  respect 
of  the  same  being  so  killed  or  in juied.  ■>         r    j  e 

''4  When  any  horses,  sheep,  swine  or  other  cattle  at  large, 
whether  upon  the  highway  or  not,  get  upon  the  property  of  the 
conapany  and  are  killed  or  injured  by  a  train,  the  owner  of  any 
such  animal  so  killed  or  injured  shall,  except  in  the  cases  other- 
wise provided  for  by  the  next  following  section,  be  entitled  to 
recover  the  amount  of  such  loss  or  injury  against  the  company  in 
any  action  in  any  court  of  competent  jurisdiction,  unless  the 
company  estaolishes  that  such  animal  got  at  large  through  the 
negligence  or  wilful  act  or  omission  of  the  owner  or  his  agent,  or  of 
the  custodian  of  such  animal  or  his  agent. 

"  o.  The  fact  that  any  such  animal  was  not  in  charge  of  some 
competent  iierson  or  persons  shall  not,  if  the  animal  was  killed  or 
injured  upon  the  property  of  the  company,  and  not  at  the  point  of 
intersection  with  the  highway,  deprive  the  owner  of  his  right  to 
recover.  " 

Similar  provisions  are  to  be  found  in  the  Government  Railways 
Act,  and  the  Railway  Acts  of  the  various  provinces  of  the  Dominion 
noted  in  the  Appendix  of  Canadian  Statutes. 

See  the  following  cases  touching  the  liability  of  railway  companies 
under  this  section : —  i  j         r 

The  obligation  to  erect  railway  fences  imposed  upon  railway 
companies  by  the  legislature  is  in  the  public  interest,  and  a  person 
other  than  an  adjoining  owner  whose  cattle  or  horses  are  lawfully 
on  adjoining  property  and  stray  therefrom  upon  an  unfeiiced  track 
and  are  Jsilled,  may  maintain  an  action  against  the  i-ailway 
ninSf"^"     '^"'***^  (-'entral  Rail.  Co.  v.  Pellerin,  Q.  R.  12  K.  B.  152 

(  1 9O2)  • 
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There  ia  iomo  difficulty  in  harmonisinK  this  Aedaion  with 
Ontario  cases  such  aa  Itrown  v.  thand  Inu.h  J<ul.  <  o.,  ^i 
U.  C.  a.  B.  3.')0,  and  Douglass  v.  ara„<l  Trunk  Itml.   Co.,  b  Ont. 

^ildluntiff's  cattle  running  at  large,  under  one  of  the  by-laws 

of  the  municipality  pennitting  the  same,  got  upon  Crowu  land« 

and  thenco  Htraye«f  upon  tho  railway    and  ^?5«  .'""^l      lit 

?Memlith,  J.,  dissenting)  that  by  virtue  of  the  by-  aw  the  cuttle 

^re^roSvly  upon  the  Crown  lands,  and  hence  the  railway  company 

wer^ffi.  ^  sSch  a  by-law  affects  all  unenclosed  lands,  and  under 

it  cattlo  may  properly  depasture  and  rumble  over  all  open  lands, 

iaTtes  o^  commons.  eveA  if  owned  by  the  Crow,^  .f  "«.  «b]ect.on 

is  taken  thereto  and  no  barrier  or  fences  be  erected  agiunat  them. 

Jud^nent  of  Britton,  J..  2  Out    L    R/'^'/f^^^A  ^''TZa< 

Camdkt,,  I'acificIUih  Co.,  7  Ont.  L.  K.  254  ;  8  Ont.  L.  R.  (.8N  (1904). 

\Vbore  cattle  went  through  a  culvert  into  a  held  and  thence  to 

the  highway  and  straying  on  the  railway  track  were  killed,  the 

company  was  held  not  liable  to  the  owner.     James  v.  Orawl  frnnl 

W.  C'o..31Can.S.R.420(1901). 

But  see  Jkividstm  v.  <lra„d  Tnn.k  Itnd.Co.,  5  Ont.  J..  «■•»■»• 
where  the  above  case  was  distinguished.  See  also  J''"«v.  «?'"',*« 
Salhraii,  Li'iht  uwl  I'ower  Com,ia,nj,  Q.  B.  21  S.  C.  4i<  (HH)!). 

The  fact  that  a  horse  stmyeil  from  his  owner's  pasture,  by  reason 

of  defective  fencing,  into  an  adjoining  field    and  thence  upon  a 

railway  track  where  he  was  killed,  was  held  to  be  no  defence  in  an 

actionV  the  owner  against  the  railway  compan-  ";h.ch  had  ,^t 

sufficiently  fenced  its  track  as  re^iuired  by  sect.  •<>.  ^-  »•  ^^  «'•  •'''• 

McAlpiuey.  Umnd  Trunk  Noil.  Co.,  381/.  C.  Q.  «•  ««  <1^'*')-    „„ 

A  mlwav  company  is  not  liable  in  damages  for  the  death  of  an 

animal  which.  haCg  got  on  the  track  through  a  defective  fence  is 

Wghtened  by  a  train  and  then  runs  upon  a  barbed  wire  >"  another 

part  of  the  fence,  and  is  so  cut  by  the  burbs  that  it  dies.    The 

Samage  to  the  animal  cannot  be  safd  to  be  'caused  by  any  of    he 

compfnios-  trains  or  engines,"  unless  the  animal  is  actually  struck 

bv  the  tiuin  or  engine.     Dicta  of  the  judges  in  Jamrs  v.   [■ra„<l 

Tru,,k  Lil.  Co.,  1  Ont.  L.  R.  127.  31  S.  CR- 420  a„d  decision  in 

m.!s,.ar  V.    Acndent  I,.suruu,.Co.,  6  Q.   B.   f-   ^-'•,  J"l  "7^. 

M,Klllur  V.  Canadian  Parijic  Rail.  tV..    4  Man.  LB.  bl4  (1904). 

And  see  Henderson  v.  Grand  Trunk  ltad.<  o.,  20  U.  C.  Q.  B.  00. , 

|l7/»..»  V.  Nnrthern  Jlail.  Co.,  28  U.  C.  Q.  B.  2(4. 

Defendants  maintained  along  their  line  of  railway,  through  a 
farming  country,  a  barbetl  wire  boundary  fence,  without  anj 
pole,  boanl,  or  oth«^r  capping  connecting  the  psts;  the  plaintiff  s 
W  picketed  in  the  field  adjoining  becime  frightened  from  some 
cause  unexplained  and  ran  into  the  fence  and  received  injuries  on 
account  of  which  it  had  to  be  killed :  Held,  that  the  fence  was  not 
inherently  dangerous,  and  therefore  the  company  were  not  liable. 
The  test  is  whether  the  fence  is  dangerous  to  ordinary  stock  umlei 
ordinary  conditions,  and  not  whether  it  is  dangerous  to  a  Iwltnig 
horse,  riath  v.  Grand  Forks  and  Kettle  Hirer  I  alley  Had.  Lo.,  10 
B.  C.  R.  299  (1904).  ^  _,  .    .     . 

IMd,  that  the  damage  not  having  been  done  nt  tho  point  ol 
intei-section,  plaintiff  was  not  absolutely  pircludwl  from  roc.n-oring, 
but  was  subjected  to  the  onm  of  showing  that  defendant  might, 
vrith  the  exercise  of  ordinary  care  and  diligence,  have  avoided  tne 
mischief,  and  having  faUed  to  do  so,  the  verdict  m  his  favour  could 


I.ack  of 
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Defective  and 

dangerous 
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Point  of 
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not«ttaiu1.  W'hitinaH  v.  HVWwir  ninl  .Inuaimli*  Jtuil.  ('v.,  18  N.  H,  R, 
271  (1H8J). 

Iioi>ounding.  Kogulntioim  r<mp«!tiiig  the  impuuniling  of  horM>H  and  othi-r 
nniniHle  running  at  large  are  to  be  found  in  the  legislative  enact* 
inent«  of  the  rteVoral  provineoH  of  the  ])oinini(>n,  or  are  made  by 
municipal  bodies  under  the  authority  of  i'rovinuial  legiMlation.  See 
R.  S.  Ont.,  1H97.  c.  272,  and  c.  223.  b.  548,  Hub-s.  2:  Quelwc 
Municipal  Co<le,  Arts.  428  to  4-18  and  o60;  R.  S.  Nova  Scotia, 
1»00.  c.  92  and  »3;  Cons.  Stats.  New  Brunswick.  IWW.  c.  187; 
P.  E.  iHknd  Statutes,  dl  Vict.  o.  4,  us  amended  by  a  JCdw.  7,  o.  2 ; 
Manitoba  Municipal  Act  (R.  S.  Man..  1902.  o.  116).  «.  (i44;  Muni- 
cipal Clauses  Act  (R.  S.  British  Cohinibia,  1897,  c.  144).  h.  50  (24) ; 
Cunrtoliilated  Oi-dinances  North  West  Territories,  189M,  c.  80. 
See  the  following  cases  on  im)x>un(ling  cuttle : — 
llrown  V.  H'<7/i«m«,  6U.  C.  Q.  B.  (().  S.)  65fl ;  ir.mW/ v.  i'h!»hJm, 
9U.  C.  C.  1'.  125;  Dtniiimiu  v.  ('itnuiii<ihmn,  35  IJ.  C*.  Q.  B.  383; 
hurit  V.  nV//i««nM,  18  U.  C.  C.  P.  Mb;  S<ir,if,i„t  v.  A/leu,  29 
U.  t'.  Q.  B.  384;  llarbfr  v.  .<4r»M^o("/. 5  Ont.  P.R.  153; 
IMoruif,  6  R.  L.  210;  /,«/«»*>  v.  MrMuHin,  7  R.  I..  185 
llroi'iiihe,  10  L.  N.  405;  Itlark  \.  Sturart,  19  N.  S.  R. 
see  cases  under  the  next  following  paragraph : — 

Cattle  at  (iruud  Trunk  Jlin'l.  Co.  v.  Juiiirs,  31  S.  t'.  R.  420.  vi-versing  1 

largo.  Ont.  L.  K.  127  ;  Jliml  v.  Oraml  Trunk  Ituil.  Co.,  15  Ont.  A.  R.  58 ; 

ThoinpMiu  V.  Grund  Trunk  Jtuil.  Co.,  22  Ont.  A.  R.  453;  Ihuilrh  v. 
(iraiiil  Trunk  Jtuil.  Co.,  11  Ont.  A.  R.  471 ;  yij-<n,  v.  (ininil  Tr'.nk 
Hail.  Co.,  23  Ont.  R.  124;  J.ehn  v.  drand  Trnnk  Ituil.  Co.,  12 
Ont.  L.  R.  590;  Jhrou  v.  (haiid  Trnnk  Jtuil.  Co.,  12  Ont.  L.  R. 
19(5;  JbhoUun  v.'JJenry,  8  Ont.  R.  025;  Frntun^  v.  Cunudian  I'adftc 
Hail.  Co..  8  Ont.  L.  R.  688. 

In  charge  of         Thom/'Kon  v.  (irund  Trnnk  Jtuil.  Co.,  18  U.  C.  Q.  B.  92.  22  Ont. 

competent         A.  R.  453;   (Irand  Trunk  Jtuil.   Co,  v.   James.  31   S.  V.  R.  420; 

l)ers<)n.  Styles  v.  Mirhifiun  Centrtil  Jtuil.  Co.,  18  Can.  L.  T.  5;    Ihifflrld  v. 

Urund  Trunk  Itail.  Co.,  31  Can.  L.  J.  607 ;  Tyson  v.  (irund  Trunk 
Jtuil.  Co.,  20  U.  C.  Q.  B.  25B. 

KvMence  of  The  fact  that  animals  are  killed  on  the  track  is  not  of  itself 

nepligcnce.  evidence  of  negligence ;  there  must  l)e  affirmative  evidence  thereof, 
and  if  the  fact  of  negligence  is  left  doubtful,  the  defendimt  is 
entitled  to  a  vei-dict.  Fulrvnrr  v.  Enrojmin  and  North  Anurii-uu 
Jtuil.  Co.,  1  Puf,'.  179  (1872).  But  a  plaintiff  is  not  bound  to  prove 
negligence  bevond  reasonable  doubt.  JUiinnie  \.  St.  John  Ciiii 
Jtuil.  Co.,  31  N.  B.  R.  582  (1S92). 

By  sect.  295  of  the  Dominion  Railway  Act  (R.  S.  C.  1900)  it  is 
enacted: — 

"  No  person  whose  horsep,  cattle,  or  other  animals  are  killed  or 
injured  Dy  any  train  shall  li.ive  any  right  of  action  against  any 
company  in  respect  of  such  horses,  cuttle,  or  other  animals  being  so 
killed  or  injured,  if  the  same  were  so  killed  or  injured  by  reason  of 
any  person 

Ijcaving  gates  "(a)  for  whose  use  any  farm  crossing  is  fumi  i     '  failing  to 

"pen-     *  keep  the  gates  at  each  side  of  the  railwi       losed  vmen 

not  in  use  ;  or, 
"  (b)  wilfully  leaving  open  any  gate  on  either  side  of  the  rail- 
way provided  for  the  use  of  any  farm  crossing,  without 
some  person  being  at  or  near  such  gfata  to  prevent 
animals  from  passing  through  the  gate  on  to  the 
railway;  or, 
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"  (e\  other  than  an  oflBoer  or  employe©  of  the  company  whilo 
acting  in  the  diachttrRe  of  hi«  duty,  taking  down  any 
part  of  a  railway  fence ;  or, 

"fd^  turning  any  suchhorwe,  aittle,  or  other  animal  upon  or 
within  the  iiiclosure  of  any  railway,  except  for  tho 
imrpose  of  and  while  crossing  the  railway  in  charge  ol 
ioino  competent  person  using  all  reasonable  care  and 
precaution  to  avoid  accidents ;  or,  , 

"(el  except  as  authorized  by  this  Act.  without  the  consent  of 
the  companv,  leading  or  driving  any  such  horse,  cattle, 
or  other  aiinnal,  or  suffering  the  same  to  enter  uijon 
uny    railway,    and    within    the    fences    and    guards 

SimiUr  provLTo"i8  are  found  in  the  Oovetnment  Railway,.  Act  and 
the  railway  Actn  of  the  various  Provinces  of  the  Dominion  noted  m 
the  Appendix  of  Canadian  Statutes. 

Cases  relating  to  this  section  :— 


t'vrri*  V.  Uruiiil  Trunk  Kail.  Co. 


10  U.  C.  Q.  11. 474 ;  Simjuon  v. 
ilreat  Western  Jlail.  Co.,  17  U.  C.  Q.  B.  57;  Thimpton  y-'Jrand 
rZkltnil.  Co.,  18  U.  C.  Q  B  92:  MarkhamvUr.a\U»Un^ 
nail  ( 'o.,  23  U.  C.  Q.  M.  572 ;  IbhotUon  v.  Henry,  H  Ont.  K.  6J3.     see 

''T^::::\^ec!!^:Maniu^^aN,>riu 

6  Man.  K.  663;  Ferri*  v.  i'amdian  I'aafic  JlaU.  (.;.,  9  Miin.  K. 
301;  (Iroiilx  v.  Canadinu  Pacific  Had.  to.,  Q.  B.  a  ».  iv.  Si. 
Imaeviny  Canadian  Pacific  Hail.  Co.,  Q.  R.  5  S.  C.  127;  Grand 
Tru,TnIil.i'o  y.  CamM  Q.  R.  3  Q.  B.  370;  Da.yU  v. 
Temiscouata  Hail.  Co.,  37  N.  B.  B.  219. 


Charge  of 
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11  Hen.  7, 
c.  13. 

Further  pro- 
viitioM  relat- 
ing hereto. 

SI  EUz.  c.  12. 


In  what  man- 
ner horses 
shall  be  sold 
in  fairs  or 
markets. 

The  former 
misuse  in  sale 
of  stolen 
horses. 

A  i>lacc  shall 
be  appointed 
for  a  iiorse 
fair  and  also 
a  toll  taker. 

When,  where, 
and  of  whom 
toll  for  horses 
shall  be  taken. 


2  <Ic  3  Philip  and  Mauy,  Cap.  7. 
An  Act  agaimt  the  Buying  of  Stolen  Hortt. 

"Forasmuch  as  stolen  horses,  mares  and  geldings  by  thievfs 
and  their  confederates,  be  for  the  most  parts  sold,  exchanged 
given  or  put  away  in  houses,  stables,  back-sides  and  other 
secret  and  privy  places  of  markets  and  fairs,  and  the  toll  als< 
privily  paid  for  the  same,  whereby  the  true  owners  thereol 
being  not  able  to  try  the  falsehood  and  covin  betwixt  the  buyei 
and  seller  of  such  horse,  mare  or  gelding,  is  by  the  common  la« 
of  this  realm  without  remedy  : " 

2.  Be  it  therefore  enacted  by  the  authority  of  this  present 
parliament,  That  the  ownur,  governor,  ruler,  fermor,  steward, 
bailiff  or  chief  keeper  of  every  fair  and  market  overt  withii: 
this  realm,  and  other  the  qneciV!"  dominions,  shall  before  the 
feast  of  Easter  next,  and  so  yearly,  appoint  and  limit  out  r 
certain  and  special  open  place  within  the  town,  place,  field,  oi 
circuit  where  horses,  mares,  geldings  and  colts  have  been  and 
shall  be  used  to  be  sold  in  any  fair  or  market  overt ;  in  whicl 
said  certain  and  open  place  as  is  aforesaid  there  shall  be  by 
the  said  ruler  or  keeper  of  the  said  fair  or  market,  put  in  and 
appointed  one  sufficient  peraon  or  more  to  take  toll  and  keej 
the  same  place  from  ten  of  the  clock  before  noon  until  sunsei 
of  every  day  of  the  foresaid  fair  and  market,  upon  pain  t( 
lose  and  forfeit  for  every  default  forty  shillings :  And  thai 
every  toll-gatherer,  his  deputy  or  deputies,  shall,  during  thi 
time  of  every  the  said  fairs  and  markets,  take  their  due  ant 
lawful  tolls  for  every  such  horse,  mare,  gelding  or  colt  at  tli« 
said  open  place  to  be  appointed  as  is  aforesaid,  and  betwixi 
the  hours  of  ten  of  the  clock  in  the  morning  and  sunset  of  th< 
same  day,  if  it  be  tendered,  and  not  at  any  other  time  oi 
place ;  and  shall  have  presently  before  him  or  them,  at  the 
taking  of  the  same  toll,  the  parties  to  the  bargain,  exchan-^e 
gift,  contract  or  putting  away  of  every  sucli  horse,  mare,  geldiiit 
or  colt ;  and  also  the  same  horse,  mare,  gelding  and  colt  s( 
sold,  exchanged  or  put  away  ;  ard  shall  then  write  or  cause  t( 
be  written  in  a  book  to  be  kept  for  that  purpose,  the  names 
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aurnamea  ktiil  dwelUn^-plncct  of  all  the  Hiiid  partiea,  and  the 
colour,  with  uiie  ■j)ccinl  mark  at  the  least,  ut  evvry  audi  h<>rsc, 
mare,  gelding  and  folt,  oii  |M»in  to  forfeit  at  and  for  every 
default  contrary  to  thu  tenor  then^uf,  forty  MhillingM. 

3.  And  the  anid  toll-guthcrer  or  l(ce|i«r  of  the  said  l)ook 
ahull  within  one  day  next  after  every  nuch  fair  or  market  bring 
and  deliver  his  aaiil  lKM)k  to  the  owner,  govenior,  ruler, 
ateward,  builitf,  or  chief  keeper  of  the  said  fair  or  market,  who 
shall  then  cauite  n  note  to  lie  made  of  the  true  nundwr  of  all 
horaes,  marea,  geldinga  and  colta  sold  at  the  aaid  market  or 
fair,  and  ahall  there  aubserilie  his  name,  or  aet  his  m^uk  there- 
unto ;  upon  pain  to  him  that  shall  make  default  therein,  to 
loae  and  forfeit  for  every  default  forty  shillings,  and  also  answer 
the  party  grieved  by  reason  of  the  same  hia  negligence  in  every 
behalf. 

4.  And  be  it  further  enacted  by  the  authority  aforesaid, 
That  the  sale,  gift,  exchange  (»r  putting  away  after  the  last 
day  of  February  now  next  coming,  in  any  fair  or  market 
overt,  of  any  horse,  nwire,  gelding  or  colt  that  is  or  shall  be 
thievishly  stolen  or  feloniously  taken  away  from  any  person 
or  persona,  shall  not  alter,  take  away  nor  exchange  the  property 
of  any  person  or  persons  to  or  from  any  such  horse,  mare, 
gelding  or  colt,  unless  the  some  horse,  mare,  gelding  or 
colt  shall  be,  in  the  time  of  the  said  fair  or  market  wheroiu 
the  same  shall  be  so  sold,  given,  exchanged  or  put  away, 
openly  ridden,  led,  walked,  driven  or  kept  standing  by  the 
space  of  one  hour  together  at  the  least,  betwixt  ten  of  the 
clock  in  the  morning  and  the  aun-setting,  in  the  open  place  of 
the  fair  or  market  wherein  horses  are  commonly  used  to  bo 
sold,  and  not  within  any  house,  yard,  back -side  or  other  privy 
or  secret  place,  and  unless  all  the  parties  to  the  bargain,  con- 
tract, gift  or  exchange,  present  in  the  said  fair  or  market,  shall 
also  come  together  and  bring  the  horse,  mare,  gelding  or  colt 
so  sold,  exchanged,  given  or  put  away  to  the  open  place 
appointed  ur  the  toll  taker,  or  for  the  book-kee{)er,  where  no 
toll  is  due,  and  there  enter  or  cause  to  be  entered  their  names 
and  dwelling-places,  in  manner  as  is  aforesaid,  with  the  colour 
or  colours,  and  one  special  mark  at  the  least  of  every  the 
same  horses,  mares,  geldings  or  colts,  in  the  toll-taker's  book, 
or  in  the  keeper's  book  for  that  purpose  where  no  toll  is  due 
08  is  aforesaid,  and  also  pay  him  their  toll,  if  they  ought  to 
pay  any ;  and  if  not,  then  the  buyer  to  give  one  penny  for  the 
entry  of  their  names,  and  executing  the  other  circumstances 
afore  rehearsed,  to  him  that  shall  write  the  same  in  the  said 
book. 

5.  And  if  any  horse,  mare,  gelding  or  colt  tiiat  is  or  shall 
be  thievishly  stolen  or  taken  away,  shall  after  the  said  last 
day  of  February  next  coming  be  sold,  given,  exchanged  or 
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nut  away.  In  any  fair  or  market,  and  not  u»ed  in  all  point. 
JIS  t^  the  tenor  and  intent  of  thi»  .jtatute,  that  the 
Srowiwr  of  ererj  auch  horw.  niare,  gelding  or  cot  alml 
«^  may  by  force  of  thi.  eatatnte.  «.i«  or  Uko  again  the  «. 

S?ng  to  this  eatutnte,  in  any  «m.o  "otw  thatandrng. 

8  The  one-half  of  all  which  forfeitures  to  be  *"/!  eking 
Jl  auMi's  maieaties.  her  heirs  and  successors,  an.  the  ..the 
f,im^  them  that  will  sue  for  the  same  before  the  justice 
to  him  o'  thf™  *•»•*  r''ki„„.,  ,.„d  queen's  majesties  ordiimr 
:  irorrorrb'lS.!  pS  action  of  MJ  or  i„..rm^io, 
in  which  suiU  no  protection,  essoin  or  wager  of  lav.  shall  I 

'"rt;d  bo  it  enacted  by  the  authority  aforesaid.  That  tl 
J„,;i.«H  of  Mace  of  every  place  and  county,  as  well  with 
rSl^ttho^.  •I'all  have  authority  in  their  session 
wUh  n  thriim  ts  of  their  authority  and  commission,  to  ULpm 
Tar  ^nd  deumine  all  offences  against  this  estatute.  a.  th. 
m«v  An  anv  other  matter  triable  before  them. 

I  pSd  alway.  that  in  every  such  fair  or  market  whe 
anv  tolMs  nor  .hall  be  due  ne  leviable  by  reason  of  the  frc 
dnm  Ubertv  or  privilege  of  the  said  fair  or  market,  the  keep 
orTe  Xof  tb«i::i>k%ouching  the  execution  of  this  pr-e 
v^r  «hall  take  nor  exact  but  one  penny  upon  and  for  eve 
;o.  imcf  for  hisTbour  in  writing^he  entry  coiicenung  t 
preSe.  in  manner  and  form  as  is  before  declared. 


11  Hen.  7, 
c.  13. 


31  Eliz.  Cap.  12. 

An  Act  to  avoid  lloru  Stealing. 

»  Whereas  through  most  counties  of  this  realm  horse  steal; 
is  grown  HO  common,  as  neither  in  pastures  or  closes 
hatSlv  iu  stables,  the  same  are  to  be  in  safety  from  steal 
which  ensueth  by  the  ready  buying  of  tiie  same  by  ho, 
Toun^crs  and  others,  in  some  open  fairs  or  markets  far  d.st 
from  the  owner,  and  with  such  speed  as  the  owner  cannot 
mmiit DossibW  help  the  same;  and  sundry  good  ord.nat 
Ere  heSore  beei!  made  touching  the  manner  of  selhng  i 
Sns  of  horses,  mares,  geldings,  and  colts  in  fan^  and  mark 
Sch  have  not' wrought  so  good  effect  for  the  repressing 
avoidina  of  horse  stealing  as  was  expected  : 

Snow  for  a  further  remedy  in  that  behaU  be  t  en« 
by  the  authority  of  this  present  parliament,  That  no  pe, 
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tollor'u  lx)ok. 


kfter  twenty  days  next  after  the  end  of  thii  Mnion  of  pArlia-  Hellenof 
luent  •hall  in  any  fair  or  market  aell,  give,  exohaniie  or  put  ifrtetinMt* 
awKy  any  home,  mnre,  gelding,  colt,  or  filly,  unlewf  the  toll  *',[,"'{^*'  * 
taker  there,   or  (wliere    no    toll   ia  paid)   the    book-keeper,  k„own  t.>  thu 
bailiff,  or  the  chief  officer  of  tin    same  fair  or  market,  iiliall  toll  taker,  or 
iiiul  will  take  ujwn  him  perfect  knowledge  of  the  pcnon  that  •»""•-'  ""j*-"'^ 
iKj  shall  sell  or  offer  to  sell,  give  or  exchange  any  horse,  marc,  j'^^li;!,*;  ,|,e 
gelding,  cult,  or  filly,  and  of  hie  true  christian  name,  Humnmo  ,Mtlv.  which 
find  place  or  dwelling  or  resiancy,  und  shall  enter  all  the  same  f>h»ll  be  en- 
hia  knowledge  into  a  Ixwk  there  kept  for  sale  of  horHes ;  or  '•'j'*'  '«>  "jo 
else  that  ho  so  selling  or  offering  to  sell,  give,  exchange  or  !,"]^  H^'hil.I 
jHit  Rwiiy  any  horNC,  mare,  gelding,  colt,  or  filly,  shall  bring  jj'  e.  7. 
unto  the  toll  taker  or  other  officer  aforts-iMl,  of  the  name  fair  ^^  >„(Heient 
or  market,  one  sutiicieut  mul  credible  pirson  that  can,  shall,  nt»i crtslibic 
or  will  testify  and  declare  unto  and  before  such  toll  taker,  \>e\xm  nhnll 
bookkeeper  '<t  other  otttcer,  that  ho  knoweth  the  party  that  ','*"^fg\.||^" 
M)   uelleth,  >,'iveth,  exchangetb   or   putteth   away  such  liorse,    ''''^*'" 
mure,   gelding,    colt,   or  filly   and    liis   true   nuiiio,    surname,  ,|[|fi[o^' 
mystery  and  dwelling  place,  and  tlnie  t-ntir  or  cause  to   be  ^|,„ii  \„  cn- 
enteretl  in  the  book  <>t  the  said  toll   t  iker  or  oHic  r,    is  acU   tortHi  in  the 
the  true  christian  name,  surname,  iii}itcry  and  plii-o  ui  dwel 
ling  or  re«iancy  of  him  that  so  sciloth,  <,'ivefl),  cx'-hiuigeili  or 
puttoth  away  such  horse,  mare,  geldiiiu',  colt ;  r  filly,  us  of  him 
that  so  shall  testify  or  avouch  his  knowlidi'ir  of  tlio  sniue  por- 
son  ;  and  shall  aUo  cause  to  be  entered  tlie  very  trm<  price  or 
value  that  he  shall  have  for  the  same  horse,  ninre,  gelding, 
colt  or  filly,  so  sold :  And  that  no  person  shall  take  upon  him 
to  avouch,  testify  or  declare  that  he  kuoweth  the  party  that 
so  shall  offer  to  sell,  give,  exchange   or   put  away  any  such 
horse,  mare,  gelding,  colt  or  filly,  unless  he  do  indeed  truly 
know  the  same  party,  and  shall  truly  declare  to  the  toll  taker 
or  otiier  otticer  aforesaid,  as  well  the  christian  name,  surname, 
mystery  and  place  of  dwelling  and  resiancy  of  himself,  as  of 
him  of  and  for  whom  he  maketh  such  testimony  and  uvouch- 
ment :    And  that  no  toll  taker  or  other  person  keejiinK  any 
book  of  entry  of  siilos  of  horses  in  fairs  or  markets,  siiall  take 
or  receive  any  toll,  or  make  entry  of  any  sale,  gift,  cxcliaiigo 
or  putting  away   of   any  horse,    mare,  gelding,   colt  or  filly, 
imless   he   kuoweth   the    party    that   so   selletli,    giveth,    ex- 
changetb or  putteth  away  any  such  hoi-se,  mare,  gelding,  colt 
or  filly,  and  his  true  christian  name,  surname,  mystery  and 
]»lace  of  his  dwelling  or  resiancy,  or  the  party  that  shall  und 
will  testify  and  avouch  his  knowledge  of  the  same  pcraon  so 
selling,  giving,  exchanging  or  putting  away  such  hoi-se,  mare, 
gelding,  colt  or  filly,  and  his  true  christian  name,  surname, 
mystery,  and  place  of  dwelling  or  resiancy,  and  shall  make  a 
perfect  entry  into  the  said  book  of  such  his  knowledge  of  the 
person,  and  of  the  name,  surname,  mystery  and  place  of  the 
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dwelling  or  resiancy  of  the  same  person,  and  also  the  tru( 
price  or  value  that  shall  be  bonA  fide  taken  or  had  for  anj 
such  horse,  mare,  gelding,  colt  or  filly  so  sold,  given,  ex 
changed  or  put  away,  so  far  as  he  can  understand  the  same 
and  then  give  to  the  party  so  buying  or  taking  by  gift,  ex 
change  or  otherwise,  such  horse,  mare,  gelding,  colt  or  filly 
requiring  and  paying  twopence  for  the  same,  a  true  and  pei 
feet  note  in  writing  of  all  the  full  contents  of  the  same,  sul 
scribed  with  his  hand  ;  on  pain  that  every  person  that  so  shal 
sell,  give,  exchange,  or  put  away  any  horse,  mare,  geldinjj 
colt  or  filly  without  being  known  to  the  toll  taker  or  othe 
officer  aforesaid,  or  without  bringing  such  a  voucher  or  witness 
causing  the  same  to  be  entered  as  aforesaid,  and  every  perso 
making  any  untrue  testimony  or  avouchment  in  the  behal 
aforesaid,  and  every  toll  taker,  book-keeper  or  other  office 
of  fair  or  market  aforesaid,  offending  in  the  premises  contrar 
to  the  true  meaning  aforesaid,  shall  forfeit  for  every  sue 
default  the  sum  of  five  pmmds ;  but  also  that  every  sale,  gifi 
exchange,  or  other  putting  away  of  any  horse,  mare,  geldinj 
colt,  filly,  in  fair  or  market,  not  used  in  all  points  accordin 
to  the  true  meaning  aforesaid,  shall  be  void ;  the  one-half  < 
all  which  forfeitures  to  be  to  the  queen's  majesty,  her  heir 
and  successors,  and  the  other  half  to  him  or  them  that  wi 
sue  for  the  same  before  the  justices  of  peace,  or  in  any  of  h« 
majesty's  ordinary  courts  of  record,  by  bill,  plaint,  action  < 
debt  or  information,  in  which  no  essoin  or  protection  shall  I 
allowed. 

3.  And  be  it  further  enacted.  That  the  justices  of  peace  > 
every  place  or  county,  us  well  within  liberties  as  withou 
shall  have  authority  in  their  sessions,  within  the  limits  of  the 
authority  and  commission,  to  inquire,  hear  an  determine  a 
offences  against  this  statute,  as  they  may  do  any  other  matti 
triable  before  them. 

4.  And  be  it  further  enacted,  That  if  any  horse,  mar 
gelding,  colt,  or  filly,  after  twenty  days  next  ensuing  the  er 
of  this  session  of  parliament,  shall  be  stolen,  and  after  shall  1 
sold  in  open  fair  or  market,  and  the  same  shall  bo  used  in  i 
points  and  circumstances  as  aforesaid,  that  yet  neverthele 
the  sale  of  any  such  horse,  mare,  gelding,  colt  or  filly,  with 
tix  months  next  after  the  felony  done,  shall  not  take  away  tl 
property  of  the  owner  from  whom  the  same  was  stolen,  so 
claim  be  made  within  tix  months  by  the  party  from  whom  t 
same  was  stolen,  or  by  his  executors,  or  administrators,  or  by  ai 
other  by  any  of  their  appointment,  at  or  in  the  town  or  pari 
where  the  same  horse,  mare,  gelding,  colt  or  filly  shall  be  fouii 
before  the  mayor  or  other  head  officer  of  the  same  town 
parish,  if  the  same  horse,  mare,  gelding,  colt  or  filly,  sh 
happen  to  be  found  in  any  town  corporate  or  market  town. 
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else  before  any  justice  of  peace  of  that  county  near  to  the  place 
where  such  horse,  marc,  gelding,  colt,  or  filly  shall  be  found, 
if  it  be  out  of  a  town  corporate  or  market  town ;  and  so  om 
proof  be  made  within  forty  days  then  next  ensuing  by  two 
sufficient  witnesses  to  be  produced  and  deposed  before  such 
head  officer  or  justice  (who  by  virtue  of  this  Act  shall  have 
authority  to  administer  an  oath  in  that  behalf),  that  the 
property  of  the  same  horse,  mare,  gelding,  colt  or  filly  so 
claimed  was  in  the  party  by  or  from  whom  such  claim  is  made, 
and  was  stolen  from  him  within  six  months  next  before  such 
claim  of  any  such  horse,  gelding,  mare,  colt  or  filly  ;  but  that 
the  party  from  whom  the  said  horse,  mare,  gelding,  colt  or 
filly  was  stolen,  his  executors  or  administrators  shall  and  may 
at  all  times  after,  notwithstanding  any  such  sale  or  sales  in 
any  fair  or  open  market  thereof  made,  have  property  and 
power  to  have,  take  again  and  enjoy  the  said  horse,  mare, 
gelding,  colt,  or  filly  upon  payment  or  readiness,  or  offer 
to  pay,  to  the  party  that  shall  have  the  possession  and  interest 
of  the  same  horse,  mare,  gelding,  colt,  or  filly,  if  he  will 
receive  and  accept  it,  so  much  money  ns  the  same  party  shall 
depose  and  swear  before  such  head  officer  or  justice  of  peace 
(who  by  virtue  of  this  Act  shall  have  authority  to  minister 
and  give  an  oath  in  that  behalf)  that  he  paid  for  the  same 
band  fide,  without  fraud  or  collusion  ;  any  law,  statute  or 
other  thing  to  the  contraiy  thereof  in  anywise  notwith- 
standing. 
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(A)  pOMlNION. 

1.  Animal  Contagious  Diseases  Act,  R.  S.  C.  1906,  c.  75. 

Sub-sect,  (e)  of  sect.  2,  declares  that  in  the  Act  '"Infectious 
or  contagious  disease '  includes,  in  addition  to  other  diseases 
generally  so  designated  —  glanders,  farcy,  maladie  da  coit, 
pleuro-pneumonia  contagiosa,  foot  and  mouth  disease,  rinder- 
pest, anthrax,  Texas  fever,  hog  cholera,  swine  plague,  mange, 
scab,  rabies,  tuberculosis,  actinomycosis  and  variola  ovina. 

The  ob/'ct  of  the  statute  is  to  suppress  disease  among 
animals,  and  relates  to  horses  throughout. 

2.  The  Criminal  Code,  E.  S.  C.  1906,  c.  146. 

The  following  sections  have  a  special  bearing  upon  offences 
in  respect  of  horses. 
Sect.  2,  sub-sect.  (5),  "  Cattle"  includes  horse  or  mule. 
,,     ;345.  Theft  of  living  creatures. 
347.  Definition  of  theft 
350.  Killing  animals. 

,.     3d8\  ,  ,     ,         i- 

„     359  [  Punishment   of   theft  of   cattle   and   doinestic 
„     3691       animals. 

',',     392.  Fraudulent  taking  of  stray  cattle.    (See  Reg.  v. 

WariH,  35  N.B.B.  388.) 
„  400.  Receiving  stolen  property. 
,,     417.  Penalty  for  defrauding  creditors  by  disposing  of 

propert}-. 
„     510.  Killing,  maiming,  poisoning  or  woundmg  cattle 

or  the  young  thereof. 
,,     636.  Attempts  to  injure  cattle. 
„     638.  Threats  to  injure  cattle. 
„     542.  Cruelty  to  cattle. 
„     544.  Conveyance  of  cattle  without  proper  rest   and 

nourishment. 

3.  The  Government  Railways  Act,  R.  S.  C,  c.  36.  ,    .       ^ 

This  statute  contains  the  following    sections    relating  to 

Sects.  22  to  25,  inclusive,  provide  for  the  erection  of  fences, 
gates,  and  cattle-guanls.  Until  such  works  are  provided  the 
Crown  is  made  liable  for  damages  for  cattle  injured.    ^NTien 
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such  works  are  provided,  the  Crown  is  only  liable  for  the 
wrongful  or  negligent  actx  of  its  servants.     Farm  crossings 
require  to  be  fenced  on  both  sides. 
Sect.  2ti.  Forbids  cattle  to  be  at  large  on  highway  near 
railway. 
„     27.  Stray  cattle  may  be  impounded. 
„     28.  No  damages  for  killing  stray  cattle  on  highway 

without  negligence. 
,,     20.  No  damage  fur  killing  or  injuring  cattle  on  railway 
without  negligence. 

.  The  Railway  Act,  K.  S.  C,  c.  3". 

The  following  sections  relate  to  injury  to  horses : — 
Sect.  252.  Live  stock  at  farm  crossings. 
„      254.  Fences,  gates,  and  cattle>guards. 
„      255.  Farm  crossing  gates  to  be  kept  closed. 
,,      274.  Use  of  bell  and  whistle  at  crossings. 
,       277.  Signals  at  rail  level  crossings. 
,,      278.  Stopping  trains  at  rail  level  crossings. 
,,      294.  Forbids  cattle  to  be  at  large  on  highway  a«ar 

railway. 
„      295.  No  damages  for  cattle  injured  in  certain  '<aaes. 
,,      407.  Penalty  and  damages  for  allowing  horses  to  go 
upon  railway. 


(B)  PROVINCIAL, 
(a)  Ontario. 

1.  The  Ontario  Railway  Act,  1906,  (5  Edw.  7,  c.  30. 

This  Act  applies  to  railways  and  street  railways  within  the 
legislative  authority  of  the  Legislature  of  Ontario. 
The  following  sections  relate  to  horses. 
Sect.  86.  Live  stock  at  farm  crossings. 

„      87.  Fences,  gates  and  cattle-guards. 

„      95.  Fencing  approaches  to  highway  crossings. 

„    123.  Signals  at  rail  level  crossings. 

„    238.  Animals  at  large  near  railway. 

2.  The  Unorganised  Territory  Act,  R.  S.  O.,  1897,  c.  109. 

Sect.  94  provides  that  damages  may  be  recovered  in  respect 
of  injuries  committed  by  horses,  cattle,  sheep  or  swine  stray- 
ing upon  lands  in  the  unorganized  districts  of  the  Province  of 
Ontario  if  there  is  any  by-law  forbidding  them  running  at 
large ;  and  where  there  is  no  such  by-law  prohibiting  or 
regulating  the  running  at  large  of  such  animals,  no  damages 
shall  be  recovered  unless  the  animal  has  broken  through  or 
jumped  over  a  fence  then  being  in  reasonably  good  onler  and 
of  the  height  of  four  and  one-hiilf  feet ;  but  this  enactment 
does  not  apply  to  the  case  of  breachy  or  unruly  animals. 

3.  The  Municipal  Act,  R.  .S.  O.,  1S97,  c.  223. 

Sect.  546,  sub-sect.  2,  empowers  the  municipal  council  of 
any  city,  town  or  village,  to  pass  by-luws  for  restraining  and 
regulating  the  running  at  large  or  trespassing  of  any  ummals. 

Sect.  595  prescribes  a  rewai-d  fur  the  apprehension  of  horse 
thieves. 
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4.  An  Act  respecting  PoundH  (R.  S.  O.,  1897,  c.  272). 

The  provisions  of  this  Act  remain  in  force  until  other  pro. 
visions  are  made  by  by-law  as  authorised  by  The  Municipal 
Act,  E.  8.  O.,  1897,  c.  223,  sect.  540,  sub-sect.  2. 

5.  An  Act  to  prevent  the  spread  of  Contajyious  Diseases  among 
Horses  and  other  Animals,  R.  S.  O.,  1897,  c.  273.  (Amended  by 
3  £dw.  7,  c.  7,  sec.  47.) 

The  disease  sought  to  be  suppressed  by  this  statute  is 
"glanders"  or  "farcy."     (See  sect  1  ('i)-) 

6.  An  Act  to  make  provision  for  preventing  the  spread  of  certain 
Malignant  Diseases  among  Horses,  R.  8.  O.,  1897,  c.  274. 

The  object  of  this  statute  is  to  suppress  "e<iuine  syphilis  "  or 
other  malignant  venereal  disease  among  horses. 

7.  An  Act  to  prevenl  the  Fraudulent  Entry  of  Horses  at 
Exhibitions,  R.S.O.,  c.  254. 

This  Act  penalizes  entries  for  comjietition  for  prizes  of  horses 
under  false  or  assumed  names  or  pedigrees. 

8.  The  Agiicultiu-al  Societies  Act  (6  Edw.  VII.,  c.  1(5). 

This  Act  prohibits  horse  racing,  other  than  trials  of  speed,  at 
Agrricultural  Exhibitions. 

By  sect.  22  it  is  enacted  that  "  It  shall  not  bo  lawful  to  carry 
on  any  horse  racing  other  than  tiials  of  speed  under  the  control 
and  regulation  of  the  officers  of  the  society  during  the  davs 
appointed  for  holding  any  exhibition  by  any  society,  at  the 
place  of  holding  the  exhibition,  or  within  five  miles  thereof. 

2.  Any  person  who  is  guilty  of  a  violation  of  this  section 
shall  be  liable,  upon  summary  conviction  before  a  justice  of  the 
peace,  to  a  tine  not  exceeding  $50,  or  imprisonment  in  the 
common  gaol  of  the  county  for  a  period  not  exceeding  thirty 
days. 

3.  In  case  any  person  is  convicted  under  this  section,  the 
society  thus  proven  to  have  permitted  horse  rating  shall  be 
debarred  from  receiving  any  portion  of  the  legislative  grant  in 
the  next  eusaing  year. 

9.  The  Municipal  Act,  E.  S.  0.,  1897,  c.  223. 

Sect.  57H  authorizes  municipal  by-laws  to  be  passed  for  the 
holding  of  public  fairs  to  be  held  for  the  sale,  barter,  and 
exchange  of  horses. 

10.  The  .Assessment  Act,  E.  S.  O.,  1897,  c.  224. 

Sect.  7  exempts  all  horses  owned  by  a  fanner,  while  carrying 
on  the  general  business  of  farming  or  grazing,  from  liability  to 
taxation. 

(/()   Ql'EllEC. 

1.  Title  IV.  (Public  Departments),  R.  S.  Q.,  18*8. 

Sect.  1745  exempts  two  horst^s  of  a  wettler  in  the  i)rovince 
from  seizure  iind  execution  for  debt  for  a  period  of  fifteen  years 
from  the  date  of  the  issuing  of  his  patent  for  the  lands  occupied 
by  him. 

2.  Title  XI.  (Companies,  &e.),  R.  S.  Q.,  1888. 

Sect.  5171  provides  for  the  erection  and  maintenance  of 
fences,  gates,  cattle-guards  and  farm  crossings  by  railway 
companies  under  the  control  of  the  Legislature  of  the  Province 
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of  Quebec.  Until  the  same  are  properly  erected  and  maintained 
the  companr  is  liable  for  all  damages  done  by  their  trains  to 
cattle  and  horses  on  the  railway ;  but  when  the  company 
satisfies  these  m^uirements  the  companr  is  only  responsible 
for  damages  arising  from  negligent  or  wilful  conduct  by  their 
servants. 

.1.  The  Municipal  Code  of  the  Province  of  Quebec. 

Arts.  428  to  448,  inclusive,  regulate  the  matter  of  impounding 
■tray  animals. 

Art.  560  empowers  town  and  village  councils  to  establish 
pounds  and  appoint  keepers  thereof. 

(r)  Nova  Scotia. 

1.  The  Nova  Scotia  Eailway  Act,  R.  S.  N.  S.,  190(),  c.  99. 

Sect.  262  forbids  horses  being  allowed  at  large  within  half  a 
mile  of  the  intersecticm  of  a  highway  with  any  railway.  If  so 
found  at  large  they  may  be  impounded.  Owner  has  no  right 
of  action  if  stray  cattlo  are  killed  at  point  of  intersection. 

Sect.  2&i  forbids  horses  being  allowed  to  enter  within  the 
fences  or  guanls  of  the  railway  other  than  at  farm  crossings. 

2.  Stray  Cattle  and  Animals,  E.  S.  N.  S.,  1900,  c.  92. 

This  Act  provides  for  the  detention  and  sule  of  animals 
straying  on  private  property  between  the  Ist  day  of  November 
and  the  1st  day  of  May  in  any  year.  If  they  are  found  on 
private  property,  and  their  owner  is  unknown,  the  person 
finding  them  may  detain  them  ;  and  if,  when  so  detained,  they 
are  not  claimed  within  twenty-four  hours  such  person  must 
forthwith  transmit  a  description  of  the  animals  to  the  municipal 
clerk,  who  must  file  the  same  in  his  office  and  post  up  copiee 
thereof  in  three  or  more  public  places  in  the  polling  district  in 
which  such  animals  were  found.  If  no  person  claims  such 
animals  within  ten  days  after  notice  so  given  the  animals  may 
be  sold  under  the  order  of  a  justice  of  the  peace,  and  in  the 
manner  prescribed  by  the  Act.  If  the  animals  are  claimed 
before  sale  the  owner  must  pa}-  the  expenses  of  the  finder  and 
the  municipal  clerk. 

By  sects.  12,  13  and  14  of  the  Act  authority  is  given  to 
municipal  councils  to  make  by-laws  preventing  horses  going 
at  large ;  and  also  for  preventing  the  spreading  of  disease  by 
infected  horses  and  cattle. 

3.  Fences  nnd  Impounding  of  Cattle,  B.  S.  N.  S.,  1900,  c.  93. 

Sect.  14  provides  for  damages  in  the  case  of  animals 
breaking  into  any  inclosure  and  destroying  the  product  thereof. 

Sect,  lo  provides  for  the  recovery  of  damages  in  the  case  oi 
animals  trespassing  upon  improved  land  whether  inclosed  oi 
not,  where  such  animals  are  prohibited  from  running  at  largt 
b}'  municipal  by-law  or  regulation. 

Seet.s.  16,  17,  18  and  19  provide  for  cases  of  fence-breaking 
by  animals. 

Sects.  20  to  24,  inclusive,  regulate  the  impounding  of  animals 
doing  mischief,  and  unimuls  at  large. 

Sect.  26  provides  a  penalty  in  the  case  of  anyone  rescuinf 
animals  while  being  driven  to  a  jx)und,  or  while  impoimded. 
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(</)  New  Bkujtswick. 

1.  Fences,  Trespawea,  and  Pounds,  Conwl.  Stats.  N.  B.,  190a, 

1  ft? 

Sect.  1 ,  subsoct.  f  2),  declares  that  the  word ' '  cattle  "  as  used 
in  the  Act  includes  hones. 
Sect.  4  provides  for  the  protection  of  barbed  wire  fences  by  a 

top  rail  of  wood.  ,    ,       .       .  -^t      ^  ^\. 

Sect.  6  declares  that  no  barbed  wire  fence  without  the 
protection  prescribed  in  the  preceding  section  shall  be  con- 
sidered a  lawful  fence.  . 

Sects.  IJ  to  38,  inclusive,  provide  for  the  impounding  ol 
cattle,  the  i-eplevy  of  cattle  impounded,  and  the  recovery  of 
damages  arising  from  cattle  breaking  into  closes. 

2.  Horse  Pedigrees,  Consul.  Stats.  N.  B.,  1903.  c.  48. 

This  Act  makes  provision  for  the  registration  of  jiedigi-ees  of 
stallions  used  for  breeding  purposes  in  the  Province  of  New 
Brunswick. 

4.  7  Edw.  Vll.,  c.  IT.  .         ..  i^  •  i    ti. 

This  statute  provides  for  the  importation  ot  horses  into  the 
Province  of  New  Brunswick  for  breeding  purposes. 

{(■)  Prince  Edwauu  Isl^vnu. 

1.  An  Act  resjiecting  Domestic  Animals  (51  Vict.  c.  4). 

Pai-t  I.  relates  to  the  reguhition  by  school  districts  of  the 
running  at  large  of  animals  therein.  ,•  ^  •  4 

Part  II.  relates  to  the  running  at  large  of  animals  in  a  district 
or  place  wherein  no  regulations  are  in  force. 

Part  III.  relates  to  the  running  at  large  of  unruly  or 
dangerous  animals,  and  unringetl  swine  tu  a  district  or  place. 

Part  IV.  relates  to  trespasses  by  animals  on  an  mclosure. 

Part  V.  relates  to  stray  animals,  their  disposition  and  sale. 

This  statute  is  amended  in  part  by  3  Edw.  7,  c.  2. 

2.  An  Act  for  the  encouragement  of  Agriculture,  1  Edw.  7,  c.  17. 
Amended  bv  3  Edw.  7,  c.  4,  and  by  o  Edw.  7,  c.  4. 

Provides,  among  other  things,  for  the  improvement  ot  breeds 
of  horses  in  the  I'rovince  of  Prince  Edward  Island. 


(/)  Manitoba. 

1.  The  Manitoba  Railway  Act.  11.  S.  Man.,  1902.  c.  14.). 

The  Act  relates  to  railways  under  the  control  ot  the  Uegis- 
latuie  of  Manitoba.  .^  1      tti 

Sects.  32  to  3S,  inclusive,  relate  to  fences,  gatos  and  cattle- 
guards.  Until  the  company  provides  them,  it  shall  be  liable 
for  iiiiurv  to  animals  on  the  railway,  but  not  afterwards  except 
for  damag*^  from  ^1^"1  ""<^  negligent  acts  of  servants  ot  the 
railway. 

2.  The  King's  Bench  Act,  B.  S.  Man.,  1902.  c.  40. 

Sects.  831  to  833,  inclusive,  provide  for  the  wile  .at  public 
auction  of  horses,  &c.,  when  taken  by  the  sheriff  under  u.writ 
of  attachment. 
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a.  Tho  County  CourU  Act,  R.  S.  Man.,  1902,  c.  38. 

8octa.  2H2  to  'M4,  mcluMve,  roluto  to  the  Mule  of  animals  Kod 
perishable  good*  in  caaes  of  attachment  under  County  Courl 
proceaa. 

4.  The  Executions  Act,  B.  H.  Man.,  1002,  c.  08. 

Sect.  29  exempts  three  horsen  or  muUa  of  judgment  debtoi 
in  cases  where  they  are  used  by  hiaa  in  earning  his  living, 
The  woi-d  "  horses  ''includeB  "  colts  "  and  "  fillies." 

5.  The  Animals'  Diseases  Act,  R.  S.  Man.  1902,  c.  «. 

The  object  of  the  Act  is  to  suppreMt  infeotiuus  and  contagioui 
diseases  among  horses  and  other  animals  in  the  Province. 

Sect.  2  (A)  declares:  "The  expression  'infectious  or  con- 
tagious disease '  when  applied  to  diseases  of  animals,  iuclude« 
in  addition  to  other  diseases  genarally  so  designateid,  cattle- 
plague,  pleuro-pneumonia,  foot  and  mouth  disease,  antlurax. 
tuberculosis,  splenic,  Texus  or  Hpaniah  fever,  sheep-pox,  shee]: 
scab,  swine-plague  or  hog-cholera,  hydrophobia,  glanders, 
farcy,  etiuine  syphilis,  and  mungo,  and  any  disease  which  the 
Lieutenunt-Oovemor  in  Counrilfrom  time  to  time  declares  tc 
be  an  infectious  or  oontagioun  disease  iur  the  purpoaes  of  thii 
Act." 
0.  The  Uorse  Breeders'  Lien  Act,  B.  S.  Man.,  1902,  c.  73. 

This  statute  provides  for  the  reginti-ation  of  staUioaM  tbtongii- 
out  the  Province,  and  for  the  registratkm  and  etdmatment  oj 
liens  for  the  services  of  stallions. 

7.  The  Municipal  Act,  K.  S.  Man.,  1902,  c.  IIH. 

Sect.  042  authoriHes  municipal  councils  to  pass  by-lawa  foi 
compensating  the  owners  of  glandered  horses  which  have  been 
destroyed.    Hect.  (H3  provides  for  impounding  stray  animals. 

Sect.  6-14  authorizes  by-laws  to  be  made  in  resiiect  of  yardi 
and  inclosures  for  pounds,  and  matters  incideiital  to  the 
im]H)unding  of  stray  animals. 

8.  The  Municipal  Act,  R.  S.  Man.,  1902,  c.  10. 

Sect  047  provides  for  the  pasaaf^e  of  by-laws  by  municipal 
councils  for  regulating  the  style  and  form  of  shoe  to  be  won 
by  horses  driven  on  tho  public  streets  ;  and  for  preventing 
leading,  riding  or  driving  horses  on  side-walks  of  streets ;  anc 
for  pi-e venting  horses  or  mules  being  driven  in  harness  withoui 
bells  during  the  winter  season,  and  for  r^ulating  buck  standi 
in  public  streets. 

9.  The  Mines  Act,  R.  S.  Man.,  19«'-',  c.  113. 

Sect.  49  (;/)  directs  in  uU  mine  roads  in  whicii  {wreaus  travel 
and  on  which  the  produce  of  the  mine  in  transit  by  horsei 
exceeds  ten  tons  in  any  one  hour  over  any  pait  thereof,  shal 
be  provided  with  places  of  refuge  of  certain  dimensions  a,' 
intervals  of  not  more  than  one  hundred  yards. 

10.  Agiicultural  Societies,  R.  S.  Man.,  c.  1. 

Sect.  24  designates  us  one  of  the  objects  of  t>uch  societies  th( 
procuring  of  "  pedigree"  animals  of  new  and  valuable  kinds. 

11.  Stable  iveepei-8  Act,  U.S.  Man.,  1902,  c.  159,  gives  lien  foi 
food,  (Sec,  supplied  to  animals. 


(y)  British  Columbia. 

1.  The  Animals  Act,  II.  S.  B.  C,  1897,  c.  7. 

This  Act  provides  restrictions  upon  horses  unlawfully  runninj 
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at  larRO,  doflneH  tho  liability  of  th«>ir  ownew,  nnd  providp*  for 
the  imiMiuiidini;  nnd  niIo  ofHfnllJimH  running  at  1ui-k<>  ainon)^  u 
band  of  inar<>H  lawfully  iMsturod  on  private  lundit  or  public 
lands  of  t)ie  Province. 

2.  The  Wild  Horm'  Act,  11.  S.  H.  C,  ISO",  c,  192. 

This  Act  providea  for  tho  dt'struction  of  any  nnbranded 
■tallionH  over  the  nno  of  twenty  month*,  which  may  be  fouud 
running  at  lar^e  niMin  tho  public  lands  of  tho  Province. 

3.  The  Cuttle  Farming  Act,  H.  H.  B.  C.  1N97.  c.  ;JN. 

This  Act  makes  provision  for  tho  regiittrtttion  of  cattle  fanning 
aareoments. 

4.  The  Cattle  Lion  Act.  R.  S.  B.  C.  I,sii7,  c.  39. 

This  Act  creates  a  lien  in  favour  of  liverymen,  boarding  nnd 
sale  stable  keepers,  and  agistorw,  for  fooil,  care,  attendance  or 
accomraixiation  supplied  to  horses  bHlon-jring  to  others. 
3.  The  Cattle  Act,  R.  S.  B.  ('.,  1S97,  ( .  40. 

This  Act  provides  for  the  protection  and  marking  of  horsen. 
It  requires  records  of  brands  and  marfa*  to  hi  kept,  and 
proviues  a  penalty  for  fraudnlont  brtftnding  or  niarkiiu;. 
Sect.  14  enacts  that  no  action  for  the  j>riee,  or  daniuixc  tor 
brear'h  of  any  contract  for  the  sale  of  any  cattle  shall  be 
recoverable  unless  such  sale  shall  have  been  inade  by  H\[  of 
sale  or  men»orandun»  in  writinj;,  when>iu  is  inserted  at  the 
perio«l  of  making  thereof,  tho  particular  brands  or  marks  uiwu 
each  of  the  cattle  included  in  such  s»il. . 
6.  Tho  British  Cohunbia  Railway  Act,  It.  S.  B.  C,  18H7,  »•.  KW. 

Sect.  M)  makes  provisto«i  tm  the  erection  and  maintenance  of 
fences,  cites  and  cattle-g«««ls  by  the  loiupuny.  In  the  absence 
thereof,  the  company  is  r*»poiisibl(*  for  all  damages  sustiiine<l 
by  tho  owners  of  honwm  on  tho  railway  whether  they  came 
rightfully  or  wrongfully  upon  tho  land  or  highway  from 
whence  they  g.)t  upon  tho  railway.  When  such  works  are 
provided,  tho  company  is  only  liable  for  tho  negligent  or  wilful 
acts  of  their  servants.  Horses  are  not  tf>  be  ridden,  led  or 
driven  on  the  railway  without  the  consent  of  the  company, 
under  a  penalty  not  exceeding  840  for  every  such  offence. 

(/i)  Saskatchewan. 

The  Railway  Act,  .Statutes  of  IJMMi,  c.  ;k!. 

.Sect.  It'lS  provides  that  the  company  shall  have  crossiii^-  for 
farm  purposes,  and  requin.'s  that  live  stock  using  the  same 
shall  l)e  in  charge  of  some  com]>eteiit  person  who  shall  use  all 
reasonable  care  and  precaution  to  nvoiil  accidents. 

Sects.  141  to  147,  inclusive,  provide  for  tho  erection 
and  maintenance  of  fences,  gates  and  cattle-guards  by  the 
com'  any. 

Sects.  1G9  and  170  provide  for  signals  at  level  croosings. 

Sects.  181  to  18;J.  inclusive,  prohibit  aninuils  being  ridden, 
led  or  driven  on  the  railway  without  the  consent  of  the  com- 
pany. If  a  horse  running  at  large  is  ki!le<l  at  the  jioint  of 
mtersection  of  tho  railway  with  the  hiRhway.  no  right  of  action 
accrues  to  the  owner.  If  a  horso  is  killed  upon  tho  property  of 
tho  company,  having  strayed  there  without  the  negligence  oi- 
wilful  act  or  omission  of  tho  owner,  the  company  is  liable. 
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I 


Th«  fact  that  the  hatt»  mn*  ii<>  in  churge  of  lome  coin]Mt«nt 
penon  will  not  deprive  the  owner  of  hi*  right  to  recover  under 
aect.  IM. 

(0  Albkhta. 

The  lUilway  Act,  Statute*  of  10O7.  c.  N. 

Hk'Ct.   138  18  fimilar  in  itn  proTiuuiis  to  eoct.   1>'Ik  ,>!  th* 
HMkatGhowan  Snilway  Act.  nu/  ru. 

Secta.  144  to  Ijo, 'iiit<)u.  iv«,  make  proviaion*  fur  fenoea, 
imtoa  an4  cuttle-guttrda.  xiii>>lur  to  thoee  in  aeota.  141  to  147  of 
the  Sii!>kutchewHD  Kailwuv  Act,  mpru, 
Hectx.  I'M  Biid  17!)  provide  for  ai^tala  at  level  c-roaiungs. 
Sect«.  190  and  161  >  ontun  similar  proviaiona  t<    those  in 
Mctx.  IHl  to  IH.'I  inclusive,  fii  The  Saakati-hewau  Builway  Act, 
iiiftrii, 
NoTK. — The  follouiuf?  ordinal  cco  uf  the  North-^VV«lt  Teiritorioe 
I'L-Iating  to  horses  are  still  in  fon  i  lu  thn  provincea  of  Saskutchewan 
iind    Albt-rta:    Conaol.    OrdiuuiK'S    of    North-Weht    Territoriea, 
Chap.  SO,  Bespecting  Estray  Auiinals ;  CLup.  HI,  BoHpecting  the 
Herding  of  Animals  ;  and  Chnp.  82,  I'l-otectHm  of  Ammala  from 
Pegs.    Bee  The  Ba«katchowui.  Act,  4  &  o  Isuw.  7.  c.  42,  a.  10,  and 
The  Alberta  A<  t,  4  &  o  Edw.  7,  c.  3,  a.  16  (Dom  ). 
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ACCEPTANCE   AND   KEC  EIPT, 
in  what  tliey  consiitt,  7 
niUHt  Ihj  if  the  goods  "  so  so! J,"  id. 
genorul  rule,  H 

iMJceptance  before  delivery,  8,  10 
when  ven<lor  may  disaftlnn  sale,  9 
where  an  article  is  selected,  »(/. 
(luestion  for  the  jury,  10 
constructive  possession  by  vendee,  id. 
must  divest  vendor  of  his  lien,  »</. 
seller  may  become  agent  for  buyer,  id. 
(lucstion  for  jury  in  such  case,  t</. 
what  amounts  to  an  acceptance  and  receipt,  11 
buyer  directing  expense  to  be  incurred,  iff, 
what  has  been  held  insutlicient,  12 
various  acts  of  ownership,  18 
a  ready-money  transoction,  id. 

criterion  for  determining  whether  goods  are  accepted  or 
not,  14 
conduct  of  buyer,  id. 
where  buyer  offers  to  resell,  id. 
where  goods  are  agreed  to  be  resold,  id. 

ACCIDENT, 

unsoundness  caused  by,  70 
to  hired  horse  or  carriage,  260 
to  horse  in  railway  yard,  303 
when  injury  arises  altogether  from,  334 
horse  running  away,  884,  iWS 
running  over  a  person  in  the  dark,  334 
from  the  sudden  fright  of  a  horse,  835 
when  trying  hoise  in  frequented  thoroughfare,  iff. 
accident  itself  sometimes  prima  facie  proof  of  negligence, 
840 

ACCIDENTAL  DEATH.    Sec  Neolioent  Dbivixo. 

ACCOUNT   STATED, 
proof  of,  192 

ADDRESS. 

giving  one  after  an  accident,  861 
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ADVEETISING, 

effect  of,  by  auctioneer,  48 

AFFIRMATION, 

when  it  amounts  to  a  warranty,  148 

AflVNT 

signature  by,  under  Sale  of  Goods  Act,  24 

who  may  be  an  agent,  id. 

how  constituted,  25 

need  not  be  authorized  in  writing,  td. 

auctioneer,  agent  of  both  parties,  25,  41 

except  when  he  sues  as  a  contracting  party,  td. 

auctioneer's  clerk,  agent  at  an  auction,  id. 

writing  off  debt  due  from  agent  by  agent,  81 

agent  not  declaring  himself  to  be  so,  49 

money  coming  to  agent  by  fraud  of  prmcipal,  52 

cannot  delegate  his  authority,  182 

nor  exceed  it,  id.  ,      3      .     •  j 

agency  determines  by  principal  s  death,  td. 
difference  between  remunerated  and  unremunerated  agent, 

id. 
acting  without  proper  authority,  ul. 
his  personal  responsibility,  183 
where  he  cannot  be  sued  on  the  contract,  td. 
but  is  liable  in  damages,  id. 
principal  answerable  for  his  fraud,  ^d 
misrepresentation  by,  collateral  to  contract,  td, 
damage  caused  by  his  negligence,  183,  184 
surreptitious  dealing  of,  with  other  prmcipal,  134 

avoidance  of  contract,  id. 
undisclosed  principal,  134, 135  .     .     , 

person  described  as  an  agent  may  be  proved  to  be  principal, 

principal  cannot  be  proved  to  be  agent,  td. 

their  respective  rights  of  action  on  a  contract,  td. 

warranty  by  servant  as  special  agent,  id. 

when  authority  to  sell  may  uuply  authority  to  warrant, 

137  ,  .     . , 

warranty  by  special  agent  at  a  fair,  td. 

warranty  by  a  servant  as  general  agent,  td. 

servant  of  horse-dealer  has  implied  authority  to  warrant, 

id. 

illustration  of  rule,  id. 

alleged  usage  not  to  warrant,  139 
warranty  by  servant  on  incidental  matter,  id. 
warranty  by  a  servant  after  sale,  140 
warranty  l.v  a  servant  forbid  to  give  one,  td. 
warrant  t  stranger  forbid  to  give  one,  td. 

master  \.         ing  to  stand  by  his  servant's  warranty,  td. 
rule  as  t»        vant  binding  his  master,  id. 
warranty  b.\  .1  person  entrusted  to  deliver,  142 
agent  employed  to  take  a  warranty,  id. 
action  against  a  pretended  agent,  id. 
effect  of  signature  of  consignment  note  by,  iVi 
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AGISTER, 

his  possession,  242 

does  not  insure  a  horse's  safety,  243 

he  is  answerable  for  negligence,  id. 

if  he  leaves  his  gates  open,  id. 

fences  out  of  order,  &c.,  244 

injury  by  another  horse,  id. 

doctrine  of  scienter  does  not  apply,  i  i . 
action  against,  founded  on  tort,  24'! 
the  horse's  condition,  id. 
eatage  let  for  a  certain  time,  id. 
agister  has  no  lien,  246 
nuiy  have  a  lien  by  agreement,  247 
bankruptcy  of  agister,  id. 
horses  and  cattle  being  agisted  are  distrainable,  id. 

but  not  when  taken  in  to  rest  for  a  night,  id. 

decision  of  the  Irish  Court  of  Queen's  Uench.  248 

distinction  where  cattle  enter  by  breaking  fences,  id. 
limitation  of  distress  under  Agricultural  Holdings  Act.  id. 

taking  in  live  stock  to  be  fed  at  a  fair  price,  id. 

terms  "  milk  for  meat,"  249 

'•  exclusive  right  to  feed"  for  limited  period.  /(/. 

remedy  for  wrongful  distress,  id. 

AGISTMENT, 

definition  of  contract  of,  242 

AGREEMENT.    See  Notk  or  Mkmoraxdcm. 
unstamped,  admissible  to  prove  fraud,  170 

AGREEMENT   STAMP, 

written  warranty  does  not  I'etjuire,  196 

AGREEMENT  TO  SELL,  1,  2 
definition  of,  2 
when  it  becomes  a  sale,  id, 

AGRICULTURAL  HOLDINGS  ACT.     See  Agister. 

ALDRIDGE'S, 

proprietor  of,  a  horsedealer,  85 

ALTERNATIVE    RATES,  300.    See  Carryixij  Horses. 

AUCTIONS  AND   REPOSITORIES, 
an  auctioneer,  36 
extent  of  authority,  id. 
not  to  warrant,  id. 
to  sell  for  true  owner,  37 
true  owner  not  bound  to  indenmify  against  mistaken  claim 

of  third  party,  id. 
liable  to  an  action  for  negligence,  id. 
or  for  conversion,  id. 
selling  horses  comprised  in  bill  of  sale,  39 
horse  sent  to  a  repository,  id. 
auctioneer's  possession,  id. 
an  auctioneer  can  set  up^Hs  fertii,  40 
interpleader  by  auctioneer,  id, 

<'.  27 


{\ 


M 


li; 


i  I 


418 


INDEX. 


AUfTIONS  AND   KEI'OSITOIIIEH— coH«i«H«'. 
L'oods  privileged  from  distress,  /'/.  . 

auctioneer's  right  to  remain  on  the  premises,  t(?. 
auctioneer  or  clerk  agent  of  both  parties,  41 
purchaser's  name  signed  to  a  catalogue,  17,  41 
printed  particulars  of  sale,  41 
an  incorrect  catalogtie,  42 

a  limited  warranty,  vl. 

where  it  applies  only  to  soundness,  48 

trial  of  a  horse  warranted  quiet  in  harness,  td. 

notice  of  the  conditions  of  sale,  «/. 

notice  of  particulars,  44 

goods  put  up  in  lots,  id. 

where  a  bidder  may  retract,  4o 

warranty  by  auctioneer  of  authority  to  sell,  u(. 

sale  '•  without  reserve,"  id. 

implied  authority  to  sell  without  reserve,  46 
Wnrlow  V.  Harrison,  distinguished,  4« 

t^S''^'^^Z^:rlo^L^n,  to  sign  memorandum.  48 
eliect  of  advertisement,  id. 

warranty  of  ownership,  id.  .  .         , 

resciS  of  contract  on  ground  of  misrepresentation  of 

ownership,  id.  .     ■     i  jo 

auctioneer  not  disclosing  his  pnncipal,  49 
liability  for  non-delivery,  td. 

lalfnoi  notified  to  be  subject  to  right  to  bid  on  behalf  of 
eller,  49,50 

ht  to  bid  expressly  reserved,  SO 
effect,  of  previous  private  warranty,  td. 
agreement  not  to  bid  against  each  other,  tri. 
mock  auctions,  id.  . 

purchaser  may  transfer  his  bargam,  td. 
where  partv  refuses  to  take  goods,  51 
Eoods  Jesoid  without  commanicatine  with  purchaser,  td. 
auctioneer  proper  party  to  receive  the  price,  td. 

has  no  authority  to  receive  a  bill  of  exchange,  i<?. 
he  is  stakeholder  for  both  parties,  td. 
effect  of  this  attribute,  i(/. 
as  to  interest,  5'i 
auctioneer's  lien.  id.  . 

Then  the  price  vests  in  the  vendor,  td. 
price  obtained  by  principal's  fraud,  td. 
auctioneer's  commission,  03  i  „  „„ntinn  ^a 

entitled  to  commission  though  no  sale  by  auction,  •>'S 
Representation  made  '         'ler  before  sale  by  auction, 
149,  163 
by  bidder  at  an  auction,  163 


BACK  SINEWS. 

SlXEW:<. 


See  Splint  and  Thickening  of  the  Back 


BACKINU    AND   GIBBINU.  72 
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HA  I  LEE, 

vendor  iiiiiv  l)t'coait',  9 

settinj;  up  title  of  hiiilor, '  <  uk'iice  of  convev  ,ion,  64 

innkeeper  may  Ijecoin'.,  220 

fraudulent  appropriation  bv.  liircenv,  60,  '2o9 

a  gratuitous  liail.-e,  '277 

negligence  of  i*  bailee,  i<l. 

of  a  gratuitous  bailee.  /»/. 

BAILMENT      See   Aoistkr.    ]!(>krowix<i  Hok^ks,  C\1!RVIno 
HoRSKs,    I'arriku,    HiriM'    Horhks,    Innkkki'KR.    Livekv- 

MTABLK    KkkPKU. 

HAUGAIN, 

implied  in  contract  of  salt",  1 
striking  a  bargain,  4 
striking  oil  a  l)argain,  15 
bound  by  an  earnest,  til. 
a  foolish  bargain,  207 
loss  of  a  good  bargain,  213 

BARGAIN   AND  SALE, 

included  in  "  sale,"'  2 
proof  of,  19!} 

BEAR. 

liability  of  owner  of,  for  injury  caused  by,  368 

BEHN  '•.  BURNESS,  judgment  of  Williams,  ,T.,  in,  as  to  dis- 
tinction between  warranty  and  rei)resentation,  I'hi — I'l'j 

BICYCLE. 

a  carriage  within  Highway  Acts,  342 

BILL  OF   EXCHANGE.     See  Promissory  Note. 
dishonoured,  effect  of,  31 
payment  for  goods,  id. 
agent  receiving  one.  51 

breach  of  warranty  no  defence  to  action  on.  200 
unless  there  be  a  total  failure  of  consideration,  id. 

BITING,  72 

BLACKSMITH.    See  Farrier. 

BLINDNESS, 

an  unsoundness,  74 

BLOOD   AND  BOG-SPAVIN,  75 

BONE   SPAVIN. 

,;ii  unsoundness,  75,  76 

BORROWING    HORSES, 

remeily  against  borrower  for  detaining.  18;! 

lending  for  use,  274 

duties  o£  borrower  and  lender,  id. 
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BORROWING   HORSES— <on<tH ue,l 
lender  of  a  horse,  '275 
iinist  not  conceal  ilefects,  itf. 

what  care  is  required,  id.  .,.,.•       .,"« 

aK  nmch  as  the  Ijorrow.r  is  capable  of  bestowing,  2.6 
showin-,'  a  horse  for  sale,  id. 
a  ^r  tuitous  bailee,  '277 
iiealicence  of  a  bailee,  id. 
rule  as  to  negliRfnce  of  gratuitous  bailee,  ^d. 
use  strictly  personal,  id. 

cannot  be  used  by  a  servant,  iifi 
must  be  used  according  to  the  lending,  id. 
or  else  the  borrower  is  answeral)le,  ul. 
wliere  no  time  is  fixed  for  return,  id. 
redeliverv  on  request,  id. 
borrower  bound  to  feed  the  horse,  ul. 
where  the  horse  is  exhausted,  '279 
wliere  the  horse  is  killed,  id. 
where  the  liorse  dies  from  disease,  i^/. 
where  borrower  is  answerable  for  damage,  /(/. 
horse  injured  by  negligence  of  Htrangei-.  a/, 
right  of  action  by  borrower,  ii».  i»u 
possession  against  wrongdoer.  '280 
obligation  of  bailee  to  account  to  bailor,  t<l. 
bailuient  ended  by  misuser,  "281 

BREACH  OF  WARRANTY 
letiuisites  to  action  on,  161 
buvei  neither  bound  to  tender  the  horse  nor  gne  notice, 

172 
seller  not  bound  to  take  back  the  horse,  id. 
unless  the  contract  was  executory,  id. 
Street  v.  Blay,  id.  ,  ,    „ 

iudgnient  of  the  Court  of  King  s  Bench,  1,A 
Lord  Eldon's  opinion  discussed,  «''• 
evidence  in  mitigation  of  damages,  lia 
unfitness  for  a  particular  purpose,  td. 
an  intermediate  profit,  id.  .„   ^  .  ,    . , 

acts  of  ownership  inconsistent  with  trial,  ul. 
confinned  by  a  later  case,  176^ 
reiuedv  for  breach  of  warranty,  177 
.roods  are  returnable  where  there  is  fraud,  ir^ 
aareen<.ent  that  a  horse  is  to  be  returned  if  unsound,  id. 
notice  of  untruth  of  warranty  before  removal,  1.8 

Head  v.  Tatfersall,  id. 
condition  for  return  if  unsuitable,  k/. 
hoise  unfit  for  a  particular  purpose.  1 .9 
verbal  otter  after  sale  to  take  back  the  horse,  id. 
letmn  should  be  within  a  reasonable  time,  i<l. 
or  the  contract  becomes  complete,  id. 
where  buyer  should  tender  the  horse,  id. 
sale  after' tender,  180 
notice  instead  of  tender,  id. 
length  of  time  before  noUce,  It/, 
seller  should  have  the  horse  examined,  181 
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UIIEACH   OF   WAItUAXTY— ro»(^«HPf/. 
Bilk'  bv  oi'der  of  Court,  ISl 
pleading  in  iiu  action  c:i,  1H6 
Htatenient  of  claim,  how  framed  for,  188 
when  any  one  subHtantivo  part  is  untrue,  /(/. 
when  condition  is  annexed  to  the  warranty,  iil. 
payment  in  action  on,  i<L 
proof  of  breadi  of  warranty,  192,  197 
plea  of,  in  reduction  of  damages.  200 
defence  to  action  on,  201 
And  see  Wakkasty. 

BREAKING   HOUSES, 
in  a  public  place,  379 

BRIGHT   EYE,  14;J,  144 

BROKEN  BACKED.     See  Stifk  Back. 

BROKEN  DOWN.     See  Spkain. 

BROKEN  KNEES.  77 

BROKEN  WIND,  77 

BRONCHITIS,  78 

BULL. 

where  a  mad  bull  wounds  a  person,  379 

where  a  bull  singled  out  a  person  wearing  red,  id. 

injury  occasioneil  by  a  vicious  bull,  380 

BUYING.    SELLIN(i    AND    EXCHANGING, 
bargain.  1 

sale  and  exciiauge,  id. 
sale  and  agreement  to  sell,  id. 
bargain  and  sale.  2 
entire  contract,  id. 
severable  contract,  id. 
verbal  contract,  id. 
written  contract,  id. 
right  of  rescission,  a 
right  of  trial,  id. 
buying  a  horse  under  10/.,  4 
where  neither  party  can  be  off,  id. 
striking  a  biii-ga'  ',  id. 

contract  not  to       performe''.  within  a  year,  ."> 
Statute  of  J'rar  J  ,,  s.  4,  id. 
buying  a  horse  at  10/.  or  upwards,  id. 
Sale  of  Goods  Act,  1893,  s.  4.  id. 
contract  within  the  section,  0 
requisites  of  a  sale  under  s.  4,  id. 

CAB. 

liability  of  proprietor  to  public,  349 
for  loss  of  luggage,  3.50 
ur  persona!  injury,  id. 
or  damage  to  horse  or  carriage  of  another,  id 
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CAB— fo»i/»nH«/.  ,,.  ^.       , 

liability  of  i)i-oi>rietor  to  public— iwin»i»»rrf. 

le'lationHhip  l)ftwftn  proprietor  un<l  driver,  «.'»0 
whi-r*'  lict-nce  taken  out  in  partner's  name,  a.W,  SOI 
seoiie  of  driver's  employment,  851 
Maun  V.  Want,  a  doubtful  authority.  iJS'i 

liability  of  proprietor  to  driver,  278.     See  HiRiMi  Horses. 

CANKER,  78 

CAPPED   ELBOW,  80 

CAPPED   HOCKS,  79 

CARRYING   HORSES, 
a  common  carrier,  282 
railway  companies  common  caniers,  ni. 
duty  of  common  carriers,  id. 

'  bound  to  carry  within  reasonable  time,  288 
and  to  deliver  safely,  iJ. 
exceptions,  id. 
meaning;  of  "  act  of  God,"  id. 
rule  as  to  inherent  vice,  id. 

lilower  v.  Great  Weaiern  liailwtiij  L'ompamj.  td. 
evidence  in  proof  of,  284,  285 
where  each  party  gives  evidence,  2H5 
upon  what  burthen  of  proof  depends,  286 
rule  applies  to  conuuon  carrierh  by  sea,  id. 
proof  in  action  for  negligence,  id. 
when  carrier  may  refuse  to  carry  animals,  28 ( 
onus  of  proof  of  non-liability,  2"j4 
must  carry  for  reasonable  charges,  id. 
defects  in  carriages,  id. 
a  special  contract  to  carry,  id. 
binding  at  common  law,  288 
hardship  thus  occasioned,  id. 
remedy  under  17  &  18  Vict.    . 
provisions  of  section  7,  id. 

company  to  )  e  liable  i  aing  notins.  id. 

conditions  must  be  rea      ■ 
limitation  of  liability,  ( 
special  contract  must  be  3in..<-d,  id. 
application  of  section  7,  id. 
(.onstruction  of  section  7,  id. 

I'ci-k  v.  North  Staffordshire  liaihvaij  Conqwiii/.  290 
general  notices  invalid,  291 
I'ondition  limiting  liability,  id. 
"condition"  and  "special  contract"  synonymous  terms, 

special  contract  binding  on  company   without  ^^il,Mlature, 

292 
effect  of  signature  by  agent,  id. 
as  to  reasonableness  Court  to  decide,  id. 
general  effect  of  these  decisions,  id. 
what  conditions  just  and  reasonable,  and  what  not,  298 
"  to  be  free  from  all  risks  "—cattle  suffocated,  td. 
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CARRYING   HOHSF.S— <o«/./.Ko/. 

••  to  be  free  from  nil  rii*k«of  conxoyamre  "— iHi-oiiiul  truck, 

201),  '294 
owner's  rink  at  lower  rate,  294 
coi.dition  an  to  time  within  which  Iosm  should  he  iletliu-etl, 

295 
iiH  to  loHs  of  market  coupled  with  "  injury  "'  to  iiittlc.  29.J,  296 
condition  as  to  value  coupled  with  unreusoimlilf  nite,  290, 

297 
where  value  untruly  declared,  29H 
condition  nH  to  general  non-liability,  29H,  299 
HH  to  non-liability  beyond  their  own  limits.  299 
if  part  of  HiH-'ciiil  contract  is  reiiHonable,  such  part  may 

be  relied  on,  »00 
alternative  ratcH,  80(),  iWl 
what  is  wilful  mixconduct,  801 

plaintiff  must  prove  more  than  culpable  negligence,  iii. 
onus  of  proof  that  condition  is  rt-r  sonable.  i<l. 
general  effect  of  the  decisions  as  to  condition-.  iWi 
delivery  by  earner,  iil. 

notice  of  consignee's  refusal  to  consignor,  i<l. 
effect  of  consignee's  refusal.  i<L 
compensation  paid  in  error  to  consignor  no  iinswtr  to  action 

by  consignee,  808 
liability   of  company   when   accident    happens 

within  yard,  iil. 
opinion  of  Cockbum,  C.-I.,  i<I, 
of  Mdlor,  .1.,  .S04 
of  Blackburn,  J.,  i<K 
declaration  of  value  under  17  &  18  Vict.  c.  itl.  > 
non-comphance  with  a  rule  us  to  receipt,  i<l. 
through  carriage  on  railways,  id. 
what  company  liable,  iti. 

contract  by  oiie  company  for  entire  jounu  y.  :!0.'» 
contract  by  one  company  as  agent  for  iiiiotii<i',  i<L 
one  company  adopting  defective  vehicle  froiu  another, 
806 
through  carriage,  partly  by  vailway  and  p;iitl,v  by  >eu,  til. 
ISegulation  of  Railways  Act,  186H,  id. 

company  to  furnish  particulars  of  iluirges.  IJOT 
carriage  in  vessel  not  l)elonging  to  coiiipiin.x.  nl. 
Regulation  of  Railways  Act,  1871,  i>l. 

steamboat  and  railway  companies  to   di-infec  t  carnages, 
boats,  &c.,  808 
Diseases  of  Animals  Act.  1894,  /'/. 
Animals  (Transit  and  General)  Order.  l!^9o,  uL 
••  reasonable  time,"  809 
a  ferryman,  ('</. 
damages,  810 

injury  must  not  be  too  icinote.  •'ill 
failing  to  provide  horse-boxes,  nl. 


to    horse 


id. 
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CATALOGUE,^ 

at  a,  'sale,  17 

purchaser's  name  signed,  17,  41 
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CXTXhOUVV.—ronHitiinl. 

(.'onditioiiH  8f|inrat(><l,  17.  41 

teriiiH  (if,  must  not  bt-  viii'icil  by  |mi'ol,  41 

iiifonvct,  limy  Iw  «>x|iliiiiM'<l,  4'i 

(U'scrii>tiuii  ill,  luiioiiiitiiiK  tu  ii  wkriunty,  153 

CATARACT. 

(letti.;  '  >ii  of.  7» 

viiriuiii""  I'f,  /(/, 

opiicity  oi  roiiu'ii  anil.  74 

CATTI.F.dATK  OWSKUS,  riglitH  of,  titMi 

CAVKAT   EMrn)Il,     Sw  AVakrantv. 

nilf  in  liiiyiiiK  iiiul  fxelianKinK<  116'  '■*'*»  ^^^<  l'^'^'  '"l"  ^^ 

when  it  cIook  not  apply.  147 

l)0»He»!iion  of  the  iiieuiiM  of  kiiowk'tlgc.  IWl 

CHKATlNd. 

wliere  nrvenil  persons  i-oiiihint  to  cheat,  l.'itt 

conspiracy  to  clicat  iiulictahle,  «/. 

must  1m!  evidence  of  concert,  iil. 

what  evidence  held  insutlieient,  iil. 

where  only  one  person  cheats  an  uctioii  lies,  137 

CHILD, 

contriliutory  ne<,'liKencc  of,  U'iU 
injury  ti>,  whilst  trespassing,',  B'i4 
idciitiliiMlion  of,  with  person  in  cliarjje  of,  UiW 
eti'ect  of  such  identiticiitioii,  /'/. 


CHHOXIC   Ol'ACITY   OF 

an  uii-oundness,  9H 


THE   LENS, 


CLOUDINI'.SS  ()!•   THE  CORNEA. 

an  un^ouiidiiess,  80 


COACHMAN. 

BY  SeKVANT. 


.'e  HiKixu  HoKsKs,  ami  Neulu.         Duivisu 


liLL  _il 


COMMISSION, 

auctioueei's,  "(ii. 


See  Alctions,  Liex,  Salk. 


CONDITION. 

iuil>iied,  ..s  to  right  to  sell,  117 
implied,  a>  to  quality  or  titnesH.  120 
when  to  he  treated  as  a  warranty,  122.  12i) 
annexed  to  a  warranty.  1*25,  18H 
where  performance  of,  ii.iiiossible,  126 

CONDITIONS   OF    SALE. 

catalojjue  must  refer  to  them,  41 

separation  from  catalogue,  id. 

printed  p;irtienlars.  iil. 

warvanty  limited  as  to  time  may  be  one  of  them,  42.  125 

notice  of  conditions,  43,  44 
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COXSliltACY   To    CIIKAT.     S«i-    Cmkitis.*.    FKAti>ui,KKT 

ltK.I'K»>KSTATIi>N. 

(<JNTIEA(T, 

fXl'l-lltfll.   1 

»'xi'cutor\ .  ill. 

of  Hulf,   ill. 

ciitii'c.  iiiiil  pric)'  iniliviMililf,  2 
•  ntiii'.  iiiul  WHiTiiii,     Kt'Vi'rul,  I'iH 
»fvcnil)|i',  2 

Vcl'liiil,  ill. 

wiitiiii,  ill. 

ri({lit  of  ifsci.,»inn  of,  !l 

ri^'lit  of  ti'iiil,  ill. 

not  to  111'  |ifrforiiit'(l  witliiii  ti  yvM,  't 

Stiiliiti'  of  KijuhU,  h.  4,  ill. 

Salt'  of  (ioods  Aft,  s.  4,  /'/. 

tillH'  Ullt  tllf  <'»M'lR't'  of,  '2M 

ri'diiri'il  ti>  wiitiii),',  127 

to  c'linv.     Sff  Caiikvim*  Hoksks, 

II  foolish  liai>;iiiii.  102,  207 

attVctcil  liv  11  (Iflunion.  164 

III!  iiii|ios.sililt'  coiitnict,  207 

action  a);,iiii»t  livoiv-statilc  ket'iM-'i'  for  not  taUiiin  iluc  cair, 

foiiiiili'd  oil,  242 
iiijiin  li.\  hinr  of  liorst-  wlien  fouiuleil  on,  2">t» 

CONTIt  ACTION, 

when  iiciil  to  lio  all  nnsoundufss,  81,  M2 

CONTi!A(  TOlt, 

liiihilit.v  of,  foi-  negligence,    880,    881.     Sec    also    HiRixii 
HoliHK>, 


CONTItll'.rTonY      NKdLIOKNCi:. 
Driviso. 

no  tlefciicf  to  (I  criliiiiml  charge,  815 

CONVF.ltSloN. 

aiictioiici'f  lialde  to  action  for,  87 
settiii;,'  up  title  of  liiiilop.  evidence  of,  61 
daiimges  fur  wrongful,  204 

COXVKMTY, 

of  eve  not  a  paten'  defect,  144 

COHNS.  H2 

COl<i'\  h;» 

lield  to  be  an  unsoundness,  tliougli  tempo" 

CHACKKl)    HF.KLS.  98 

Cr.IlMUTING.  H4.  144 

wiien  not  an  unsoundno 
held  to  be  a  \  ice,  iil. 

CHOSSlXfi 


Nli.UOKNT 


h;!.  Mt 


,85 


raiiwiiv,  86S> 
street,  34") 
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(  UYSTAM.IM".    I.KNS,    Sie  HuxDNrnH. 

CLUH,  K«,  1«« 

cniUY    H(H  KS. 

not  iin  iiiiMiiiiiuliti'H.-,  KT 

<rTTIX(i. 

helil  in)l  to  l«'  nil  niiKomKlnrHM,  ^^H 

DAMAdKS. 

K«>iU'riil  •1iiiiiii;{('H,  'Xii 

H|M>ciikl   <l:llllUKi'H,   ill, 

lepil  mill  imtiiiiil  i()iiHf«|unic«'»»  of  brtiicVi  of  onMtr.ut,  'iOfJ 

judge  to  tlii'i'ct  jiii'.v  uh  to  iMik-x  of,  "204 

iliiiimK^'M  liiiMiiiK  from  H|>ocirtl  ciri;ujii>ttunces,  i /. 

for  wroiiKfiil  coiWfrMioii,  iil. 

in  loll,  'itt't 

in  uctioiiM  for  a  muui  t'i'rtiiiii,  id. 

interi'st.  206 

.•ffi-ct  of  I«  &  4  Will.  4,  V.  4-i.  H.  in,  1,1, 

Sale  of  (ioodx  Act.  lM»a,  h.  .'»4,  /(/. 

in  iwtioiiH  which  houikI  in  (luiiuiKen.  id, 

IV  fof)liMh  IttirKiiin,  207 

uii  iiiiiM)HNililf  contract,  id. 

in  noixls  harKaiiU'd  and  nold.  i'(. 

in  an  action  for  not  ncccptiiiK.  id, 

m  an  action  for  not  dclivcriiifj.  20H 

nominal,  nl. 

in  noodn  Mold  and  delivered,  id, 

in  nioiifv  had  and  received,  209 
on  breach  of  warranty,  id, 

general  rule.  /(/. 

where  the  horne  haw  been  returned,  id, 

where  the  horse  has  not  been  returni-d.  id. 

where  the  horse  han  been  tendered,  210 

expense  of  keep,  id. 

seller  lial)le  for  reasonable  keep,  211 

what  is  reasonable,  /'/. 

keeping  the  horse  till  a  fair,  id. 

expense  consecpient  on  the  warranty,  212 

expense  in  selling.  "/.  ^ 

exi)eiise  in  udyaneiiifj  the  horse's  yalue,  '21:. 

horse  tendered  and  then  sold  by  auction,  /'/. 

exi)ense  of  veterinury  eertiticate  and  counsel's  opnnon,  id. 

travellint,'  pxi)eiises.  id. 

loss  of  a  Kood  liarpiiii.  id. 

re-sellioK  with  a  warranty,  "214 

daniiij;<s  for  inisrei)reseiitation,  "/. 

for  loss  of  or  injury  to  horse,  by  carrier,  !}10 

injury  must  not  be  too  remote,  iJll 

for  failiiiR  to  provide  horse-boxes,  id. 

from  iieKli^eni  driving,  •'f'l 

where  injury  too  remote,  id,^ 

injury  done  to  a  carriage,  365 
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DAM.MiKS  -rtmtiiiiu'l. 

iiiniMuru  of.  wlu'n  lii>rH«>  liiix  Ih-i-ii  injiiictl,  ilrt.'» 
wlwrt'  till'  i)iirl.v  i^  kill.ii,  ill. 
Lord  <'.iiiii.lM.irM  Aft.  MI.  .Ml.-. 

how  IhiiittMl  uikI  -r,  iW« 

cannot  Ik-  hxwu  for  furu'inl  fXiMiiwH.  /./. 

not  n\\fn  to  a  oIuhm,  l»(it  to  iiicliviilui«l», 

HO  inciiviiluiilM  iimv  ifcoviT.  \vli«n  clmtM  ilo  ..ot  »uC'  •. . 


DEAI.IXOTALK.  Ifii 

DEIIHTS, 

lutent,  1-21.     Sei-  l,\TKNT  Wkkkit-*. 

buyei-  i>rol»'tti<l  upiiiixt,  l>v  wui-riuit.v.  121 
Hiife  of  yooils  with  "  all  (iilll»i  "  i-xi'UuU'h.  Iti't 
wnU'HH  thfif  lit'  itn  •■         «»  wmiikntv.  i'l. 
or  fiiiml  it  iiscil  to     ;.       .1  thiMn,  IttO,  107 

imtent,  Wi.     St.-  V.\T     1    '    »:.  ts. 

MUHpfi'teil,  14B 

viHiW,  16'i  ^, 

lender  of  homo  niU''t  not  lonciiil.  'ii-t 

DEFENl'K.    See  rLKAiiiNo  AM>  KviDKSiK  Kon  THK   Dkkkn- 

HAST. 

DELIVERY  AND   I'AYMENT, 
delivery  implied  in  rfeei|it,  7 
actual  or  conHtnu-tive.  i'l, 
rishtH  of  property  and  po^Hension.  '2'i 
property  may  pans  witiioilt  deliveiy.  20 
eondition  an  to  price  a«»t'rtiiinal.li',  iil. 
etl'ect  where  not  aseertaniahle.  '</. 
rii«l4  after  sale,  27  ,         ■  , 

f;oods  to  he  delivered  on  a  futme  day,  iil. 
I    "  =  verv  and  payment  conteniporaneoiiH  nets.  ul. 

■■  not  the  essence  of  a  contract.  2H 
\       re  nothing  is  said  abo'.it  the  time  of  delivery,  id. 
i.iative  position  of  tiie  parties,  /,/. 
seller's  lien  for  the  price,  i'l. 
lien  in  case  of  an  exclian^re,  i'l. 

conditional  possession,  "iy  v.      ; 

huver's  ri"lit  of  possession  where  ^'ooils  sold  on  creilit,  "'. 


7. 


how  it  may  i)e  defeated,  i'l 
sellers  lien  durin<;  possession,  i'l. 
his  ri^ht  of  stoiipa^e  ni  tioiisihi.  1 
when  goods  are  held  to  he  //(  Irnii.^ifii.  m 
ert'ect  of  stop()av;e  in  h-iiii-tilii.  :U) 
'oods  to  be  delivered  before  payment,  i'l 


wien  time  of  deli  ^  cry  is  no 


it  tixrd  to  a  day.  i'l. 


'I. 


jjoods  to  be  paid  for  before  delnery.  1 

renunciation  of  contract,  i'l. 

price  directetl  to  be  sent  by  post.  31 

jK)st-ottice  order.  I''. 

dishonoured  bill,  ''/.  . 

writing  off  debt  due  from  .igeiit  by  agent,  n 
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DELIVERY  AND   rAYMENT-ro«a/iHC(7. 
banker's  cheque,  31 
bill  of  excluuige.  32 
debt  paid  to  a  third  party,  iil. 

DELUSION, 

aftecting  the  contract.  164 

DEODANDS, 

abolished,  362 

DESCRIPTION, 

sale  by,  IIH.    See  Warranty. 

DETINUE, 

by  whom  maintainable,  183 
defence  in  action  of,  19H 

DISEASES, 

congenital,  or  otherwise.  6H 
alterations  in  structure,  i<l. 
temporary,  71 

DISEASES  OF   ANIMALS   ACT.  1894. 
applicaaon  of  provisions  of,  to  horses,  92 
glanders  and  farcy  "  diseases"  under,  id. 
unlawful  to  expose  diseased  horse  for  sale  under,  iil. 
disinfecting  vessels,  vehicles,  (S:c..  under.  308 
provisions  of.  ;is  to  making  orders  as  to  the  muzzling,  &c., 
of  dogs,  370 

DISTRESS, 

auctioneer  selling  goods  taken  by  illegal  distress,  40 

goods  sent  to  auctioneer  to  be  sold  piivileged  from,  iil. 

horse  bringing  goods  to  market  exempt.  57 

guest's  horse  at  an  inn  exenijit.  223 

horse  at  a  farrier's  exempt.  235 

horse  at  livery  not  exempt.  239  ^ 

nor  horses  during  agistment,  247 

except  when  taken  in  to  rest  for  a  night.  247.  248 
distinction  as  lo,  where  cattle  enter  l)y  breaking  fences,  248 
limitation  of,  under  Agricultinal  Holdings  Act.  id. 
(laiiKKjf  fi'<i.iiiiit.  mav  be  taken  for  injury  to  chattels  upon 

the'land,  390  ^  ,    -i 

horse  with  rider  cannot  be  distrained  da ni(i(/e  feasant,  id. 

but  horse  being  led  may,  id. 

DOG, 

where  a  dog  bites  a  person,  371 

necessity  of  ownership,  /'/. 

report  tiiat  dog  had  been  bitten  by  mad  dog,  372 

where  it  had  bitten  a  child,  id. 

not  necessary  to  show  that  dog  has  bitten  another  man,  id. 

but  iti  nnist  have  exhibited  ferocity  towards  mankind,  id. 

evidence  of  scienter.  /'/. 

complaint  to  wife  may  be  evidence  against  husband, 
372,  373 
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DOG — continueil. 

complaint  to  huslnuul  will  not  render  wife  liable  after 

his  duiith,  iMS 
when  knowledf,'e  of  servant  ix  knowledge  of  master,  /(/. 
no  difference  between  corporation  and  individual.  /'/. 
qntirf   whether    promise   to   make    compensation    is 
evidence  a^jainst  owner,  xil. 
damage  done  bv  dog  to  game,  ground  of  action,  ul. 
where  a  dog  worries  slieep,  ilTl,  H74 

evidence   of  niisehievous   propensity,   unnecessary   under 
Dogs  Act,  1900.. .:i74 
in  case  of  injin-y  to  cattle,  id. 
proof  of  ownership,  ('/. 
"cattle  "  includes  horses.  iVi'} 
The  Dogs  Act,  1H71,  i<l. 

dangerous  dogs,  order  for  confinement  or  destruction 

of,  /(/. 
fine  ifor  non-compliance  with  order,  id. 
general  restrictions  on  dogs  being  at  large,  id. 
The  Diseases  of  Animals  .\ct,  1H94...;{76 

power  of  JJoard  of  Agriculture  to  make  orders  as  to 
muzzling,  &c.,  id. 
liability  for  trespass  by  <log.  :{78,  ;!90 
negligence  without  proof  of  scienter,  J17H 
trespasser  cannot  mamtain  action  for  injury  by,  380 
effect  of  negligence  on  part  of  person  bitten  by,  id. 
shooting  a  dog  for  worrying  slieep,  id. 
for  worrying  fowls.  iWl 
for  chasing  deer,  id. 
in  self- protection,  id. 
in  protection  of  property,  /'/. 

DHIVING.     See  NE(;LiaENT  Dkiving. 

DROPSY, 

of  the  skin,  88 
of  the  heart,  id. 


^fl 


DRUNKENNESS, 

of  contracting  party. 


171 


EARNEST   AND   PART    PAYMENT, 

a  requisite  under  s.  4  of  Sale  of  Goods  Act,  7 

two  kinds  of  earnest,  14 

symbolical,  l.") 

pecuniary,  id. 

should  be  retained  by  vendor,  id. 

the  old  rule,  id. 

effect  of  earnest  under  s.  4  of  Salt  of  Goods  Act,  id. 

effect  of  part  payment,  id. 

oral  contract  to  treat  jirevious  payment  as  part  payment,  lb 

che(]ue  sent  liy  post  returned,  id. 

ENLARGED  GLANDS,  89 
ENLARGED  HOCK,  89 
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ENTIRE  CONTRACT, 
what  is,  2 

EVIDENCE.     See  Tlkadino  and  Evidknce. 
EWE   NECK,  89,  109 

EXCHANGE.    See  BuyiNo,  Skllinu  and  Exchanging. 
what  is,  1 

EXECUTED  CONTR.\CT. 
what  is,  1.    Sec  Sale. 

EXECUTORY  CONTRACT. 

what  is,  1.     See  Agreemknt  to  Sell. 

EXPENSE.     See  Damages.  Keep. 
of  keep,  210 

consequent  on  warranty.  212 
in  selling,  damages  for.  iil. 
in  advancing  horse's  value,  213 
of  veterinary  certificate  and  counsel's  opinion,  id. 
travelling  expenses,  when  included  in  damages,  id. 

EXPRESSUM   FACIT   CESSARE  TACITUM 
applies  to  warranties,  128 

EYE, 

how  far  loss  of,  patent,  143 
convexity  of,  144 

FAIRS  AND  MARKETS  OVERT. 
sales  at  fairs  and  markets  overt,  54 
the  general  rule  of  law,  id. 
when  market  overt  is  held.  id. 
where  market  overt  is  held.  id. 
market  overt  in  London,  55 
market  overt  without  the  city  of  London,  id. 
Markets  and  Fairs  Clauses  Act,  id. 
setting  up  private  market,  id. 
horse  "  an  article  "  within  Act,  id. 
building  separated   from    auctioneer's   dwelling-house   by 

yard,  56 
horsedealer's  premises  "  a  shop,"  id. 
where  a  horse  at  a  fair  is  exempt  from  distress,  57 
sale  of  diseased  animals  in  market  overt,  id. 
purchaser  of  stolen  horses  in  market  overt,  61 
restitution  of  stolen  goods,  notwithstanding  sale  in,  64 

FALSE   QUARTER,  69 

FALSE    r  "PRESENTATION.       See 
Contracts,     Represkxtation,     and 

SENTATION. 


Fraud,  Fraudulent 
Fraudulent  Repkk- 


FARCY, 

identical  with  <;limdtis.  91 

a  "  disease  "'  under  Diseases  of  Animals  Act.  92 
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FAUIUEU. 

definition  of,  '231 

fiinnot  refuHc  to  shoe  a  horse,  id. 

when  brousht  at  8  reasonable  time,  282 

iin»weral)le  for  his  own  want  of  nkiil,  iiJ, 

where  a  tliird  person  is  afl'ected,  iil. 

when  answerable  for  his  servant,  i<l. 

action  a^ai-it  a  farrier  for  prickui};  u  horse.  dI. 

CollliiK  \.  liodwttij.  id. 

rule  as  to  farriers,  233,  234 

no  insurance  against  injury,  234 

peculiar  difficulties  should  be  mentioned,  id. 

coming  at  an  unseasonable  hour.  234,  23") 
fiUTvin};.  &c..  in  the  street,  235 
iiorses  standing  to  be  shod  not  distrainable.  ((/. 
iiorse  may  in-  detained  for  the  price  of  his  siioeing,  id. 

such  lien  is  favoured  by  law.  id. 

extends  only  to  each  particular  time,  236 

liability  to  feed  a  horse  detained,  id. 

rAUI.TS,   SALE  OF   (iOODS  AVITH  ALL, 
excludes  latent  defects,  163 
un''^ss  there  be  an  express  warranty,  id. 
or  fraud  is  used  to  conceal  them,  166 

for  instance,  the  practice  of  plugging.  167 
no  difference  whether  sale  takes  place  in  market  or  pri- 
vately. ('(/. 

FENCES. 

liability  of  agister,  when  out  of  order,  244 
maintenance  of,  390 

obligations  of  railway  comjianies  in  respect  of,  391,  392 
fence  within  station-yard,  392 

FEIliE    NATUR.E,  368 

.  .  KOCIOUS    AND    VICIOUS    ANIMALS, 
wild  and  tame  animals,  368 

as  to  annuals /('W  natttrtc  only,  scienter  unnecessary,  id. 
a  bear  fastened  by  a  chain,  id. 
an  elephant  kept  for  the  purpose  of  exhibition,  369 
principle  laid  down  in  Fletcher  v.  liylitiidn,  id. 
what  ought  to  be  the  liability  of  the  person  keeping  them. 

370 
the  Athenian  and  Roman  laws,  id. 
the  French  code.  id. 
argun    ut  in  Mason  v.  Keeling,  id. 
decision  in  Scotland,  id. 
reversed  in  the  House  of  Loi-ds,  371 
in  England  a  scienter  is  held  necessary.  /'/. 
where  a  dog  biles  a  person,  id. 
necessity  of  ownership.  371.  372 
strav  d()g  on  defendant's  premises,  372 
report  that  dog  had  been  bitten  l)y  a  mad  dog,  id. 
wIkvi-  do^  had  billen  a  child,  id. 
not  necessary  to  >-how  tliat  dog  has  bitten  auoUicr  man,  c/. 
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FEROCIOUS   AND  VICIOUS   ANIMAI.S-<on^m«|<?. 
but  it  must  have  evinced  ferocity  towards  iiuinkiiid,  »<2 
evidence  of  scienter,  id.  •     ^  i      i       i 

complaint  to  wife  may  be  evidence  ag.unst  liusUina. 

complaint  to  husband  will  not  render  wife  liable  after 

his  death,  878  .    ,         ,    ,        ,         ♦„.  ; ; 

when  knowledge  of  servant  is  knowledge  of  master,  i,l. 
lio  difference  Wtween  a  corporation  and  an  mdivKlual,  /'^ 
qiitei''    whether   promise  to   make    compensation    is 
evidence  against  owner,  u/. 
damage  done  by  dog  to  game,  ground  of  action.  ^,A,  .ii4 
where  a  dog  worries  slieep,  871,  874 

evidence    of   mischievous  propensity    unnecessary    under 
Dogs  Act.  1906... 874 
in  case  of  injury  to  cattle,  id. 
proof  of  ownership,  id. 
•'  cattle  "  includes  horses  and  mares.  .J7.J 
The  Poiis  Act,  1H71,  id.  ,  ,  , 

order  for  confinement  or  destruction  of  dangerous  dogs, 

tine  for  non-coinpliance  with  order,  id. 
general  restrictions  on  dogs  being  at  large,  ul. 
The  Diseases  of  Annuals  Act,  1894.. .376 

power  of  Board  of  Agriculture  to  make  orders  as  to 
muz/ling,  &c.  dogs,  td. 
straving  horse  kicking  a  child,  td. 
trespassing  horse  injuring  another  horse,  i<l. 
result  of  authorities,  877 
cattle  straying  off  highway,  878 
liabilitv  for  trespass  of  dog,  nl. 
negligence  without  proof  of  scienter,  irf. 
breaking  horses  in  a  public  place,  61V 
where  a  mad  bull  wounds  a  person,  t((.  . 

where  a  bull  singled  out  a  person  wearing  red,  ul. 
where  a  ram  injured  a  person,  id. 
where  a  vicious  beast  kills  a  person,  irf. 
owner  bound  to  secure  a  vicious  animal  at  all  events,  id. 

he  is  liable  to  an  action  for  damage,  ul. 

the  gist  of  the  action,  380 

not  necessary  to  prove  negligence,  ul. 

when  the  action  will  lie,  ul. 
iniurv  occasioned  by  a  vicious  bull,  td. 
shooting  a  dog  for  worrying  sheep,  id. 

for  worrying  fowls,  381 

for  chasing  deer,  id. 

in  self-protection,  id. 

in  protection  of  property,  td. 

FISTULA   OF   THE   ^VITHERS,  104 

FOOT-PASSENGER, 

custom  to  take  right-hand  side,  341 
his  ri"ht  to  cross  a  road,  34o 
rule  oi  the  road  does  not  apply,  t<(. 
going  over  a  crossing,  id. 
alighting  from  a  tram-car,  td. 
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FOUM    OK    WARltANTV,  127 
FOLXDKU,  K«» 

FRAUD. 

tivuidK  8ult>.  182,  168 

unlesH  party  (It'fi'iiiuled  uislifs  otlifrwise,  iC8 

iiiul  unless  injustice  results,  iil, 

or  lie  continues  to  deal  with  the  article.  iiL 

in  what  it  consists.  l.W 

moral  fraud,  /(/. 

must  concur  with  dama^'c.  iil. 

lepd  fraud.  160 

principle  of  relief  for,  /</. 
not  fraud  to  suppress  what  there  is  no  dutv  to  coiuniuni- 

cate.   161 
collateral,  does  not  avoid  deed,  162 
when  implied  by  a  foolish  bargain,  id. 
practised  upon  the  buyer,  18S 
practised  upon  the  seller.  16i» 
of  infant,  170 
of  a  married  woman,  i<l. 
i^n  a  weak-minded  person,  171 
on  a  person  when  drunk,  iil. 
goods  returnable,  where  there  is  fraud.  177 

FRAUDULENT   CONTRACTS, 

where  the  law  does  not  interfere.  156 
where  several  persons  combine  to  cheat,  itl. 
conspiracy  to  cheat  indictable,  iil. 
there  must  be  evidence  of  concert.  /(/. 
what  evidence  has  been  held  iusulHcient.  id. 
conspiring  to  obtain  money  by  false  pretences,  157 
conspiring  to  induce  a  creditor  to  forego  his  claim,  id. 
where  only  one  person  cheats  an  action  lies,  id. 
Chaiidrlor  v.  Lopim,  id. 

remarks  on  that  case,  15H 
form  of  action.  159 
foundation  of  action,  id. 
in  what  fraud  consists,  id. 
there  must  be  moral  fraud,  id. 
etlect  of  fraud,  id. 

how  the  ((uestion  of  fraud  is  to  be  decided,  id. 
falsehood  nmst  be  followed  by  damage,  160 
a  naked  lie  no  cause  of  action,  id. 
presumptioi.  that  person  defrauded  was  influenced  by  the 

niisre[)resentation,  id. 
due  caution  must  always  K  orved,  id. 

not  fraud  to  suppress  wha.  .•  is  no  duty  to  eommimicatc 

161 
requisites  to  an  action  on  false  representation,  id. 
or  on  breach  of  warranty,  tW. 
ciii'CKt  iiiiptitr,  id. 

a  visible  defect  and  a  nude  assertion.  162 
dealing  talk,  id. 

collateral  fraud  does  not  avoid  u  contract.  ;  /. 
o.  28 
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FRAUDULENT  CONTRACTS--to,t<t».f«f'?. 
a  foolish  bargain,  Itt'i 
topreHtntation  known  to  be  untrue,  IBJ 
mUe  before  a  sale  by  auction,  «(. 
made  bv  a  bidder  at  an  auetion,  ... 
representation  not  known  to  be  true.  i«. 
a  well-Kfound.   .  belief,  IW 
d.lusion  affecting  the  contract.  i<l. 
veinesentati^n  to  prevent  >n«.l"""^^;;. '''■., 
representation  through  a  third  part>,  i.^ 
representation  by  a  third  jmrty,  i>i- 
:.  oonii  fiih  representation,  16.) 
^X:ig:i^!:^'wUh^n7't'-excludes"latentdefeots,-W^ 

unless  there  be  an  expi.ss  warrant.v.  i'^ 
or  fraud  is  used  to  conceal  theiii.  100 

t^  m  P.JSL  .uarket  not  evid^ce  of  fraud,  Ul. 
contract  made  voidable  by  fraud,  168 
wlure  fraud  is  practised  upon  the  busti,  I'l. 

he  nuiv  recover  price,  id.  . 

except  where  it  works  injustice,  !</. 

Xi'e  he  conthn^es  to  deal  with    he  allele,  ,</. 
where  fraud  is  practised  upon  tl-e  >*;"«''  1«», 
resale  bv  the  buyer  to  an  innocent  xendec,  i«. 
contract  with  intent  to  cheat  the  seller,  id. 
preconceived  design  of  not  paying  for  goods,  id 

question  for  the  jury,  id. 

resale  at  a  reduced  price,  nu  . , 

unst:rped  agreement  "^f  f'f -'^hZoured    "  ' 
pavinent  by  a  cheque  which  is  dishonourLd,  ul. 

fraud  of  an  infant,  '.(/. 

of  a  married  woman,  t".  ■    i    i    ici 

where  a  contracting  party  is  weak-minded,  1-1 
drunkenness  of  a  contracting  party.  %<l. 
goods  kept  by  the  party  when  sober,  id. 
FRAUDULENT    REPRESENTATION. 
Contracts. 

action  for,  187 

statement  of,  in  claim,  18» 

proof  in  an  action  for,  1.W 

defence  to  an  action  for,  '201 

FURIOUS   DRIVINCi, 

causing  death  by,  manslaughtei.  >'^-;;  •>■** 
causing  injury  by,  when  indictable   Jib 
in  Metropolitan  I'olice  District,  id. 

convieUontif  when  a  bar  to  subsequent  action,  36B 

'    dful  property  of  owner  of  land,  ."86 

owi.er^hai  a  right  to  have  it  undisturbed,  id. 
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ii.KMF— ton  fintirtl, 

L'littlt'jjiite  owiu'i-s  have  not  rij^lit  of  Hhooting,  ;(h6 

when  r»!s»'rvation  of  manorial  ri>,'htH  int'lu.les  shooting,  id. 

(i  round  (lanie  Act,  5187 

two  pt'rxons  iMinaRtMl  in  oonnuon  inn'Huit,  /'/. 

ti-i'spaHH  in  Hcarfh  of,  1187,  !18H 

sIiootiiiR  from  tht-  lii>,'hwa.v,  !WH 

<;amt'  falling  on  anotlier'x  hind,  iil. 

conviction  for  unlawfully  obtaining,  iil. 

(lATK, 

left  open  l)v  agister,  :34JJ 

of  a  ticld  left  oi>en,  »91 

of  a  railway  crosMing  left  open  wiiere  there  \*  a  statutory 

obligation,  iil. 
statutory  obligation  to  maintain,  il92 

of  a  railway  station  left  open  where  no  statr.tory  o'jliga- 
tion,  ill. 

GKNEllATIVK   OlKrAXS, 
discharge  from,  90 

GIHIJING, 

hacking  and,  72,  90 

(IIFT, 

re(iuisite8  of  transfer  of  property  by,  2 

({LANDKRS,  90-92 

infectious  to  mankind,  91.     See  also  Disea.sks  of  Animals 
Act. 

(iLA--"^'  EYE,  93,  144 

GLAUCOMA,  92 

GOODS  HARGAIKEl)   AND   SOLD, 
for  payment  of  the  price,  182 
proof  for  the  plaintifl',  190 
defence,  199 
damages,  207 

GOODS   SOLD  AND   DELIVEIIED, 
for  payment  of  the  price,  184 
proof  for  the  plaintiti',  191 
defence,  200 
damages,  208 

Git  ASS.     See  Ixxk.    per  and  Ar.isTKR. 

(illE.\SE,  98 

GKOGGINESS,  93 

GRUNTING.  93.  103 


GUEST.     See  Tnvkkkpkr. 
GUTTA  SERENA,  93,  144 
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HAltK.    S.>e  HiNTiso  iiml  Thrxpahsimi 


HAUNE«S. 

■luict  in. 


127.  1»0,  181 


""'"win Jlipunst  an  ann  kft  fettered  on.  8jg 

..ernon  injured  l.y  fallinR  oxyv  l.e«r  on.  »26 
opportunity  of  seeniK.  ul. 

ranninu  ovtr  titoncH  by  niK»>t  on.  «2. 

level  croHHing  in  improper  stiite,  ul. 

leiivinc  it,  iind  HUHtainiiiK  nijury,  i*/.  . 

exca'xtion  adjoininK.  when  u  pul.lic  nuisunre,  «^ 

Xre  HteHn.-roller  on.  conKtitutes  a  nu.^anre.  82H 

true  tent  of  leKnlliability.K/. 

nedect  of  statutory  duty  by  surveyor  P'-  »»{•  f  ^  ., 
abatement  of  nuisance  on.  by  pnvaU- nul.Mdual.  84.. 
trespass  ir  pursuit  of  gatiie  from.  »»« 

HIUING   HOllSKS. 
lettinir  for  hire,  'i.'jO 
warranty  of  fitness  for  a  jour-.ey.  id. 

■;r:M«;,r  rr  r^-i ... .,»,.,..  .«*  »„ «... 

selecting  a  particular  carruiKe.  i->i     . 

where  a  particular  horse  is  selected.  »i. 

horse  should  not  be  used  for  purpose  other  than  that  fo. 

which  it  was  hired,  id. 
what  care  is  required  on  p.ut  of  hirei,  ul. 

•zr,A 

Samhrxoi,  \.  CoUim.iil. 
judgment  of  Collins,  M.K..  .ao4.  2  .o 
Co-'iK'  Co.  v.  M<.</'/iVA-.  distinguished.  2i.5 
iudcnient  of  Komer,  L..T..2.')6  ^      .    ■; 

infancy  good  defence  to  an  action  on  contract,  u?. 
r/H,«,where  action  is  founded  on  tor  .  .<^ 
where  hirer  is  answerable  at  all  e^ents,  ul. 
unnoccssary  deviation,  tV. 
where  negligence  must  be  proved,  I.u 
where  the  horse  falls  lame,  i</. 
where  the  horse  is  exhausted,  nl.  _ 
xvheve  the  horse  revises  its  feed.  id.  . 

wfic-re  the  horse  is  returned  in  worse  condition,  vl. 
expenses  of  curing  sick  horse,  ul. 
where  the  liorse  is  improperly  doctored,  2.>8 
who  must  pay  for  shoeing,  id. 

;:r,;i«'E  L-iS'ir.  'S-:t.o..o»  iu«u„„ 

at  comiaon  law,  id. 
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HIHINti   HonsKS— <<m/iH«../. 

now  biiilee  iii<Hctiil>le  for  larcetiv  l)V  '24  A  '!•>  Vict.  c.  ttO, 

H.  a... 259 
horMe  liiri'd  l)\  u  Htrvunt.  /»/. 
owiifrV  liability  in  cune  of  accitlcnt.  '260 
horHeM  driven  l>v  tiie  owner'x  m'rviint»,  /'/. 
horMeH  driven  l>v  the  ownei-'H  Herviintri  ti>  :i  ciTtuin  pliu-e, 

id. 
horHt'H  driven  ulxutt  town  by  the  owner' ^<  servants,  id, 
Ldiighir  v.  i'tnnler,  '2ttl 
owner  lield  liiible  in  (^uiinnnn  v.  Jiiirmtl.  id, 

weiirinK  the  liirer's  livery,  id. 
a  job-niaHter'H  agreement,  '2U'2 
where  the  hirer  in  liable  for  damage,  id. 
hirer  liable  throUKh  his  own  conduct,  id. 
hirer  liable  where  lie  might  have  controlled  hi-  nervant,  id. 
M'Lunghliii  v.  I'rijor,  'HM 

oiilnion  of  the  Court  of  (.'omuion  I'leus,  '^64.  '265 

the  general  rule,  '264 
where  the  hirer  would  not  be  liable,  id. 
hirer  sitting  outsiile  liable,  Mii 

servant  is  aetinu 


for  the  hirer  or 


jury  nuist  decide  whether 

owner,  id. 
hir  '  of  driver  only,  266 

liability  of  hirer,  id. 

.Junrx  V.  Snilhird,  id. 

Qitarmiin  v.  liiirmlt,  distinguished.  "267 
liability  of  contractor.  268 

construction  of  contract,  id. 

hire  of  horse  and  driver,  id. 

verbal  contract,  control  of  driver.  2(')!t 

hire  of  \an.  horse,  und  driver,  id. 

no  evidence  of  control  of  driver  l),\  hirer.  /(/. 

construction  of  agreement.  270 

hirer  and  contractor  both  held  liable.  /(/. 

hirer  only  liable,  271 
liability  of  joii-master  to  hirer.  '272 

hire  for  use  of  traveller,  id. 

theft  from  carriage  by  stranger.  ('(/. 

scope  of  driver's  employment,  ('(/. 

theft  by  dri\er,  ili\ 
liability  of  cab  proprietor  to  driver,  id. 

relation  between  the  parties,  /•/. 
a  hirer's  agreement.  274 
hiring  for  a  year.  ((/. 

right  to  continue,  id. 

HOCK, 

enlarged,  79 

HOKSE, 

an  "article"  within  Markets  and  I-'ans  CliUiscs  Act,  .>'l 

bringing  goods  to  market  exempt  from  distress,  'u 

exposun-  for  sale,  when  diseased.  92 

sale  of,  by  order  of  Court.  181 

accident  to,  in  yard  of  railwuy  company,  ;iO:> 
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HOllSK-.""''"'"'''-        .       „_ 

iR'KliKiiuo  in  hiiim-MHiHR,  »»« 

friKliU-niiiK  1>.V  11  tirt-l)itj.k<t,  u  . 

liv  Villi  It'ft  on  roiiclHUli',  Ulw  .  •       ■  1 

In  an  .Su'-.lriv.r  blowing  off  hU-uu.  ut  a  cro-,Mn«.  <-/. 
»,;  l.loNvinK  off  xUani  .it  .i  Ktut.on.  ../. 

uc-iident  tl..!  vtHult  of  H.uW.ii  fiiKl't  of,  »!J5.  !«»» 

kiokinK  iliiKl  «'n  liiKlnvu.v.  »!»M,  )17tt 

kickinK  iit  u  »hU'.  «"W 

injury  to,  l),v  il(>K-  »7-»- "'''       ^,      ,  „-« 

l,rfukin«  horncH  in  u  |ml.lu-  I'l'"-^'-  »<». 
Nvlierc  .1  vicious  lioine  kilU  iv  person.  t,i. 

HOllSKlUlKAKKlJ, 

liuhle  for  »liunuj!i',  'I'M 
huH  a  lien,  "iJI? 

HORSKDF.ALKU.    . 

(U'finition  of  'i  horsot.tiilfi.  .»•> 

tlie  inoinii'tuv  of  AldnaKf  "•  "'• 

no  «lutv  i>ii.vat)lf  l>,v.  «'•  . , 

t.x,.n.i.tion  fron.  lic.uo  for  n.-rvanls.  i.?. 

eiitrv  of  .UH.rii.tion  of  i.ron.iH.'s  l.v,  Jj.. ' 

Kulouf  horse  by.  on  Sun-Uy  lUfKal.  M 

.'ivini- ii  Wiirrunt.v  on  a  huntlii.N .  »•*  ♦.  ri,.-i«P«  Act 

f,l..miHes  of,  yvht:n  a  '•  Hhop"  witlnn  Markets  CUuses  Act. 

He?i.?..f.  lu.s  in.rlie.l  autlmrity  to  warrant,  18H 

alUx't'd  iiMiKf  not  to  warrant.  IHW 

warranty  l.y  -ryant  ..f,  on  ""••'];;"t'^l  »"^""'  "'• 

liis  servant  forbid  to  warrant,  140 

f-enerul  nile  as  to  liability  of,  tor  war- 

HOUSKSTKALINd. 

Htatnteofi4.v2.-.\K-t.e.9«....^< 

<lesc-rii>ti(>n  in  an  iiKUotnient,  .)« 

when  tbi'  offenee  is  complete,  ('/. 

property  ^iven  up.  •"•»  . 

ik-liytry  of  a  l.orse  to  a  strauKci.  »/. 

(leliyery  on  trial.  60 

■roods  taken  without,  consent.  "(• 

appropriation  of  a  bii;c..  horse,  y^ 

larcen-   witliout  proof  of  sale.  *'(. 

taking  yyith  intent  to  use   ul. 

possession  six  months  after  loss.  60 

Ivhere  a  horse  is  stolen    ron.  the  hner,  2a8 

where  a  horse  is  stolen  by  the  hner    «J.  . 

inuululem  appropriation  by  bailee  of  a  horse.  ./. 

HOSTLEll.       See    ISNKKEFKlt. 

HOTEL-KKKrEU.     See  Isnkkevku. 

HUNTINO   AND  TUESrASSlNO 

fresh  pursuit  oyer  another  s  land,  Mi 
pursuing  vermin.  «/.  . 

no  unnecessary  damage,  ui. 


intv  bv  servant.  141 
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HlNTINci   ANI>  TItKSl'ASSINti-rf.»^»iH«</. 

JlKKinK  '<"■  "  '"^'  *'■••  "**" 
hiiiititi){  ("••  iiniiwi'iiiciit.  ill- 

himlMn.ii.  liul.l.-  r...-  .iaiiiuKf  .I-"-   .v  thv  H.-l.  ,  ISM., 
Iimsl.r  of  lioUM.U.  wli.ii  r.'H|M.iiMl.lf  for  lli«'  liil'L  '  '• 
killing  'I  '''"'''  ""  'iiintliir'n  luixl,  iil. 
tiikiiiK  II  Htiiu'  "11  iiii"lli«'i'«  ''">'••  "'• 
hunting  II  "tiii.v  titer,  if/. 

he  \wx\i  n«lit  t..  liiiNf  lii«  ),""•"•  iimlihluilM- 
cattltT'iti'  owiieix  Imvf  iit)t  HkIiI  i.f  HluK)tin«,  <-'• 
rfHeisiition  t.f  H:  '  '^  of  loi-'l"  <>'  iiiunci...  c/. 
wlio  iiMV  kill  Imi.  .  «itlii>ul  ii  Kiiuif  ccitilU-uU".  <-/. 
{trouiurduim'  Ait.  IMM()...!IM7 
un.v  pfiitoii  iim.V  limit  Imit -,  i''. 
coiitinufil  tn-^pHHx.  «/. 

two  iHi«,iiH  tii«iiKttl  ill  11  ctmmioii  imipoHf.  nl. 
tivKjiasH  ill  >iiiii-li  of  Kiiiiii'.  til. 
hunting  with  IiduimU  t.r  KifvlioiiiKh.  »fS» 
juiiHtlii'tiiiii  of  jii^-tii'fs  oustfil.  ill. 
trfspiif-s  fmiii  til-  hiKhwiiv,  nl. 
from  own  huiil  to  pick  up  )iMuv,  ooJ 
uiidtr  -I't  tV  -20  Vict.  c.  114.  i«/. 
kvinK  hiiiulb  oil  11  tiinpiissfr.  "'■ 
oiipoHiiiK  foiff  t»  foifi".  ill- 
defL'iitt;  to  nil  notion,  "'. 
distifss '/(("I",'/'- /«'•■»""'■  "^'^    .      ....      1 
horsf  with  11  liiliv  laiiiiot  hf  tlj»triunt;il, 
but  h  .rsf  l)fiii«  li-tl  miiv,  i<l. 
action  of  tr.'sri,^"  livs  {<•»•  lidiiiKoyti-  l.uul, 

l)ut  not  whfif  11  tloK  jiimi"*  >»<■"  «■  "'-''''•  *"■ 
nmintfimncf  of  ffiifi's,  "'■ 

cute  of  a  tifld  left  opin,  a«l  .  ■ 

U-avinp  p^tf  open  where  there  is  statutory  obligation,  ,-/. 
statutory  ol.li«ation  tonwintam  K'^t^'"' ?"-..„   .„,.,   .,y;; 
leavin«  pite  open  where  no  statutory  obhsation,  .«•-,  oV 
fence  w  ithiii  station  yard,  a9iJ 


IDKNTIFK'ATION. 

of  child  with  person  ni  charge,  aJJ 

of  passen-er  with  tlriver.  doctrine  of  exploded.  >■!. 

INFANT. 

may  be  ii'i  ii«ent.  H 
fraud  of.  170 

S':;Ji^;!;:S-s!:Sta,Uial  .round  of  ^tK,n  is  contract,  1.7 

when  liable  for  injur-   to  hired  horse,  iob 
INHERENT    VICE.     See  Cahrvim*  Houses 
INITIALS.     See  Si.iNArLKK. 

INNKEEPEU, 

his  business,  •21') 
definition  of  an  inn.  H- 
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.'ilH 

"  only, 


derivHtlon  of  huHtler,  'il6 

who  i»  li  K«if»t,  ill. 

whiit  uii  hiiiki't'iH-r  iiiuh>rlak««H.  nl. 

Innki'eiH-r  i-oiii|M>lliil>lf  to  r.o«'ivi-  »  tiiivi'ller.  till 

nmv  U  iinHpU'fl  fur  n-fu«inK.  '''. 

whiit  liUM  iM-en  h«'l<l  to  Ih-  no  ileffiicf,  nl. 

xiokncHH.  clrunkonin'H*,  *c.,  iil. 

action  for  coniiKUixiition,  nl. 

not  lialilf  for  ri-fuHinR  to  Hnppl.v  jMiKt-liorM-it.  nl. 

travi'lW-r  not  tntitled  to  npUct  imrti<nhir  lUMtrtnunt- 

liabilitv  of  innk.'.|)«r  liniitt'<l  l.v  M  A  27  Vict.  v.  41.. 

hornoH  fx»in|>t«d  from  oin-rution  of  thiH  Att.  nl. 

"wilful."  in  Hfition  1,  niiiMt  be  tvtA  with  "lut 

M'rlml  «<rror  will  not  vitiiite  notii-e,  nl. 
oniixHion  of  word  "  net,"  inateriul.  i<l. 
wulariod  nuinaK»'r  not  liahli'  an  innkePlH-r.  nl. 
mxxlH  to  wldi-h  hiH  liuhility  cxt»'nd«.  'il» 
lialiility,  how  ouKted,  id. 

nenliKcncc  on  part  of  RtieMt,  i<l. 
whtre  II  KiU'-.fx  horHi'  in  Mtolen,  i»/. 
whcri'  another  jwrHon'H  horw!  is  tttolcn,  'i'iO 
principlf  uiM)n  which  liability  di'i>endH.  iil. 
circuniMtaneiM  uxdor  which  he  becomes  merely  a  Lailte.  Ml. 
horne  out  at  ■  r.is    l.y  the  K>ieHfH  desire,  nl. 
horne  out  at  «riiKS  without  the  KUent  h  desire.  220.  iil 
where  ii  KUest's  horse  in  .  .jured,  '2*21 

presumptio.   of  neK'liK'f  "i'""  ftKi""'*''  the  unikeeper.  iil, 

'22'2 
not  rebutted  l)y  KtabieK  l)einK  out  of  his  control,  'ias 
:i  guust'K  horse  not  distrainiil)le.  iil. 

even  where  he  is  aecoininodated  out  of  the  niii. 
or  uses  a  stable  provided  for  the  occasion,  nl. 
innkeei)er's  lien.  2'2»,  224  ,      .,    , 

innkeeper  has  ti  lien  on  a  horse  for  its  ueep,  ^*< 

whether  in  the  stable  or  at  ^rass,  /(/. 
he  cannot  d'      n  a  ^uest  for  his  bill.  nl. 

but  may  ..   aiiu  bis  horse,  nl. 
what  his  ritilit  of  lien  dej^nds  on,  22.'> 
horses  and  oarriaKes  sent  to  li\ery  i>.t  an  nni,  yl. 
cannot  sell  one  horse  for  the  keep  of  others,  id. 
has  a  lien  on  a  horse  left  by  a  wron^-doer,  id. 
l)Ut  not  if  he  knew  it  at  tlie  time  it  was  left, 
a  horse  left  by  the  police,  id. 
giving  e  jfuent  credit,  ii'. 
a  third  party  when  answerable,  id. 
horse  removed  to  defeat  the  lien.  id. 
keep  duriuf?  detention,  id. 
he  cannot  use  a  horse  he  detiiiiis,  'iii 
he  could  not  formerly  sell  n  horse  he  Jitauied.  id. 
but  may  sell  a  horse  after  six  weeks,  i,2.,  22S 
advertisement  of  sale,  'i'2» 
waiver  of  lien.  id. 
distrainor  may  sell  a  horse  for  Ins  keep,  22W 


(•</. 


220 


iMi»:\. 
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INNOTKNT  VKNDKI'.,  ,  ,  ,     ,  ^^ 

ni»nh'  to,  l»y  huycr  umlfr  (ruuilulfiit  wilf.  HHI 

INSl'KdlON, 

imrchiiHt!  without.  1-17 

INTHUKST, 

wlifii  ii'i'tivi'iiililf,  '2fM 

INTKIUT.KAUKII. 

l>v  iiiu'tioiu'i  r,  wlnii  iillowtd.  M) 

oliiiiiiM  mutt  Im-  fo.txtfii»»vf.  HI. 
iiicxU'  of  tr.viiiK  iliMpvitftl  titli',  llH 

JAlNimK,  115 

JOHMASTKU, 

IcttiiiK  (or  liiif,  "i-'fO 

lUK  uKn-eiiif  nt,  'M'i  , 

wliori-  thf  hirrr  u  HaMi-  to  for  iluiiiuKf,  nl. 
liability  of,  to  hir.r.     S...  Mmisit  IIi.ksks. 


KEKr. 

rt'COViriiiK  tlie  lost  of,  'ilO 

seller  liable  for  ri'iiHoiiable  keep,  211 

what  in  reiiKoimble,  ('(/. 

kecDiiiL'  11  borne  till  ii  fair,  i'l. 

innLef)er'i,  lien  oi.  a  horse  for,  'i'ii,  228.     An.l  see  Inn- 

KKRFKK. 

liver.v  Ktable  kieiH-r  has  no  lieii  for.  240 

nnlesM  by  aKreeiiieiit.  i'l.  ,     ,,  •         .•       i 

money  received  but  r.turneil  eanuot  be  set  off  ni  aitioii  by 
livery-Htable  keeper  for,  241.     And  xee  LiKN. 

KERATITIS,  HI 
KKKISCI,  Wi 

KIDNEY  niJOlTINMi. 

an  n      lundiiess,  94 

LAMENESS. 

.vhether  temporary  or  permanent,  an  iinsonnilness,  in 

temporary,  H4,  '.).'» 

LAM  I  NIT  IS,  «j 

LAM  PAS,  »■"> 

LARCENY.      See   HOEHK-STKALINO. 

L.\TENT   DEEF.CTS. 

reason  for  reipiirinj"  a  warranty.  121 

buyer  l)rotected  a^;ainst,  by  warranty.  I''. 

no   exception    as   to,    in    case    of    purchase    for   particular 

purpose.  15!0 
sale  "  witli  all  faults"  excludes.  16,'i.  107 

unless  fraud  is  used  to  conceal  them,  166,  10( 
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•240 


xpeiided  on 


LENDING   HORSES.     See  Uoubowin.*  Horses. 

LETTER, 

contract  bv,  1»,  20.  21,  22 
wiinanty  may  be  gatheieil  from,  12 1 

LETTING    HORSES.    Sec  Hiuis.i  IIohsks. 

LIEN. 

loss  of.  by  vencloi',  '.• 

seller's  lien,  28 

in  case  of  exchanfie,  i<l. 

how  suspended,  2<.t  t  ,  ;  i    dt 

keeper  of  vepository  has.  for  expense  of  tinil,  4.i 

auctioneei  has,  for  connmsMon,  \e.,  •••• 

innkeeper's  lien.  224-22>^.     And  see  Innkkki-kk. 

farrier's  lien,  2:!5,  '2:16 

horsebreaker's  lien,  2:!7 

trainer's  lien,  vl. 

Ktallion-niaster's  lie.     2;}K 

liverv-stable  keeper  i  as  no  lien  for  U.e| 

except  by  agreement.  i<l. 

horse  removed  to  <i"feat  his  hen.  /''. 
livery-stable  keeper  has  no  lien  for  money 

horse,  til- 
agister  bus  no  lien.  246 

except  by  agreement.  24. 

LIVER   DISEASE,  9.-. 

LIVERY-STAIU.E   KEl'-I'i:!;. 

constrnetivc  delivery  by.  11 

remedy  against,  for  detaining  ic  liorse.  IM  . 

detinition  of.  2:!9 

has  no  privilege,  id. 

liable  where  the  hoisr  i-  lo>t.  /-'. 

but  is  not  an  insurer,  ul. 
horse  at  liverv  distraiiiaUle.  i'l. 

but  not  where  he  is  merely  to  be  cleaned  itnd  fed,  ul. 
distinction  taken  in  i-.u^.w/.-  v.  f.ni;/'".  -^40 
liverv-stable  keeper  has  no  lien  tor  keep,  ul. 
mav  have  a  lien  by  agreement,  c'. 
horse  removed  to  defeat  such  hen.  i<l. 
has  no  lien  for  money  expe       d  on  horse,  u  . 
what  cannot  be  set  otl' in  a;   ac  .on  tor  keep,  241 
he  mnst  take  reasonable  eare  of  the  horse.  i>l 
and  see  that  stable  is  in  a  proper  state,  ul. 
but  there  is  no  implied  warranty  on  Ins  part  th.at  it  i* 

action  ^^.t[;  for  not  taking  due  care  of  a  horse  founded 
on  contract,  242 

LORD  CAMIMiELL'S  ACT  («  .V  1"  Vi^t.  o  9:5). 
action  bv  rei.resentatives  of  persons  killed.  .!b2 
bv  persons  beneHcially  interested,  v^r 
where  the  action  is  maintamable,  i.bl,  i^M 
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LORD  ('AMl'l'.KLL'S   XCT—(oiitii>ii,;L 

(liinmKfs   undfr,   coutined   to  iiiiinies  of  wliieli  iKJuuniary 
estiiiiiitt'  c'liii  Ik"  iimde.  ilB').  ;U)6 
amount  of  life  polic.v  not  to  be  deductod  from,  :166 
cannot  l)e  t,'ivfn  fov  funiTnl  expenses.  iiL 
does  not  !;ivi  remedy  to  ii  class  but  to  individniils,  ul. 
And  see  Dam.uiks. 

IAN(i  DISKASKS.  9". 
LYMl'HANdlTIS.  9.'..     See  Wkkd. 
LYMl'HANdlTIS   El'IZOOTUA,  or. 


MAI.LKXnKHS.  9.' 
MANCii:  'Jf) 


U 


ANSLAldHTKl!.     See  NKilLKiKNT  Dkivix. 
where  killing'  a  person  held  to  he,  iUH 
defence  of  contiihiltofv  neKli>,'enee  in  c 


evidence 


identical  with  that  leipiired  to  c 


of.  ;!1.", 
<tal)lish  action- 


id)le 


nciillKence 


:!41 


MANsi  KT.K  natiim:,  -m 

MAliKKTS.     Sec  I'.viits  and  Maukkts  Ovkkt. 
MAUKHTS    AND    I'AIUS   cr.ArSKS   ACTS. 


horse  "  an  article  "  wi 


thin. 


pr 


■misis  of  horsedealer.  when 


■  shop  "  within.  "it> 


MARltlKD    \VOMAN. 


mav 


he  an  airent.  "24 


fnuidnlei\t  contract  In,  170 
MASTKi;   AND   SERVANT.     See  Skkvant. 

MASTER    01'    HOLNDS. 

liable  for  damage.  :iH4.  ;!8.-) 

when  responsible  for  the  field,  asS'i 

MEURIMS.  IR! 

JMEMORANDIM.     Sec  Notk  or  Mkmouanulm  in  Wkitino. 

METROl'OEITAN    POLICE    DISTIUCT, 

penalty  for  farrying.  vVc,  in  the  street  wilhni.  'i.-.. 
penalty  for  furious  driving  witlnn,  :(RJ 

MISRErRESENT.VTION. 
damages  for.  '214 

And    sec    ErALUULKXT   CONTRAITS. 


MlSTAKi:. 
mone\  I 


aid  under.  185 
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MOCK    AUCTIONS. 

nn  offence  at  common  law,  M 

MONEY,  ,      ^^. 

paid  under  a  mistake.  Iso 

MONEY    HAD    AND    RECEIVED, 

for  repayment  of  the  price.  lHi> 

for  repavment  of  part  of  tlie  i)riee.  nl. 

for  price  of  horse  wronfifuUy  sold,  1H6 

subieet  to  pertain  fonditions. /(/. 

wliere  eouditions  of  sale  have  not  been  complied  witli,  19o 

])roof  f(jr  the  plaintiff,  192 

defence.  201 

damages.  209 

MURDEH.    See  Nkgliokst  Driving. 


Si 


NASAL    (iLEET.  96 

NAVICULAR    DISEASE,  96.  97 

NEGLKiENCE.     See  Hirinu         tsEs,  Rorrowinu  Horsks. 

NEGLIGENT    DRIVINli, 

definition  of  neslisence.  312 

no  rule  as  to  what  constitutes  negliKent  drnni},',  ut. 

where  killing  a  person  is  nnu-der.  JUS 

where  killing,'  a  person  is  manslaughter.  i<l. 

burthen  of  proof,  id. 
furious  driving,  ''/• 
carriages  racing,  314 

driver  unable  to  pull  ui).  t<1. 
causing  death  of  i)assenger.  315  .     .     ,    ,  ■  j 

contributory  negligence  no  defe.ice  to  cnnnnal  charge,  id. 
where  killing  a  person  is  accidental,  ul. 
trotting  a  waggon  along  a  road.  td. 
trotting  a  waggon  along  a  street,  id.  _ 

remarks  in  Easfs  I'leas  of  the  Crmui.  •  1-.,  31b 
where  streets  are  unusually  ciowled.  31b 
where  driver  is  indictable  under  24  \  2i>  \  ict.  c.  100.  s. 

furious  driving  in  the  Metropolitan  Police  District.  Id. 
nower  of  police  constable.  i<l. 
conviction  no  bur  to  action  of  <)r.s^;<».^«  against  constable, 

where  iiartv  injured  may  maintain  an  acti(.n,  317 
duty  of  drivers  of  public  and  private  veiiules  "'. 
negligence  in  the  care  of  vicious  horses.  &c..  ul. 
where  another  person  strikes  a  liorse,  id. 
damages  recovered  in  frenpimx.  id. 
driving  furiously  round  a  ovncr.  31H 
mail  cart  rapidly  entering  Post  Office  yard.  id. 
negligence  in  harnessing,  id. 
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NE(ir,I(iF.NT   iniiyiY'-<-o>Hi,uml. 

tiif^liteiiiii},'  a  liorso  l).v  a  hre-biisUet,  M» 
"  liv  van  U'ft  on  loivdHide.  ;U9 

b'v  blowing  off  steam  at  a  I'lossin-;.  nl. 
bv  blowing  off  steam  nt  a  station,  ul. 
rules  as  to  civil  liability.  :«^« 

iHali'jOK-''  ""  '""■  *"''■  ""'•'/•  •^■■^":  ''^  .,01 
l.a'ssenKer  tluown  from  an  omnibus   .«21 
{.oise  an.l  eait  left  standin-  in  the  street,  i<l. 
(liim»f,'e  fiom  tackle  breaking.  =^2 

or  from  defect  in  the  carriaKe,  i<(. 

1.^  .    n.nt  of  jurv  as  to  reasonable  care  bv  defendant,  .^i.J 
iim  neSiience  oi  injured  ,.a,t.v  did  not  .ontv.bute  to  the 

.CtiS;  ne.li«once  occasioned  p-.t  of _t,.  mischief,  ./. 

contrib.itor.v  ncKiinence  «•;•'>'''>!''"•;  f;'' {'-;  .,.,., 
a  wrongdoer  not  without  the  pale  of  the  l.uv,  4-.. 
Idvin-  aKainst  an  ass  fettered  on  the  road,  yf. 
;  uestioi.  of  ordinary  care  on  the  ,„ut  of  pUuntift,  ul. 
on  the  part  of  the  defendant,  .-»26 
ircuinstaiices  of  the  case  must  be  le  t  to  the  lui.v .  ul. 
horse  injured  in  beiiifj  led  out  of  the  stab  e,  ,</. 
where  no  negligence  on  the  part  of  defendant,  ul. 
a  heap  left  on  a  highway,  ul. 
opportunity  of  seeing  the  obstn.ctioii,  ul. 
running  over  stones  at  night,  ->-( 
level  crossing  in  improper  state,  ul. 
leaving  the  highway,  id. 
excavation  a  public  nuisance,  ul. 
steam-roller  on  highway.  :ViH    ^ 
trespasser  mav  maintain  un  ■■>  .ion,  ul. 

Sn^of  ;S e'^S^nay  be  liable  for  negligence,  ul. 
In  urv  to  pVrson  unexpectedly  on  defendant  s  premises,  J29 
obsti'uction  by  licensee  of  private  road,  ul. 

intervening  aet  of  third  party,  ul. 
liili'i''tv  of  a  contractor, 'fiSO 

t  ■!   ;ethere  are  several  ways  of  doing  a  thing,  ul. 
liabilitv  of  an  employer,  ul. 

works  executed  under  local  Acts.  nM 

i.lei.tlticatioii  of  fljil'l -'th  person  mc^    go.  .- 
doctrine  of  identification  ot  passenger  nn itli  am  ci  i    i 

id. 
(iltotjrtluf  nil  (UTidnit.iMM 
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NECiLIGEXT   milXlSG-continiieil. 
li()riiMiu'X|)liciil)ly  bolting,  aae 
rule  lis  to  horse  rillUliiiR  iiwa.v,  id. 

(iiialitifiition  of  rule,  id. 

wliPii'  (Icfeiidant  knowH  that  liorse  is  unmanageable,  id. 

or  ii  kicker,  id. 
iiroof  of  negligence  must  ])e  iittirmative,  :587.  :i:iH 
where  evidence  is  eciually  consistent  with  negligence  and 

no  negligence,  'MW  ,  •   ,     ,        i  ■,  ,    •  ; 

when  a  horse  straying  on  a  Ingliway  kicked  a  cinlil,  t((. 
liorsp  kicking  at  a  sale,  i!H9 
injury  to  passenger  on  onmiljiis,  ((/. 

contact  with  projection,  id. 

evidence  of  negligence,  ;i40 
accident  itself  sometimes  affirmative  )iroof  of  negligence, 

evidence  identical  with  that  required  for  niinslaughter,  ;i41 

NKdLKiKNT    DlUVINd    BY    A    SEUVANT, 

when  the  master  was  liable  according  to  former  decisions, 

:>46  .      ., 

liabilitv  now  held  to  be  more  extensive,  I't. 

IJnipiix  V.  (irriinil  Oiiniihiin  Cvinixinii,  id. 

acts  done  within  employn       -  and  for  master's  interest,  347 

if  servant  vindictively  strik  's  horse  with  his  whip,  id. 

instructions  of  master,  if  disregarded,  immaterial,  :i47 

master  liable,  if  ..cts  are  done  for  his  benefit.  :t48 

unless  done  out  of  the  servant's  employment,  .J4H,  .Uy 
relationship  of  master  and  servant  not  inferred,  849 
liiibility  of  cab  jnoprietor  for  negligence  of  driver,  849,  iJ.jO 
relationshii)  l)etween  laoprietor  and  driver,  tW. 
where  licence  taken  out  in  partner's  name,  851 
scope  of  driver's  enii)loyinent,  id. 
Mdiiii  V.  Ward,  a  doubtful  authority,  8r)2 
liabilitv  of  owner  of  traction  engine,  id. 
master  and  servant  driving  together,  8.">8 
servant  entrusting  the  reins  to  a  stranger.  3.)8,  .!j4 
intervening  act  of  third  party,  3r»4 

etleetive  laiise  of  dimiMge,  id. 
extent  of  se  Xiint's  authority,  3i'')4.  H^h) 

sudden  emergency,  id. 
omnibus  driven  by  conductor.  85.') 
onus  of  proving  authority,  ('/. 
.servant  striking  the  horse  of  another,  856 
servant  striking  passenger.  /(/.  . 

guard  of  omnibus  using  undue  violence  to  passenger,  ut. 
servant  removing  an  obstruction,  357 
servant  acting  improperly,  id.  _ 

making  a  dctoiir  for  his  own  purposes,  <!.*(,  ...)« 
servant  acting  contrary  to  his  trust,  858 
taking  his  master's  horse  without  leave,  8i)8,  3,j9 
re-entering  on  duty,  859 
taking  the  liorse  of  another,  id. 
no  express  authority  of  master  necessary,  8bO 
<iui   tion  for  the  jury,  id. 
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N]-y>LlGENT   1)U1V(N<.    l^Y   A    SERVANT-ro/.h^H-.?. 
master's  niiiiu'  on  cuit,  ;-J60 
L'mnK  nil  ivddrcsH.  ;^^>l 

liability  <.f  "lii-^t.-!-  -n.a  s,.n.mt  rfsi)«otivelv.  H^ 
nc'liu't'iice  of  tVU'rw-si-ivaiit,  i<l. 

masler  hound  to  a...  dut-  .■are  in  sd..<.t.on  of  servants.  .1. 
action  l.V  ivpivs-'utatives  of  ,.  |Krson  killed   .Ih2 

witiiiii  wlmt  time  it  iimy  Ix-  l.rounlit.  i<t. 

by  wlioiii  it  iimv  be  l)roii«bt,  "'• 

b'v  pprsoiis  iM-iH'ticially  iiitfiestcd.  "'.  . 

coi.str...^tion  to  be  put  upon  the  eondilion  in  9  A   10 

Vi.'t.  c.  0:i.  m/.  . 

i.laintifl' imist  prove  peeuiiiaiy  loss.  .■5«.-J 

plan  of  the  loer.litv.  in  action  for  ne-h-ent  dr.vin«.  "/. 
Eviction  for  furi.Mis  driving  a  bar  to  subse.punt  action 

separate  actions  in  rcnpeet  of  same  wrongful  act,  m 

ilamiKje!*,  i>l- 

damage  too  remote.  -V/. 

iiiiurv  done  to  a  carriajje.  :^6') 

Iniasure  of  damages  where  a  horse  has  been  injured.  .1. 

<lania«es  where  a  person  has  been  killed.  i,(. 

how  limited,  :ltJ6  .^^ 

evidence  of  actual  peeuniiiiy  damage  essential.  -iW 

expectation  of    life  of 'deceased  to    be    <-o.isidered    in 

.u,ti'urofl"..iv  on  life  of  deceased  not  to  be  deducted, 

cannot  be  siiveu  for  funeral  ex'  — '"s.  hi. 
not  Kiven  to  a  class,  but  to  indn 


>-ERVEI)   HOItSE. 

held  to  be  unsound.  97. 


See  L'nnervkd  Hokse. 


NEUKl'X  TO.MY. 

only  palliative.  97 


NOSE. 

chronic  dischari 
nasal  <,'leet.  id. 


>.  96 


NOT   LYING    DOWN.  9S 

NOTE   on   MEMOltANDlM    IN    WlUTINii, 
un'-.er  Sale  of  (loo.ls  .\ct.  lH9n.  >.  4.. .6.  , 
written  a<;reenieiit.  16 
no  pnrticular  t'oriii  re<iuired,  /'/. 

names  of  the  contracting  parties,  i.l. 
t.rinsof  the  contract  must  lie  state.l.  1( 

may  be  <-ollert,  d  from  more  than  one  docmnent,  id 
the  Staiiip  Ad,  "'. 
catalogue  at  a  v.ile,  id. 
price  when  aRrrcd  UIW-  i^         . 
where  no  price  is  agreed  upon,  ul. 
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NOTE   OR   ME>rORANl)LM   IS   WlUTl'SQi    ronllnue,t. 
where  no  mode  or  time  im  wtated,  19 
contrivct  bv  letter,  iil. 

must  express  all  the  terms  of  the  uKrcement.  ul. 
mutual  aHHcnt.  20 
introduction  of  new  terra,  21 
ternm  cannot  be  varied  by  parol,  ul. 
but  mav  be  explained,  22 
evidence  thi't,  (joods  are  supplied  on  credit,  i((. 
matters  antecedent  to  the  writinK.  id. 
condition  precedent,  iiL 
memorandum  made  after  action,  i'^ 
memorandmn  drawn  up  by  asent  ot  both  parties,  2.. 

though  laisiKned.  sufficient,  /'/.  a.   ■     »    • ; 

by  ajjent  of  seller,  at  ro.iuest  of  buyer,  not  sufficient.  „l. 
by  auctioneer.  41.  47,  4H 
by  auctioneer's  clerk.  41 

NOTICE, 

of  conditions  of  sale,  43 

of  the  breach  of  warranty,  172 

of  the  nature  of  the  unsoundness,  19 1 

buyer  not  bound  to  ^ive  it  m  either  case,  li2,  180,  19 < 

instead  of  tender.  180  .-o   lun 

length  of  time  before  it  is  given,  li2.  180 
by  railwav  companies  with  regard  to  carrying,  288-291. 

'AndseeC'AKKViNoHoKSKS. 
of  consignee's  refusal  of  goods  to  consignor,  d02 


0MNI15US. 
racing,  314 

nassenger  thrown  from,  :!21  .,,    ,  .  i    i„j 

doctrine  of  identification  of  passenger  with  driver  exploded. 

333 

iniurv  to  passenger  on,  339 

contact  with  iirnjection.  3.39.  .i40 
case  of  L/wi;/'*  v.  (/f/unt^  Omiubiis  (  cniptniij,  34b 
driven  bv  conductor,  355 

onus  of  i)roving  authority,  i<i. 
guard  of.  using  undue  violence  to  drunken  passenger.  do6 
And  see  Nkglioknt  Drivixh. 

OPACITY   OV  THE   CORNEA,  74 

OPACITY   OF  THE   LENS. 

held  to  be  an  unsoundness,  1 4,  aw 

OSSIFICATION   OF   THE   CARTILAGES,  98,  99 
OVERREACH,  99 

OWNEUSHir, 

wanant\-  of,  by  auctioneer,  48 
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PAROL  EVIDENCE. 

written  coiitriict  cannot  l>o  viukd  by.  17,  £1 
but  may  be  expluined.  '22 

PAROTID  GLAND. 
swelling  of,  99 
fistula  o(  duct,  »(/. 

PARTICULARS  Ol"  SALE, 
notice  of,  44 

PART  PAYMENT.    See  Earnki*t  and  Paut  Payment. 

PARTY  TO  HE  CHARGED.    Sec  Skixatlrk. 

PATENT   DEFECTS. 

not  covered  by  a  wiirnintv .  14'i 

in  what  they  consist.  143 

loHS  of  an  eye  or  tail.  id. 

how  far  the  Iosh  of  an  eye  is  patent,  vl. 

"  bright  eye."  i(7. 

convexity  of  the  eye.  144 

where  the  buyer  knows  the  defect,  fj- 

where  defects  are  discussed,  144.  145 

conclusion  to  be  drawn  from  the  cases.  146 

suspected  defects,  id. 

where  seller  objects  to  examination.  kI. 
purchase  without  inspection.  147 

caveat  emptor  does  not  apply,  id. 
inspection  prevented  l>y  fraud,  ((/. 
purchase  after  inspection.  161 

PAYMENT.    See  Delivkey  and  Payment. 
proof  of  payment  of  price,  194 

PEDIGREE. 

selling  according  to.  l.'il 

PIMPLE   ON   THE   SKIN.  92 

PLEADING   AND   EVIDENCE   FOR    THE    PLAINTIFF, 
executory  and  executed  contracts.  182 
action  for  price  of  horse.  /''. 
action  for  not  accepting.  ;'/. 
resale  of  the  goods,  183 
action  for  detention  of  goods,  id. 
action  for  not  delivering.  183.  1H4  »   ^   iu. 

specitic  performance  under  Sale  of  (>oo(ls  Act,  ini 
goods  sold  and  delivered  for  payment  of  price,  id. 
action  maintainable  on  rescission  of  contract  by  one  of  the 

parties,  id. 
horse  sold  and  delivered.  185 

money  had  and  received  for  repayment  of  price,  vi. 
under  a  mistake,  id.  ,      . 

monev  had  auJ  received  for  rupayuient  of  p^^-rt  of  puce. 

185,  186  ^ 
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PTPMHNO    Ac.  FOR  THE   l'LAlNTIFF-ro«ri«M<rrf. 
^^^ufcrhad^d  received  (or  price  of  hor«e  wrongfully  sold. 

mJU^y  received  subjoet  to  certain  conditions,  id. 
actiononabrea-'  'Twh*' 

liabilitv  of  an  •  '<».  1»  ,  , 

:£^SU.nS;£ff^ 
statement  of  fact*  in    ct.on  for  deceit.  .</• 
Htatenient  of  the  conwderation.  187, 1»» 
if  the  borne  turn  out  lucky,  1»» 
statement  of  the  warranty,  vl. 
condition  annexed  to  the  warrant>.  188, 1»» 

tion,  id.  .    ion 

Btiitenient  of  the  breach,  IflO 
statement  of  the  daiuage,  .</. 
proof  in  goods  bargauied  and  sold,  ut. 
proof  in  an  action  for  not  accepting,  id. 
lueaning  of  readiness  and  wi  mgness  191 
proof  in  an  action  for  not  dehvenng,  i</. 

proof  in  goods  .old  and  dehvured,  id. 

proof  in  money  had  and  received,  192 

ijroof  of  an  account  stated,  id.  . 

Jroof  in  an  action  for  fraudulent  representation.  198 

jnoof  of  the  bargain  and  sale,  td. 

moof  of  the  consideration,  ul. 

proof  of  payment  of  the  price,  194 

appropriation  of  money  tendered,  td. 

proof  of  the  promise  or  warranty,  IVo 

a  warranty  not  contained  m  the  receipt,  td. 

lUrrantv  in  a  receipt  not  always  conclusive,  td 

rtten  warranty  requires  no  agreement  saiiip,  196 
where  authority  to  warrant  need  not  be  proved,  ut. 
where  authority  to  warrant  must  be  proved,  td. 
proof  of  power  to  rescind,  id. 
proof  of  fraudulent  representation  19  < 
moof  of  the  breach  of  warranty,  nl. 
notice  of  the  nature  of  the  unsoundness,  td. 
evidence  as  to  unsoundness,  iil. 
matter  of  fact  alone,  id. 
either  fact  or  veterinary  opinion,  ;''. 
both  fact  and  veterinary  opinion,  198 
\eterinary  opinion  alone,  td. 
evidence  as  to  vice,  id. 
evidence  as  to  unfitness,  &c..  la. 
proof  of  rescission,  ((/. 
proof  of  tender,  id. 

PLEADING  AND  EVIDENCE  FOU  THE  DEFENDANT, 
defence  for  detention  of  goods,  198 
defence  for  goods  bargained  and  sold,  199 
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PLEADING.  Ac.  FOR  THE   I)EFEXDAXT-,„«^•«««./. 
defence  m  action  for  not  delivering,  199 
where  evidence  of  UHnge  of  trade  in  not  ailinisHil.le,  id. 
defence  for  goocln  Hold  anil  delivered,  200 
defence  to  action  on  a  bill  for  the  price,  id. 
evidence  in  reduction  of  dunuiKCH,  id. 
defence  for  rewidtie  of  the  price,  id. 
defence  for  money  had  and  received,  201 
defence  to  an  action  on  a  lireuch  of  warrantv,  /./. 
a  HiureptitioUB  warranty,  iil. 
evidence  in  reduction  of  daniajjes,  id. 
defence  to  .in  action  for  fraudulent  representation,  id. 
diHi)utinj,'  the  warranty,  202 
disputing  the  UHHOundness,  Ac,  id. 
HubHeijuent  recovery,  id. 

rLUGGIXG,  167 

JOLL-EVIL,  100 

rossEssiox, 

constructive,  by  vendee,  10 

only  presunii)tive  proof  of  ownerahii),  '^^ 

rOST.    See  Letter,  Price. 

POST-HORSES, 

innkeeper  not  liable  for  refusing  to  supply,  217 

POST-OFFICE    ORDER. 

nusdescribing  plaintifT,  no  evidence  of  pK.\  luent,  31 

POSTIXG, 

damage  done  when,  260 

PRICE. 

under  10/..  4 

day  agreed  upon  for  payment,  id. 

101.  or  upwards,  5 

when  agreed  upon,  niatoriul  part  of  bargain,  18 

"on  moderate  terms,"  lield  sutticiont  stattiiuMit,  id. 

reasonable  price  inferred,  when  none  stated,  id. 

condition  as  to,  ascertainable,  26 

effect  where  not  ascertainable,  (V^ 

when  sent  by  post  and  lost.  81 

who  entitled  to  receive  it  at  an  ■■motion.  51 

when  price  vests  in  vendor  at  an  auction.  "i2 

where  auctioneer  is  innocent  agent  of  primipiirs  fraud,  id. 

a  sound  price  not  tantamount  to  a  warrantv,  lii 

action  for  price  of  horse,  1W2 

goods  sold  and  delivered  for  payment  of,  1H4 

money  had  and  received  for  payment  of.  1H,'» 

for  repayment  of  part  of  the  |)rioe.  i,l. 

for  priue  of  horse  wrongfully  sold,  186 
proof  of  payment  of  price.  194 
tlefence  to  action  for  residue  of,  200 

•2<) -, 
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PBINCirAL   AND   AGENT.    See  A«iixT. 
i.nr.\flKS()UY    NOTE.    See  HiLt  or  Exchan.jk. 
uZ^tn'Xu.  failure  of  conHlderation.  u/. 

^^^r.m  !>«ction.  ctYect  of.  49.  60 
I'UMICKl)   FEET.  100 

^^^Snt.v  of.  I'iO.  1'2^.     And  nee  Wakba«TY. 
QUIDIJINU.  100 

*^""fhunu.s.  1»0.  1»1 

QUITTOK,  100 

BAIL^VAY.    See    (abkvino    Hobhks    Hunt.«o    xm>    Tre«. 

PA89ISO. 

BEARING.  101 

RECEIPT.     See  Acckptancb  and  Kbcei«.  Stamp,  D.uv.«v. 

I'LEADINti. 

RECOVEUY  OF  STOLEN   HOUSES.     See  Sto.kk  Hohsk. 

"""""StSuvble  for  u.,v  unlawful  talking  of  goods  65 
BEPOSITOllIES.    See  Acct.ons  an.  Repos.tokiks. 

r.T>irvrVT\TION         See  WaBUASTY  DISTINGUISHED   FKOM 

BEPBESENTATIO>.    ^^^  Contracts. 

intended  as  a  wanunty.  14» 
distingin«hed  f ion.  waimnty,   d. 
XrtTit  amounts  to  a  wan^uity,  149 

the  correct  rule,  loO 
influence  of,  need  not  be  proved   160 

false,  requisites  of  action  for,  161 
known  to  be  untrue,  16<5 
luade  before  sale  by  auction,  td. 
luade  bv  a  bidder  at  auction,  id. 
JI^Si^^rKp-aed  belief,  164 

to  prevent  inciuines.  id. 
through  a  thud  r-irty,  id. 
by  a  third  party,  id. 

i::';iS'c£cter  of  another,  i^. 
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HESCISHION, 
riKht  of,  'i 
of  coiitmct  on  jfround  of  mlKreprcHcntivtlcm  of  owneiHlilp, 

4M.      St'O  Al'L'TIONii  ANl>    ItKroHlTOHIKx. 

ill  cttHe  of  HuiTeptitioiM  dt'ulinj;  U'tween  buviis  uccnt  iind 

Hi'llrr,  1U4  ■ 

lustion  iiiaiiitHtnaWlu  on,  1H4,  1H5 
niunc.v  had  and  received  lien,  iHTt 
proof  of  reMoiHHion,  102,  iWJ,  19H 

l.^SKLLINd. 

(iamiiKc  on.  with  ftilne  wurrunty,  214 

KESI'.IIVK, 

salt-  without,  4.'5,  46 

implied  authority  to  sell  withou      16,  47 

Mde  Nubjoct  to,  47.     Heti  alwo  Auctioxh  axI'  liErosiTORiiti. 

IlETLISX.    See  Hrkach  of  Wakkaxty. 
condition  an  to.  .i2,  177,  178,  179 
if  unrtound,  177 
if  unHuitable,  17H.  179 
if  diMiipproviiI  capricious,  179 
if  unfit  for  particular  purpose,  id. 

RINCJBONK,  101 

RISK, 

after  sale,  27 

condition  as  to,  in  contract  for  carriaKe  of  liorse,  293,  294 

ownerV  risl«,  294.     And  nee  Carfyinu  Hoh^ks. 

ROAD.    See  Hulk  of  thk  Uoab. 

ROAUING, 

decisions  on  the  subject,  101,  102 
sjinptoiuutic  of  disease,  103 

RULE   OF    THE    ROAD. 

customary  rules  of  driving,  a41 

law  of  tile  road  under  HiKhwuv  Act,  ;t42 

l)ic.vcles,  \-c.  carriages  within  the  uaMnin-^'of  the  Hich^ 
way  Acts,  i>l. 
risht  side  of  the  road,  i<l. 
driving  on  the  wrons  side  in  the  dark,  i,l. 
seein;,'  a  person  comin-,'  on  his  wiuii;,'  ^ide,  /7. 

does  not  justify  a  wanton  injiirv,  342,  34:5 
rule  of  the  road  not  inflexible,  34,3 
lif,'Iit  load  mcctinf;  heavy,  iil. 
parties  nieetin<,'  on  a  sudden,  id. 
rule  of  the  road  applies  to  saddle-horses.  344 
nio<liKcation  of  rule,  id. 

tramcars,  id. 
ordinary  vehicles  meeting  tramcars,  id. 
foot  passengers,  345 

rule  of  the  road  does  not  apply,  id. 
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RULE  OF  Tin:   IlOAl)-ro».|iM..«/. 

uoiiiK  over  li  cronKlnK.  »»«>  ^ 

ttUKhiinK  from  a  traincivr. ..  . 
nuiiance  on  public  hiKhwa.v.  i</. 
Kc  and  eulri««e  before  tradeHumn  h  door,  rt46 

BUNNINO   AWAY. 

when  a  vic«'.  IW 

without  explainable  cautie,  »»0 

rulCH  HH  to,   iW. 

qualitlcution  «(  rule,  »rt. 

SADDLE   UALLS,  lOI 

SADDLE   HOUSES. 

rule  of  the  road  appheH,  a44 

SALE. 

what  ii*.  1 

of  noodt«  undt 

hand  Hale,  «'. 

of  ttiiecitic  cliattel,  OT 

"  without  reserve."  4.'>— 47 

:;Sc£^'::nt^^'ii'  couuuiHBlon  on  .ale.  not  by  auction. 

sa 

avoided  bv  fraud.  1»'2 
by  an  nKent.  i<f- 


KM.,  4 


with  all  faults  IB-' 


wiin  nil  i»"'«",  -- - 
by  order  of  C  ourt,  IMl 

SALE   OF   GOODS   ACT.   189«. 

»^'"^.  ,  MIOllt  tci'll.  1,'2 

bargttii.    and   mile 


,vlC^ 


well  an  sale   and 


sale  arl  ■■xy 
"Kivle"  im'>> 

coSSof  ilk-  for  10/.  and  upwards,  5 
Sale  of  Goods  Act.  1H98.  «.  4... 5.  6 
contract  within  the  section,  b 
reciuisiteH  oi  sale  under  s.  A...I 
acceptance  and  receipt,  i<t. 
earnest,  14 

two  kinds  of.  t''- 
Kvuibolical,  !•"> 

should  be  "retained  by  vendor,  id. 
old  rule.  i«^  . 

effect  of.  under  s.  4,  irf. 
part  payment.  t'» 

oStotrlt  to  treat  previous  payment  as.  16 

chciue  sent  by  post  returned,  id. 
note  or  moinoranduui  in  writing,  id. 

no  particular  form  required,  td. 

names  of  contracting  If  J^'^s,  |<J. 

♦»v.ii«  of  contract  must  be  stated.  l( 

nTay  be  coUected  from  more  than  one  document,  ^d. 
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b.VLE  OF  liOODH  ACT.  imsi-  .ohtiuHnt. 
rt'<]uiiiiteit  of  MkU<  iintU'r  m.  4 — roiifiniinl, 
the  Stuiiip  Act.  17 
ciitttluKUu  nt  n  Htilc,  ('</. 
|>rico  when  HKrvi-il  u|M)ti,  IH 
wht-ri'  nij  |)ric»'  in  iiki'ih'cI  ii|H>n,  iil. 
contmct  h.v  l«'tt«T,  19 

luUHt  I'XprfMH  all  th)!  tcriiiH  u(  u;{t'c>ctuciit.  i'l. 

iiiiitual  UHHeiit,  'Mh  'i\ 
t«riii»  ':iiiiiu>t  Im'  vuri«-«l  li.v  parol,  21 
but  limy  bf  L>X|)laiti«il,  'i'i 
iiiattcrM  Hiitvi'i-dent  to  the  writing,  iil, 
coiulitioii  |>ri'ri'<k'iit,  iif. 
iiii'iiioraiiiliiiii  niiulo  iiftrr  action,  id, 
signatiii'"  l>,v  |>art,\  to  In«  chtirgcil,  'ili 
what  if*  iii'c'fHMary,  iil. 
iM  to  initiuU,  itl. 

wlit-rt-  a  man  printM  hiM  naiue,  i<l. 
iiniiif-'  of  partii'M,  how  to  be  Hhown,  it/. 
Nignatnre  for  aiiutlier  puriioite,  24 
gignutiire  by  an  aKont,  iil. 

clear  rei'iignitioti  of  uoatract  bv  parties  MiitBciciit. 
•25 
proviHionH  of,  an  to  ^aleM  by  uuctioii,  44,  45,  SO 
Koodit  put  up  in  lots,  44 
where  bidder  iiiav  retniet,  45 
puffing,  49.  no 
Hale  not  iiotiHed  to  be  subject  to  right  to  bid  on  behalf 

of  seller,  50 
right  to  bid  expresuly  rexorved,  id. 
proviMioHH  of,  ax  to  market  overt  not  to  affect  law  relating 

to  sale  of  horweN.  61,  n. 
implied  undertaking  as  to  title,  &c.,  116 — 118 
sale  by  description,  IIH 

implied  conditions  as  to  quality  or  fitness,  120,  121 
when  condition  to  be  treated  as  warranty,  122 
goods  which  have  i>eri8hed,  124 

goods  periMhing  before  sale,  but  after  agreement  to  sell.  id. 
remedy  for  breach  of  warranty.  177 
action  for  price,  l8l 
action  for  not  accepting,  id. 
action  for  not  delivering,  183 
specific   performance   of    contract  to   deliver    specific    or 

ascertained  goods.  184 
interest  and  special  damages,  206 
damages  for  non-acceptance,  207,  208 
damages  for  non-delivery,  208 
damages  for  breach  of  warranty,  209 

S.\LLENDE11S,  9.". 

SAXDCHACK,  lO'i 

SCAB,  105 

SCIENTE15.     See  Fkbucious  and  Vicious  Animals. 
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SCIRRHIS  CORD,  10r> 
SEEDY-TOE,  105 

SELLER,  ,  ,1,0 

effect  of  his  becouiins  bailee.  » 
when  he  may  disanirin  sale.  i<l. 
mav  become  agent  of  buyer.  10 
his  hen  for  the  price.  28,  29 
his  riRht  of  stoppaKe  ' »'  ' '« "*''";  ^^     ..„ 
ot  entitled  to  notice  of  unsoundness,  13 
ot  bound  to  take  back  unsound  horse   ut 
unless  the  contract  was  executory,  td. 
or  there  is  fraud,  177      ,     ,     ,  .^^ 

^vhere  he  refuses  to  take  back  the  horse,  180 

SERVANT.    See  Warranty  and  Sale  by  an  Agent,  HiRiNa 

"damage  caused  by  negligence  of  133,  184 
warranty  by,  as  special  at,'ent.  136 
in  case  of  private  sale,  lai 
in  case  of  sale  at  a  fair,  ul. 
warranty  by,  as  general  agent,  138  139 
upon  an  incidental  matter,  139,  140 
warranty  bv,  after  sale,  140 
wrrrntv  by  when  forbidden  to  give  one.  id 

laster  unwilling  to  stand  by  ^varrant^•  of,  141 
rule  as  to  servant  binding  Ins  mastei,  id. 
Xn  farrier  is  answerable  for  his  servant.  232 

254—256 
horse  hired  by  a  servant,  259 

horses  driven  by  owner  s  ^'lY""**' ^^^^.^  .^^vant.  260.  261 

i„;?l,u..  <l.-ciae  whether  «rv.nt  U  .dine  to.  Lire,  or 
^~IiKSfi^>.cS»t^««.-. 

striking  another's  horse,  84  (,  daO 
striking  a  passenger,  356 

;SSrjr;;aSr:™n  3L.o„  c  ...v„...  36.,  m 

SHIVERING,  106 
SHOULDER  BRUISED,  104,  n. 
SHOULDER-TIED,  147 

SHYING, 

11  vice,  106 

an  unsoundness,  td. 
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SIDE130NE,  100 

SIGNATURE. 

I).v  the  purty  to  be  charged,  23 
what  is  necessary,  id. 

may  be  in  the  bcginninj;  or  niiildle  of  instrument,  id. 
it  is  tlien  open  to  jury  whether  party  meant  to  bind  him- 
self, id. 
what  is  sufficient,  us  to  initials,  id. 
by  a  printed  name,  id. 
by  tilling  up  a  printed  invoice,  id. 
of  other  party  unnecessary,  id. 
in  order  book,  on  fly-leaf,  sufficient,  2-1 
of  instructions  to  telegraph  clerk,  id. 
by  seller  insufficient,  ('(/. 

sufficient  when  made  for  another  purpose,  id. 
by  an  agent,  id. 

what  e<iuivalent  to,  under  Sale  of  Goods  Act,  id. 
authority  may  be  conferred  by  word  of  mouth,  2") 
auctioneei',  agent  an,l  witness  of  both  parties,  ('/. 
auctioneer's  clerk,  id. 

SLIPPING   THE  C(JLLAR,  100 

SMITH.    See  Farkiek. 

SOUNDNESS, 

definition  of,  07 

important  decision  as  to,  09,  70 

SPAVIN,  107 

SPECIFIC  GOODS,   DELIVEUY  OF, 
how  enforceable,  184 

SPECIFIC   OPHTHALMIA,  74 

SPEEDY-CUT,  107 

SPLINT,  107,  108 

decision  on  the  subject,  108 
not  a  patent  defect,  14">,  140 

SPRAIN  AND  THICKENING   OF   THE   BACK   SINEAVS, 
108 

STALLION-MASTER, 

has  a  lien,  238 

for  work  done  on  a  Simday,  id. 

STAMP, 

agreement  stamp  not  necessary  to  warranty.  190 

STAR-GAZEll,  109 

STATUTE   OF   FRAUDS, 
requisites  imder  s.  4. ..5 
repeal  of  s.  17. ..id. 
reproduction  of,  in  s.  4  of  Sale  of  Goods  Act,  o,  0 
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STIFF  BACK.  77 

STOLEN   HOUSES, 
lecoverv  of  them,  61 
sale  in  iimrket  overt,  id^ 
>;tatutoiv  regulations,  57 

not'afiected  by  Sale  of  Goods  Act.  til.,  n. 
recovery  when  sold  under  thee  regulations,  b2 
owner  I'nust  prove  the  horse  >vas  stolen,  ul. 
sale  out  of  market  overt,  id. 

recovery  when  not  sold  under  these  regulations,  td. 
nroof  of  compliance  with  statute,  63         ^,  .  ,  ^    .     . .       . , 
owner  niust  first  endeavour  to  bring  the  tlnef  to  justice,  id. 
rule  to  be  taken  with  modifications,  td. 
where  the  action  is  against  a  third  party.  64 
evidence  of  conversion,  id. 
order  for  restitution,  id. 
or  action  of  f  rover   id. 
applies  to  false  pretences,  65 
and  receivinc  stolen  goods,  id. 
may  be  made  where  second  bond  fide  purchase,  ul. 
order  of  police  magistrate,  id. 
replevin  for  unlawful  taking,  td. 
wrongful  sale  by  agent  of  horse  entrusted  to  him  ^ 

And  see  HiKixu  Horses,  Horse-stealino,   and   tAiRS 
AND  Markets  Overt. 

STOPPAGE    IN    TR.\NSITU, 

seller's  right  of,  29 

when  goods  are  held  to  be  in  transitu,  id. 

effect  of,  aO 

STRANGLES,  109 

STRING-HALT,  109 

held  to  be  an  unsoundness,  110 

SUNDAY,  ,  „  ,        ,    ,    r* 

market  overt  in  London  on  all  days  but,  o4 
work  done  by  a  staUiou-master  on,  238 

SUNDAY   DEALING, 

law  of  King  Athelstan,  32 

statute  of  Charles  2,  id.  ,       •  j 

institution  of  proceedings  under,  y/. 

farmers  not  within  this  statute,  id. 
sale  by  a  horsedealer,  33 
by  an'ordiiiary  person,  td. 
a  subsequent  ratification,  i". 
breach  of  warranty  given  on  Sunday,  d4 

SURVEYOR.    See  Hiohway. 


TAIL, 

loss  of,  143 

TEETH, 

decay  of,  HI 
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TEMPORARY    DISEASE, 
unsoiindiifSK,  71 

TENDER, 

by  buvtr  of  Iioim',  172.  179.  IHO 

sale  after,  180 

notice  instead  of,  id. 

leiifjth  of  time  liefore  notice  of,  id. 

ajipropriation  of  money  tendered,  194 

proof  of  it,  19H 

necessary  to  recover  keep,  210,  211,  212 

THICKENING    OF   THE    HACK    SINEWS,  111 

THICK    WIND,  111 

THINNESS    OF   SOLE, 

held  not  to  be  an  unsoundness,  111 

THOROUGH-riN.  112 

THROMUOSIS.  112,  11:^ 

THRUSH   OF    lOOT,  11:5 

TITLE. 

warranty  of,  116 — llH 

dispute  respec'tinj;,  how  tried,  118 

TRACTION    ENdlNI'.. 

owner  of,  not  hable  for  negligence  of  hirer,  3.j2.  OSS 

TRAINER, 

remedy  against,  for  detaining  a  horse,  183 
has  a  lien,  237 

TRAMCARS, 

modification  of  rule  of  the  road  by,  344 
ordinary  vehicles  meeting,  id. 
alighting  from,  345 

TRESPASS.     See  Negligent   I^rivinu,  HuxxiNti   and  Tres- 

PASSIN(J. 

by  horse,  liability  of  owner  for,  376,  877 

by  persons  hunting  for  amusement,  383,  384 

huntsman  liable  for  damage  done  by  field,  385 
master  of  hounds,  when  responsible  for  field,  id. 

continued  trespass,  387 

two  persons  engaged  in  conuuon  pursuit,  id. 

in  search  of  game,  id. 

jurisdiction  of  justices,  when  ousted,  388 

from  the  highway,  id. 

from  his  own  land  to  pick  up  game,  389 

laying  hands  on  a  trespasser,  id. 

defence  to  an  action  for,  389,  390 

lies  for  riding  o\er  land,  id. 

but  not  where  a  dog  jumps  into  a  field,  id. 
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TRIAL  OF  A  HOUSE, 
right  of,  8 

by  rule  of  ii  n-positorv.  48 
objected  to,  to  conceal  a  defect,  146 

UMPIRE.    See  Stakeholder,  Stewards 

UNSOUNDNESS, 

what  constitutes  it,  67 

present  state  of  the  law,  id. 

rule  as  to,  68 

important  decision  as  to,  69,  70 

rule  applies  to  temporary  diseases,  70,  71 

how  it  should  be  left  to  a  jury,  71 

proof  of.  197 

notice  of  nature  of,  id. 

evidence  as  to,  ■('</. 

matter  of  fact  alone,  id. 

either  fact  or  veterinary  opinion,  id. 

both  fact  and  veterinary  opinion,  198 

veterinary  opinion  alone,  id. 

USAGE, 

evidence  of  usage  not  to  warrant,  139 


VALUE, 

declaration  of.    See  Carryinu  Horses. 

VENDOR.     See  Seller. 

VERTIGO,  113 

VETERINARY   SURGEON.     See  also  Farrier. 
definition  of,  229 

legal  position  of,  previously  to  1881,  td. 
Royal  College  of  Veterinai-y  Surgeons,  id. 

charter  of  incorporation,  id. 

supplemental  charters,  id. 

diploma  of,  id. 
Veterinary  Surgeons  Act,  1881... 230 

object  of,  ('(/. 
meaning  of  "  registrar"  in,  id. 

of  "  veterinary  surgery,"  id. 
register  of  veterinary  surgeons,  id. 

removal  from,  and  restoration  to,  id. 

penalty  for  obtaining  registration  by  false  rei)rescnU- 
tion,  id.  .  .  . 

or  on  registrar  for  wilful  falsihcation  of  register,  id. 

registration  of  colonial,  &c.  practitioners,  id. 

'..nalty  for  false  representation   of    membership    of 
Royal  College,  id. 

penalty  on  unqualified  person  using  a  description  im- 
plying that  he  is  a  veterinary  surgeon,  "/. 
Veterinarv  ^;urgeons  Amendment  Act,  1900,  id. 

extension  of  disciplinary  pos.ers  of  Royal  College,  2J1 
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VETERINARY   SURGEON— roH//»H<v/. 
deuiHions  under  Act  of  18H1...2JJ1 

II  "  veterinary  forge,"  iV/.,  n. 

a  "  pharnittceutical  and  veterintiry  clieiuist,"  id. 
remedy  against  for  detaining  a  liorse,  188 
evidence  of,  197,  198 

VICE. 

what  conHtitutes  it,  67 

present  ntate  of  the  law,  id, 

rule  rt.arding  it,  71 

how  it  should  be  left  to  a  jurv,  id. 

proof  of,  19H 

rule   as  to   inherent  vice,  2S8,   2H4.     And  see   Cauuvisci 

HoRSKS. 

evidence  in  proof  of,  284,  2H."( 

burthen  of  proof,  286 
applijs  to  ronnnon  cuaiers  by  sea,  /'/. 

VICIOUS. 

to  clean,  113 
to  shoe,  id. 

VICIOUS  ANIMALS.     See  Fekociols  and  Vuiols  Animals, 

VISir.LE   DEFECT,  162 


WALL-EYED,  113 

AVAR.IANTY, 

of  soundness  liniiteU  ••  •,  to  time  by  conditions  of  sale,  42 
of  ownersliip  by  auctioiieer,  48 

rescission  of  contract  on  ground  of  misrepresentation 
of  ownership,  48,  49 
effect  of  private  warranty  of  soundness  before  sale,  ">0 
warranty  required  in  buying  a  horse,  110 
implied  undertaking  as  to  title,  id. 

warranty  of  title   formerly  not    implied   b>    law   of 
England,  id. 

rule  of  law,  116,  117 

under  s.  12  of  Sale  of  Goods  Act,  117 

when  the  consideration  fails,  118 
mode  of  trying  a  disputed  title,  id. 

interpleader  order  not  granted  unless  claims  co-cxten- 
sive,  iV^. 
sale  by  description,  id. 
implied  as  distinguished  from  express  warranty.  119 

intention  of  parties,  w/. 
implied  conditions  as  to  qualit;,     '  fitness,  120 

rule  of  law,  id. 

under  s.  14  of  Sale  of  Goods  Act,  id. 

exceptions  to  rule,  120,  121 
reason  for  requiring  a  warranty,  121 
buyer  shoidd  protect  himself  by  one,  ('</. 
deiinition  of  warranty,  id. 
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W  \RRANTY— row^»nwprf. 

no  particulHr  wor<1«  necewiary,  121 

roprcBentfttion  of  vendor  at  time  of  sale,  122 

wonls  of  expectation  do  not  nnmunt  to,  id. 

when  condition  to  be  treated  as  warranty,  122,  128 

ucceptance  under  entire  contract,  128 

Hale  of  HpeciHc  KOO<l8,  id. 

Koo<l8  which  liave  perished,  124 

goods  peviHiiinB  before  Hale,  but  after  nKreenicnt  to  Bell, 

id. 
a  Kound  price  not  tantamount  to  a  warranty,  id. 
a  Reneral  warranty,  id. 
a  qualified  warranty,  id. 
a  limited  warranty,  42,  124 

complaint  of  breach  must  be  made  withm  time  limited, 

12r) 
effect  of  notice  of  breach  before  removal,  id. 

accidental  injury,  id. 
where  perfonuance  of  condition  impossible,  126 
continued  existence   of  Kubject-umtter  of  agreement 
implied,  id, 
a  special  warranty,  id. 
a  written  warranty,  127 
IV  special  agreement,  id, 
form  of  warranty,  id. 
effect  of  a  written  warranty,  id. 

warranty  may  be  gathered  from  letters,  id. 
the  parties  are  bound  by  it  alone,  128 
unless  fraud  is  shown,  id. 
repre;..!ntation  does  not  avail,  id, 
ii  cannot  be  extended  by  implication,  id, 
a  warranty  is  several  though  the  contract  be  entire,  id. 
n  warranty  applies  only  to  time  of  sale,  id. 
waiTantinfj  a  fut.!>-e  event,  129 
buvinK  for  a  particular  purpose,  id, 

must  be  reasonably  tit  for  the  purpose,  id, 

a  horse  to  carry  a  lady,  id, 

a  carriage  horse,  130 

no  exception    as    to    latent    undiscoverable  defects, 

id. 
quiet  in  harness,  w7. 
unfitness  must  be  clearly  proved,  1 31 
must  have  existed  at  time  of  sale,  id. 
presumption  that  horse  answers  warranty,  id. 
warrantor's  lial)ility,  id. 
sale  avoided  by  fraud,  132 

but  not  by  immaterial  representation,  id. 
proof  of  warranty  not  contained  in  the  receipt,  195 
when  to  be  gathered  from  letters,  id. 
when  formally  made  in  writing,  id, 
warranty  in  a  receipt  not  always  conclusive,  id. 
warranty  need  not  have  agreement  stami),  196 
defence  of  breach  of  warranty,  201 
proof  of  surreptitious  warranty,  id. 
And  see  Breach  of  Wakkasty. 
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WARRANTY  AND  SALE  UY  AGENT, 
an  agent  cunnot  delegate  Iuh  autht)rit,v,  lJt'2 

nor  exceed  it,  «'</. 
afjency  cleterniineH  by  prinoipftl'H  <liiith,  iil. 
difference  lietween  a  remunerated  and  an  unreniuneratL'd 

agent,  id. 
agent  acting  without  proper  authority.  (//. 
his  personal  reHponsibility,  1811 
where  he  cannot  be  sued  on  the  contract,  itl. 
but  is  Hable  in  dainages,  i-l, 
principal  answerable  for  his  fraud,  /'/. 
misrepresentation  tollati-ral  to  the  contract,  id. 
dtunage  caused  by  his  negligence,  id. 
servant  putting  up  glundered  horse  in  stable  of  another, 

surreptitious  dealing  between  buyer's  agent  and  seller,  id. 

ayoidance  of  contract,  j</. 
undisclosed  principal,  id. 

where  yendor  does  not  know  that  there  is  a  principal, 
1!)4,  IH.-; 

alteration  of  account  between  princijjal  and  ngeut.  135 

where  yendor  knows  name  of  i)rincipal,  (//. 

vendor's  election,  id. 

where  vendor  does  not  know  name  of  principal,  id. 
person  described  as  agent  may  be  inoyeu  to  be  princiiiul, 

186 
principal  cannot  be  jiroved  to  be  an  agent,  iil. 
their  respective  rights  of  action  on  a  contract,  id. 
warranty  by  a  servant  as  special  agent,  id. 

when  entrusted  to  sell  horse  privately,  187 

when  entrusted  to  sell  horse  at  a  fair,  ///. 
warranty  by  a  servant  as  general  agent,  18H 

servant    of    horsedealer    has    implied    authority    to 
warrant,  id. 

illustration  of  rule,  138,  189 

alleged  custom  not  to  warrant.  139 

warranty  by  servant  on  incidental  matter,  id. 
warranty  by  a  servant  after  sale,  140 
warranty  by  a  servant  forbid  to  give  one,  id. 
warranty  by  a  stranger  forbid  to  give  one,  141 
master  unwilling  to  stand  by  his  servant's  warranty,  (</. 
rule  as  to  a  servant  binding  his  master,  id. 
warranty  by  a  person  entrusted  to  deliver,  142 
agent  employed  to  take  a  warranty,  id. 
action  against  a  pretended  agent.  i'(/. 
l)roof  in  warranty  by  a  servant,  196 

AVARKAXTY    DISTINGUISHED    FROM    REPRESENTA- 
TION, 

representation  intended  as  a  warranty,  148 
recommendation  of  the  seller,  iil, 
affirmation  as  to  value,  /'/. 

distinction  between  a  warranty  and  a  representation,  id. 
where  representation  amounts  to  a  warranty,  149 
it  must  form  part  of  the  contract,  id. 
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WARRANTY    PTHTIXdnSlIKl)    FROM    RErRESENTA- 

TION-  '■(i«'''""'''. 

aiul  bt)  luaile  pindinK  contract,  149 

intention  of  jjartifs,  iil. 

question  to  be  put  to  jury,  l-M) 
rule  as  to  warranty  ami  r(|>r<;si'nti'Mon.  (('. 
mere  expression  of  opinion.  /'/. 
BelliiiK  acconlin«  to  a  pediKiee.  Ifli 
partly  a  warranty  and  partly  a  representation,  irf. 
jury  inust  decide  l)etwi(ii  a  warranty  and  a  representation. 

I'lriiral  r.  Ohhinr.  152,  liV't 

eyidence  of  warninty,  iil. 
judgment  in  lirliii  \.  Hiii-iiihh,  158,  154 

representation.  15:( 

constniction  of.  \\ben  in  writing,  l.>4 

warranty.  /''• 

WARTS,  114 

WEAK-FOOT.  114 

WEAVING.  114 

WEED.  114 

WHEKZINO.  115 

WHISTLING,  115 

WILFUL  MISCONDUCT.    See  C.iRKYisii  Houses. 

WILRKMHAUNCH.  115 

WIND-GALLS,  115 

WIND-SUCKING,  115 
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YELLOWS,  115 
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uMi  DtttiM  of  CoNMn.  •»  Edit.  By*. 

I.  MlLIMBIMIB.     ID*.  M.  tIM. 

GpgtS.— JoHMWN.     Bills  of  Coat!  in  th* 

Bifh  Court  of  JiMtiM  and  Court  of  Af 

wl.in n-.- 


■Ml,  In  tha  HouM  of  Lord*  uid  Iti*  Tr  ry 
CoumU.  T«Mm  of  Few,  Con»ey«neim 
CooU.  ie.,  ke.  Br  HomAci  >»*«ww.i- 
JoNNMN.  M  EAt.  »..  .  IWl. 
Datii'  Handybook  to  SoUfitow*  Corta, 
ahcwing  at  a  gUiico  tha  Tarioua  charcw. 
ted  Kdit.    6i.  net.  ,  ^  >0«>. 

Coantjr  Courts.— Tha  Annual  County 
Courta  Preetioa.  By  Hla  Honour  Judaa 
BiiTtr  i  W.  J.  B»ooM.    3  »oli.     !»*. 

C0V«n*ntS.-BROWN'H  (B.C.)  Covenant, 
runnini  with  Land.     10#.  6rf.  1907. 

Criininal   faw.-ahchbuldii  (j.  v.) 

PIcadinc  and  ETidanra  in  Criminal  Caai>i, 

with  the  SUtutaa  and  PrecedenU  of  In- 

diotmenu.    23rd  Ed.    Bv  W.  F.  Cbaim 

and  G.  STlFHMaoii.    M».       .„.]»<'''• 

Boacoi'a  (H.)  bigeotof  the  l.aw  of  ETid»nc« 

in  Criminal  Cm...  13th  Ed.   By  Hiiiman 

CoMlK.    3lJ.6<<.  jJ.T" 

BvaaiLL  (Sir  W.  0.)  on  Crimea  and  Miid«. 

meanoun.  6th  Ed.  3  »ola.  W.15..M.  1896. 

WiLaHiM'a    (A,    11.)    ElemtnU   of   the 

Criminal  Uw.    7».  6rf.  „  .      >^- 

Deeds.  — NoRTOS  on  Dueda.     BeinR  a  'iml 

Ed.  of  ELTKiKaTOMi  OK  Diina.    By  R. 

KoBTOK,K.C.    30..  i9oe. 

KlLBa'a  Epitome  of  Hulea  for  Interpretation 

of  Dead..    6i.  IflO'- 

DlBMt.— Digeat  of  Engliah  Case  Law  to 

tha  end  of  1897.    16  »oU.    '201. 

ConttHtud  anntMuy. 

A  Dirnat  of  Caaea,  0»emiled,  ko.,  in  the 

Engliah  Courtr.  3  Tola.  Price  £6  6i.  190(. 

Divorce.— Browsb  *  Powlbh'  Law  and 

Practice   in    Divorce    and    Mairimonial 

Cauaea ;  with  the  Statutea,  Eulea,  Feea  and 

Forma.    7th  Ed.    2fi..  1««. 

Easements.— Gale  on  Eaaementa.    8th 

Edition    By  B.BO0PE  B.EVE.  2&.  1908. 

BLTTH'a  Epitome  of  the  Law  of  EaaemenU. 

«••  „  ," 

Eceleslastieal  Law.  -  Phiu-imobf.  a 

Eccletiaatii  al  Uw  of  the  Church  of  Eng- 

Und.    2nd  Ed.    3/.  3».  1896. 

Elections.— J  m-f's  Comipt  and  Ili*K«l 

Practicei  at  Election*.    3rd  Edit.    7#.  ««. 

1905. 
•,_Whitb  k   Tudor'h  Selection 
of  Leading  Caaea  in  Eouitv,  with  Note*. 
7th  Edition.    2  vol*.    3/.  16».  1897. 

KBLBi'aEpitomeof  LeadingCaaeain Equity, 
founded  on  White  &  Tudor.  6*.  1901. 
Evidence.— Taylob's  (Pitt)  Treatise 
on  the  Law  of  Evidence,  aa  adminutered 
in  England  and  Ireland.  10th  Edit.  By 
W.  E.  Hi'M- Williams,  K.C.  In 
2  vol..    3/.  3«.  ,„J^j 

Bbst's  Principle*  of  Evidence.     10th  Ed. 
Bv  J.  M.  Lelt.    25».  ^     ^  1906. 

Cockle's  Leading  CaM.  on   the  Law  or 
Evidence.    By  E.  Cockle.  7».6rf.    lOOi. 
Executors.— WiLLiAM8'(Sir  E.V. )  Trea- 
ti.e  on  the  Law  of  Executor*  and  Admrni.- 
trator..     10th  Edition.    4/.  1906. 

Inopbn's  Liiw  relating  to  i:xicutor»  and 
Admini.trator«.  By  A.  B.  Inopek- 
loi,  '*''*• 


rMtOrlM.— Uw  reUtlBK  to   Factoriwi 

and  Workahopa  «««>w„«V  Jr**SLi!^ 
Workabap  Art.  1901.  With  Bulaa.  Orden, 
*e.,  and  other  SUIutea  affecting  the  wb- 
)f«t.    By  W.  BowaTBAD.    10«.         Wl. 

FonnS.-Ki)iiK'ii  IVactiral  Man.  17th 
Edit.    10*.  flrf.  „         .  »**"• 

Chittt'm  Korina  of  rroceclinm  lu  tlio 
King'*  Bench  IMvUion.    18th  Euit.  ^3^. 

Praud.— Krbb'm  Treatiae  on  the  Law  of 
Fraud  and  Ml.Uk«.  3rd  Edit.  By  8.  E. 
William*.    M*.  iw*. 

Guide  for  Articled  Clerks.-A  new 

Qutde  for  Articled  Clerka,  containing  W» 
moat  recent  Re|ulationa  and  Examinattop 
Paper*.  ByH.W.8Tirr.8olicitor.6j.  1896. 

Guide  to  the  Bar, -a  New  Guide  to 
the  Bur,  containing  the  mo*t  recent  "•gn- 
iHtionj  and  Examination  Paper*.  Br 
LL.B.,  Barriati-r-at-Law.    6..  1W». 

Horses.— OLiPHANT'a  Law  ot,  including 
the  Law  of  Innkeepera,  Veterinary  Bur- 

fK>n*,  4c.    (ith  Ed.  By  Clbmbnt  Elfh. 
LOTii.    21*.  IW*. 

Husband  and  Wlfe.-MAc«juBRN  on 

Hu.band  and  Wife.  Th«  right,  and 
liabilitiea  of  Husband  and  \V  Ife.  4th  Ed. 
By  Wyatt  Painb.    26i.  1906. 

Income  Tax.— income  Tax  Acta,  with 
Introduction,  Note.,  and  Croaa-referrncea. 
By  U.  St.  0.  Peacocb.    18*.  1901. 

InjunCtlonS.-KKRR  on  the  Law  and 
Practice  01  Injunction..  4th  JMIt.  By 
E.  P.  HiwiTT,  8.  E.  WiLLiAMB  and 
J.  M.  PATBBaoB.    36*.  1903. 

Interpleader.— Cabas*  (M.}  on  Inter- 
pleader  in  the  High  Court  of  Ju.ticoand 
County  Courta ;  with  Form..    3rd  Edit^. 

Justices.  -  Wl0RAM'«    Juatice.'    NoU 

Book.    8th  Edit.    7».  6rf.  190«r 

P»LBt'»    Law    and  Practice    relating   to 

Summary  Conviction..  8th  Ed.  26*.  1904. 

Landlord  and  Tenant.— Woodfall'b 

Ijiw  of  Landlord  and  Tenant.     l«th  Edit. 
By  W.  Hasihrv  .Vo<i».    38*.         1908. 

Law  Dictionary.- 

STRonD's  Judicial    Dictionarv,  or   Inter- 

Srctcrof  Word,  and  Phra*e*  by  th*  Bntuh 
udge*  and  Parliament.    By  F.  Strood. 
2nd  Ed.    3  vola.    4/.  4».  1803. 

Learal  Quotations.-    .         „  ,  .  . 

Dictionary  of  Legal  Quotation*,  or  Selected 

Dicta  of   the  English  Chancellor*   and 

Judgea.ByJ.W.NoHToi«-KvaHB.  10».6rf. 

•  1904. 

Local  Government.  —  Wbioht  and 

Hobhoi'ke's  Outlines  of  Local  Govern- 
ment and  Local  Taxation.  3rd  Edit. 
In.  6rf.  IS'". 

Master  and  Servant.— Smith's  Law  of 

Master  and  Servant  in  every  deacnption  of 
Trade  and  Occupation.  6th  Edit.  30«.  1906, 


Maxims.- Broom's  Selection  of  Legal 
Maxim*,  Cla**ifled  and  Illuatrated.  /th 
Edit.    28».  1900. 

Mercantile  Law.— Smith's  Compon- 
dium  of  Mercantile  Law.  By  E.  Lovia 
DB  Habt  and  B.  I.  Simbt.  Uth  Ed. 
2  vols     2;.  2*.  13W- 
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■•rahaat  thlpplnf .— ATnatiM  on  tu 

Law  or  Mmbut  BklppUic.  4Ui  ICdlt.  Uj 
UaviuMaclacnlan.m.a.  U  2«.  IHVi. 
AKRUKN't  Dtirnt  of  Cum*  nUtini  to 
Shipping,  Admiroltv,  and  Iniuranva  Law, 
r^om  thr  rrign  of  Cliiabalh  to  Uic  i  od  of 
1897.    30>.  ISW- 

MlOM,  HlMraU.— A  Trottiao  on  tha 
Law  of  MkiiM,  UuarriM,  and  MinaraU. 
Br  B.  F.  MacBwimmkt.  ard  Edit.  'U.2». 

IB07. 

MorUrurS.— Cimitk'm  Trautiw  iin  the  Law 
orllort(H(n.    6th  Edit.     Hy  8.  £.  WiL- 

Municipal  CorPoratlOM.-RAWLi..- 

aoN'a  Munii'iual  t'orporatiun*  Acta.  9th 
Edit,     liy  J.  F.  1'.  tUwLiNMiM,  K.C.,  and 

J.  A.  joHNHTON.   -u.  'u.  luoa. 

NIal  PrlU8.-KoHC..R'M  (H.)  Digeatof  the 
Uw  of  Niii  i>riua  Kvidenpe.  |Mih  Edition. 
ByM.  i'owiLL.     2  vol*.    -U-'U.      IVOM. 

Partnership.— LiNDLKv  on  th«  Law  uf 

Partni-rihip.  7th  Ktlit.  Ujr  Hi*  Honour 
Judge  LiNiiLeY  nnd  T.  J.  C.  Tomlik. 
3K*.  19UA. 

Patents.— TKititBLL(T.)  Law  ami  Vr 
tice  relating  to  letter*  Patent  for  In- 
tion*.    4th  Edit.     30*.  lUOb. 

oodkvr'h  Mo- 

operty.    4th  Ed. 

By  J.  U.  WiLLiANH  and  w.  M.  Cmuwiir. 
18j.  1904. 

KlLKl'a  Epitome  of  Peraonal  Propertv 
Law.    2nJEdit.    6*.  1906. 

William*'  Principle*  of  the  Law  of  Pertonal 
Propertv,  intended  for  Student*.  16th 
Edit.    1\».  1900. 

Pleading.— Bui.LF.v  ami  Lkake'm  Pre- 
cedent* of  Plendiu^.  6th  Edit.  By  T. 
WiLLEaCHiTTYunaC.  Douii.  38«.  19U6. 

Prescription. — I'l-eNcription  and  Cus- 
tom.    B)  r.  U.  Cahhon,  K.C.    6«.     1907. 

Private    International    Law.— a 

Digi-it  of  the  Law  of  England  with 
reference  to  the  Condict  uf  Law*.     By 

ao«.  "*<»« 


Personal  Property.— Or 

dem  Iaw  of  I'eraonnl  Prop 


A.  V.  UICET.     ao«.  1896. 

WiaTLAKE,  J.,  K.C.,  on  Private  Inter- 
national Law.    4th  Ed.     16<.  1905. 

Privy  Council.— I'ractioe  of  the  Privy 
Council  on  .\ppeiil8  from  Britiah  and 
Colonial  Courts.  With  Furnia  and  Pre- 
cedent*. By  F.Sapfohu  &  0.  Wheblib. 
2/.  10».  1901. 

Probate.— I'owLKs  ami  Oaklkt  on  tlie 
1.UW  iind  Practice  rplutin^  to  Probate  and 
Administnttion.  4th  Edit.  By  L.  D. 
PowLES,  W.  M.  F.  Wateeton,  and 
K.  L.  Mansbhiuok.    30*.  19U6. 

Quarter  Sessions.— PritcharJ's  Quarter 
Session*  Practice.  2nd  Edit.  By  J^.  B. 
Matthew*  and  V.  0.  Milwahu. 
1/.  11(.  6(A  1904. 

Railway  and  Canal  Cases.— 12  vol*. 

19/.     1874  to  1905. 

Real  Property. — Williams'  Principles 
of  the  Law  of  Keal  Property.  Intended  a* 
a  Fint  Book  for  the  lJ*e  of  Student*  in 
Conveyancing.    20tb  Edit.    21i.       1906. 


OooPBvi'a  U^Un  Law  of  Bm)  ProMrty, 
with  M  iBtreduetlon  for  tho  uaa  ar  tta* 
4miU.  Mk  Idlt.  tf  Sir  H.  W.  Bu 
rHuaToNB  and  i.  W.  Clakk.  'il*   IMS. 

KBLM'a  tUal  ProMrijr  Law.  An  Epitoao 
of  BmI  ProBwty  Law,  for  tha  Uat  of 
Studanti.  lir  W.  H.  UAaTmoa  KiLKB. 
4th  Edit.    6«.  IW7. 

CAMMUM'a  Beal  Property  gtotutaa,  aompri* 
ainci  amnni  nthan,  Preacrlption,  Umi* 
Utlon*,  Willa,  Tnwteea,  Conveyanoinri 
Settled  Unda,  Piirtitiun,  kc.  lOth  Edit. 
By  T.  H.  CanauN,  K.C.,  and  U.  B. 
BoMPAa.    VU.  1903. 

Receivers. —  Kckr  on  Keceiver*  ap- 
pointed hv  the  High  Court  of  Ju«tico  or 
..ut  of  Comt.  .Mh  Edit.  By  W.  I>. 
Uawlin*.  K.C.    V):  leoA. 

Restraint  of  Trade.    Mattmrw*  a 

Adleh.     \mv  relating  to  Cnrvnant*  in 
IU'*traint  of  Tnida.  2nd  Edit.  7*.  M   1907. 

Roman  Law.     Krlke'i  Epitome  of 

Koman  Uw.    6*.  1901. 

Ji'kTiNUN'n  Digi'xt,  Book  20,  tranaliited  by 
T.  C.  Jackcoh.     7«.  <W.  net.  190H. 

Sale.— Hknjamin'h  (J.  p.)  Trcatlae  on 
the  Law  of  Sale  of  Peraonal  Property, 
with  reference  to  the  Ameriean  DecUiona 
and  the  French  Coda  and  Civil  Law. 
Ath  Edit.  By  W.  F.  A.  Kan  and  A.  R. 
lluTir.RWORTH.    2/.  2*.  1906. 

Sherllf  Law.— Sheriff  ami  Kzacutiou 
Lhw.  Ily  1>.  K.  Mathih.  30(.  1903. 
Solicitors'  Liens. -Atkinson'm  Law 
and  Practice  relating  to  Solicitor*'  Lien* 
and  Charging  Ordeia,  with  Forma,  Coata, 
etc.    7«.  6'/.  P*  1906. 

Statutes.— t' Hi  v'a  Statute*  of  Prac- 
tical Utility,  ^ew  Edit.  By  J.  M.  Ulv. 
Magna  Cdarta  to  1901.  In  14  vol*. 
15/.  1A«.  Continued  by  Annual  Supple- 
menta. 
The  Interpretation  of  Statute*.  Bv  Sir 
P.  B.  Maxwrll.  4th  Ed.  By  J.  A. 
Thkobalu.    2fit.  1906. 

Title.— Hints  uM  to  Adviiting  on  Title. 
4th  Edit.    By  W.  H.  GovM.    9*.   1906. 
Torts.- The  I.aw  ol 'Port*,  hy  J.  F.  Clbiik 
and  W.  H.  B.  LiNnMiLL.    4th  Ed.    Bt 
Wyatt  Paine.    30i.  1906. 

Cuni|>rndium  of  the  Law  of  Tort*.  By  H. 
Fkasek.    7th  Edit.    ii.  1908. 

Trade  Marks. — A  Treatise  on  the  Law 
of  Trade  Mark*,  Trade  Name  and  Her- 
eliandise  Mark*.  By  U.  M.  Kbuly.  :{rd 
Edit.    3.5j.  "  /«  Oie  preu. 

Trade  Unions.— Trade  Union  Law  and 
Case*.  2nd  Edit.  By  H.  Cohin.  6f. 
net.  1907. 

Vendor  and  Purchaser.  — Law  re- 
lating to  Vendors  and  Purchaaera  of  Real 
Estate  and  Chattels  Real.  By  T.  C.  Wil- 
LiAMS.    2  vols.    2/.  6:  1906. 

Waters.—  I Jiw  relating  to  Waters,  Sea, 
Tidal  and  Inland.  By  H.  J.  W.  Covliom 
and  U.  A.  Fokbes.  2nd  Edit.   3di.    1902. 

Wills.  — JAKMAN'jf  Treatise  on  Will*, 
ath  Edition.    2  vol*.    3/.  lOa.  1893. 

Hayes  and  Jakmam's  Concise  Forma  of 
Will*;  with  Practical  Note*.  12th  Edit. 
2U.  1906. 

Sthahan's  Law  ..f  Wills.  Bv  J.  H. 
Stkahan.     It.  6d.  '       1908. 


